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Tlic  Reader  is  requested  to  correct  the  following: 

ERRATA. 


Page  614,  lines  12  and  16  from  top :  dele  ''  was  given  for  the  HaintifF*' 
in  1. 12,  and  "judgment"  in  1. 16;  and  transpose  -  was  given  for  tbe  De- 
fendant" from  the  latter  to>he  former  line. 

Page;  64%  line  2  from  bottom,  for  "  form  "  read  "  forms." 
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1823. 
Austen  v.  Thomson.  ^Ty^ 

Friday, 
7th  June. 

JERVIS  atid  Tempky  who  shewed  cause  against  xhT^X^ 
thecoramon  order  msi  obtained  by  the  Defendant  SpaJS'^i^t 
for  dissolving  the  Injunction  which  had  been  grant-  aictlltVw  has 
ed  in  this  case,  to  restrain  the  Defendant  from  pro-  ^*„7t  pay'tht'* 
ceeding  to  take  out  execution  in  the  action  at  law  ^{J  owrtTe^ 
brought  by  him  against  the  Plaintiff,  in  which  he  enuue  h^cif 
had  recovered  a  verdict  at  the  last  Assizes,  had  *?  ■»  '^m^^- 

'  tion  to  stay 

procured  the  order  to  be  discharged:   and  the  execation,— 

^  .  ,  ^  prevails,  not- 

Injunction  was  continued,  on  the  terms  of  paying  withstanding 

.  '  r  /      &   a  rule  have 

into  Court  the  amount  recovered  at  Law  within  a  »ince  been  ob- 

tained  by  him 
month.  reqairing  the 

Piainttffto 
shew  cause 

It  was  urged  on  the  part  of  the  Defendant,  that,  should  not  be 
the  Court  of  King's  Bench  having,  since  the  trial 
VOL.  XI.  B  of 
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^^^  ^  of  the  cause,  granted  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial 
had, — ^the  present  case  was  not,  therefore,  within 
the  principle  of  the  general  rule,  that  after  a  ver- 
diet  has  been  obtained,  the  failing  party  must  pay 
into  Court  the  sum  recovered  before  an  Injunction 
can  be  granted ;  for  as  the  verdict  was  as  yet  sub 
judice,  execution  could  not  be  sued  out  in  the  or- 
dinaiy  course,  until  the  rule  were  ultimately  dis- 
posed of^  ev^n  if  it  should  be  discharged. 

RaupeU  and  Merrivale^  for  the  Plaintiff,  sub- 
mitted that  the  object  of  the  rule  of  practice,  in 
respect  of  paying  the  money  into  Court  in  such 
cases,  being  the  security  of  the  party,  it  applied  to 
the  present  case:  and  thaf^the  circumstance  of 
there  having  been  an  order  made  to  shew  cause 
why  there  should  not  be  a  new  trial,  furnished  no 
reason  for  making  such  a  case  an  exception  to  the 
rule. 

No  authority  was  cited  on  either  side.  The 
Court  determined  that  the  circumstance  of  an  or- 
der for  a  new  trial  having  been  obtained,  did  not 
operate  as  an  exception  to  the  rule  of  practice  in 
this  respect.     They  therefore 

Continued  the  Injunction,— on  the 
terms  of  paying  the  money  reco- 
vered by  the  verdict  into  Court, 
within  a  month. 


Maxwell 
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1829. 


Maxwell  and  others  t;.  Ward.  ^hjtSil 

Ti  ,  (CoDfltractioti 

HIS  suit  was  instituted  by  the  representative  and    ^    ^^    , 

trustees  of  the  person  last  beneficially  interested  in  Outfre,— 

a  lease  of  property  which  had  been  demised  for  rco^nanrw* 

ninety-nine  years,  determinable  on  lives,  with  a  co-  SiD^s^lnSJe 

venant  for  renewal,  against  the  lessor,  to  compel  Pwoi/ihere*- 

perfonnance  of  that  covenant,  all  the  cestuis  que  vie  ^oM^'iong 

being  dead;  which  had  been  refused,  on  the  ground  {IgJiellai^*^^ 

that  the  application  should  have  bein  made  on  the  &c!^ghS3d, 

expixation  of  the  first  life.  '  ^tL^^Trf 

upon  the  death 
of any,  or 

He  bill  prayed  that  it  might  be  declared  by  the  ^^^  Jfw  by 
Court  that  the  Plaintiffs  were  entitled  to  a  perpe-  iJ^de;}*^;^ 
tual  renewal  of  the  kase  therein  mentioned,  by  the  j^«^?^»  '^y.- 
insertion,  in  the  indenture  of  lease  prayed  to  be  or  Uvea,  in  the 

'  ^  *^     •^  room  of  the 

executed  and  in  all  future  indentures,  of  a  cove-  p*"®"  ^j  p*""- 

8ona  80  dytngy 

nant,  in  the  same,  or  the  like  words  with  the  cove-  and  should  . 

^  ,  1  t      /»  •       1       give  notice,  In 

nant,  for  such  purpose,  and  to  such  eflect,  as  m  the  writing,  with- 

in  one  year 

indenture  of  lease  in  the  bill  set  forth;  and  from  next  after  the 

deat]iofany, 

time  to  time  and  so  otien  as  any  persons  or  person  or  either  of  the 
named  as  lives  or  a  life  in  such  indentures  should  persons,  for 

.  ivhose  life  or 

happen  Uves  the  pre- 
mises were 
thea  held,  the  lessor  would,  witliin  one  year  next  after  the  death  of  any  anch  life  or  Uvea, 
tzeeate  a  new  lease — whether,  in  order  to  enforce  the  performance  of  snch  a  covenant  in 
Sqaity,  it  is  not  necessary  that  the  party  cUdming  to  be  entitled  to  the  ben^t  of  the  re- 
aewal,  shoold  not  be  able  to  shew  that  a  claim  was  duly  made  within  twelve  months 
after  the  death  of  the  cestui  que  vie,  who  died  Jirst;  although  there  were  no  express  pro- 
vision m  the  lease  that  the  lessee  should  then  give  notice,  or  be  precluded : — or  whether 
the  covenant  may  not  be  enforced  after  a  claim  of  renewal,  naoe  within  twelve  months 
afW  the  expiration  of  the  teeond  life,  where  the  party  beneficially  entitled  to  the  right  of 
renewal  stated,  in  hia  bill  to  compel  performance  of  the  covenant,  the  temporary  loss  of  the 
lease,  and  his  consequent  ignorance  of  the  covenant,  as  the  reason  why  appUcation  was 
not  Bade  within  twelve  months  after  the  dropping  of  the  first  life. 

Held  to  be  a  Question  of  so  much  doubt,  at  least,  as  to  be  good  cause  for  not  dissolving 
aa  lofuttction  obtained  to  restrain  parties  proceeding  in  Ejectment—'doubt,  in  matters  of 
Law,  being  sufficient  ground  in  Equity  for  continuing  an  Injunction  once  granted. 

Judges  in  Courts  of  Equity  are  not  bound  by  the  opinioa  of  Courts  of  L«w  to  which 
cttesare  sent  for  their  opinion  and  judgement. 

B2 
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Maxwell 
aud  others 

V. 

Ward. 


happen  to  die,  to  have  renewals  or  a  renewal,  in 
respect  of  such  expired  lives  or  life,  by  the  substi- 
tution of  other  lives  or  another  life,  in  the  place  of 
such  expired  lives  or  life. 


It  also  prayed — that  the  Defendant  might  be  de- 
creed to  execute  to  the  PlaintiflTs,  Frances  Marwellj 
Charles  Seymer  Birchy  and  Charles  Pilkington^  a  new 
or  renewed  lease,  of  the\  hereditaments  and  pre- 
mises comprised  and  described  in  the  therein  men- 
tioned indenture  of  lease  of  the  25th  of  March 
1792,  according,  and  agreeably  to  the  true  intent 
and  meaning   of  the  covenant  for  that  purpose 
therein  contained,  for  the   term  of  ninety-nine 
years  from  the  death  of  Edward  Phineas  Maanvell^ 
determinable  with  the. lives  of  H.  Gilpin^  George 
Maxwell^  and  T.  W.  Birchy  and  the  life  of  the  sur- 
vivor of  them,  subject  to  such  rents,  covenants,  and 
provisoes,  as  therein  set  forth:  or,if  the  Court  should 
be  of  opinion,  under  the  circumstances,  that  the 
Plaintiffs,  Frances  Maarwelly  Charles  Seymer  Birch, 
BXid  Charles  Pilkington^  were  not  entitled  to  have 
such  renewed  lease  executed  to  them,  with  three 
lives  named  therein,  that  the  Defendant  might  be 
decreed  to  execute  to  Plaintiflfe  a  good  and  effec- 
tual lease  of  the  hereditaments  and  premises  com- 
prised and  described  in  the  said  indenture,  for 
the  term  of  ninety-nine  years  from  the  death  of 
Edward  Phineas  Marwellj  determinable  .with  the 
lives  of  the  said   George  Maarwell  and    T.  W. 
Birchy  and  the  life  of  the  survivor  of  them,  sub- 
ject to  sudi  rents,  covenants,  and  provisoes,  as 
in  the  indenture  of  the  25th  oi  March  1792,  were 
particularly  mentioned  and  set  forth  j  the  Plain- 
tiffs 
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tifib  being  ready  and  willing,  and  thereby  offering, 
in  everj  respect,  to  fulfil  the  provisoes,  conditions, 
covenants,  and  agreements,  in  the  said  indenture 
contained,  on  the  part  of  the  lessee,  his.  represen- 
tatives and  assigns:  and  that,  in  the  mean  time,  and 
until  such  lease  should  be  executed,  the  Defendant 
might  be  restrained  by  the  Court  from  prosecuting 
bis  action  of  ejectment  commenced,  &c. 


1622. 


Maxwell 
and  others 

V. 

Wabd. 


The  bill  stated  tiiat  the  Defendant,  being  seised 
in  fee  of  the  premises  therein  described,  by  lease  of 
the  25i}x  of  March  1792,  executed  between  the 
Defendant,  of  the  one  part,  and  E.  M.  Braom^ 
since  deceased,  of  the  other  part,  demised  the 
premises  to  the  said  E.  M.  Broxm^  for  the  term 
of  ninety-nine  years,  if  he  (^Brawn)  and  Edward 
Candler  and  Edward  Phineas  MaarweU  should  so 
long  live,  at  the  yearly  rent  of  2/.  5^.,  sub- 
ject, amongst  other  clauses,  provisoes,  and  agree- 
ments, to  a  proviso  or  condition,  that,  ^'  if  Edward 
^'  MajsweU  Brown^  his  executors,  administrators  or 
*^  assigns,  should,  at  any  time  theresfter^  upon  the 
"  death  of  arty  ^  or  either  of  the  life  or  lives  hy  which 
*^  the  said  demised  premises  were  then  heldj  be  desir^ 
*^  ous  to  renew  his  estate  and  interesty  by  adding  a 
"  new  Ufe  or  lives  in  the  room  of  the  person  or  per- 
^  sons  so  dying,  and  should  give  notice j  in  writing j 
^  to  or  for  the  Defendant,  his  heirs  and  assigns, 
'^  lanffiin  one  year  next  after  the  death  of  any  or  either 
"  of  the  said  person  or  persons^  for  whose  life  or  lives 
^  the  said  premises  were  then  held^  then  and  in 
''  such  case,  the  Defendant,  his  heirs  and  assigns, 

^  should  and  would,  at  the  costs  and  charges  of  the 

^  said 
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Maxwell 

and  others 

V. 

Ward. 


<*  said  JEJ.  M.  Brown^  his  executors,  administrators, 
^'  or  assigns,  at  any  time  within  the  space  of  one 
"  year  next  after  the  death  of  any  such  life  or  lives, 
"  execute  to  the  said  E.  M.  Brown,  his  executors, 
<'  &c.,  a  good  and  sufficient,  and  effectual  lease  of 
<^  the  premises,  for  a  new  term  of  ninety-nine  years, 
<^  to  be  determinable  on  the  death  or  deaths  of  such 
*^  of-the  said  life  or  lives  thereinbefore  mentioned, 
*'  as  should  be  then  living,  and  the  life  or  lives  of 
^*  such  other  person  or  persons  as  the  said  Edward 
^^  MaaweU  Browfiy  his  executors,  administrators,  or 
^^  assigns,  should  nominate,  in  the  room  of  the  life 
**  or  lives  so  dying,  under  the  like  yearly  rents, 
^^  covenants,  provisoes,  conditions,  and  agree- 
'^  ments,'*  to  all  intents  and  purposes,  mutatis  mu- 
tandis, as  were  in  the  same  indenture  contained; 
and  so  toties  quoties  any  life  or  lives  should  drop, 
and  E.  M.  Brown,  his  executors,  &c.,  should 
be  desirous  to  renew  his,  or  their  interest  therein; 
whereuj^on  E.  M.  Brown,  his  executors  &c.,  were 
to  pay  to  the  Defendant,  his  heirs  and  assigns,  the 
sum  of  4/.  lOs.  for  each  life  so  to  be  added,  besides 
the  charges  of  such  new  lease:  and  finally.  Brown 
was  to  execute  to  the  Defendant,  his  heirs  and  as- 
signs, a  counterpart  of  every  such  new  lease,  and 
deliver  up  the  former  to  be  cancelled. 


The  bill  then  stated  that  E.  M.  Brown  died  in 
the  month  of  February  1803,  having,  by  his  will, 
dated  the  21st  Jpril  1795,  given  all  his  leasehold 
hereditaments  whatsoever,  unto  E.  P.  Maawett^  his 
executors,  &c.;  and  he  appointed  E.  P.  Maswell, 
with  James  Adair  who  died  in  the  life-tim»  of  the 

testator, 
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testator,  joint  executors  of  his  will — that  E.  P.  1^22. 

MeiweU  proved  the  will,  and  became  as  the  sole  mIX^ 

lepd  personal  representative  of  E.  M.  Brawn  bene.  "^  r*"'" 

SdsJly  entitled  to  the  said  lease.  ^^^^' 

E.  P.  MaxweU  died  on  the  20th  o{  February 
1818,  having,  by  his  will  of  the  22d  day  of  Jpril 
1807,  appointed  his  wife,  the  Plaintiff,  Frances 
MojfweUy  and  the  Plaintiff  miliam  Gilpin,  and 
another  person  (James  Fishery  since  deceased),  his 
executrix  and  executors,  and  thereby,  after  be* 
queathing  certain  pecuniary  legacies,  he  bequeathed 
all  the  residue  of  his  personal  estate,  which  included 
these  leasehdd  premises  to  his  executors,  and  the 
survivor  of  them,  upon  certain  trusts.  The  Plain- 
ti&  Birch  and  Pilkington  were  appointed  trustees 
in  the  places  of  Fisher  and  Gilpin,  under  a  power 
for  that  purpose  in  the  will. 

It  was  stated  also  in  the  bill  (by  amendment)  that, 
after  the  death  of  £•  P.  Marwell^zxudi  until  the  year 
iSOSyihe  said  indenture  of  lease  was  lost  or  overlooked 
— ^that,  early  in  the  year  1808,  the  said  indenture 
of  lease  was,  amongst  other  papers,  sent  for  custody 
by  Edward  Phineas  Majwell,  to  his  Solicitor,  at 
which  time,  he  {MaarweU)  was,  and  till  then  always 
had  been,  ignorant  of  the  fact  that  Edward  Max-' 
nil  Brown  was  one  of  the  lives  named  in  the  said 
indenture,  and  of  the  right,  and  conditions  of  re- 
newal therein  contained;  but  that  he  was  then 
apprised  of  it  by  his  Solicitor,  who  soon  after- 
wards, by  his  direction,  applied  to  the  Defend- 
ant, and  requested  that  such  renewal  might  be 

made. 
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1822.      made,  by  the  substitution  of  a  new  life  in  the 
Maxwell    place  of  Edword  MoTweU  Brown ;  whereupon  a 
andothera    cQrrespQndence  took  place  between   the  Solid- 
^^*^'      tors  of  both  parties,  in  which  the  circumstance, 
and  the  cause  of  delay,  in  making  the  applica- 
tion for  renewal,  were  stated  and  explained,  and 
offers  were  made,  on  behalf  of  Edward  Phineas 
Marwellyio  fulfil  all  the  conditions  of  such  renewal; 
but  that,  after  much  delay  on  his  part,  the  Defend- 
ant, by  his  Solicitor,  in  the  year  1810,  refused  to 
make  such  renewal.    The  bill  further  stated  that 
E.  P.  Mojmell^  having  been  advised  that  it  was 
doubtful  whether  he  could  enforce  such  renewal 
without  having  required  the  same  within  twelve 
months   from   the    death    of   Edward   MaarweU 
BrorDfij  but  that  he  would  have  the  right  of  re- 
newal as  to  the  two  remaining  lives,  did  not  think 
it  expedient,  until  one  of  such  remaining  lives 
should  drop,  to  raise  any  question,  by  suit  at  Law 
or  in  Equity,  as  to  his  right  of  renewal  in  respect 
of  the  expired  life:  that,  in  August  1817,  one  of 
the  two  then  surviving  lives  expired ;    and,   in 
February  1818,  before  any  renewed  lease  of  the 
premises  was  granted,  Edward  Phineas  MaarweU^ 
the  then  last  surviving  life,  also  died:  and  the  Plain* 
tiffs  charged  that,  upon  his  decease,  Gilpin  and 
Frances  MaarweU  became  entitled,  as  his  represen- 
tatives, to  have  the  lease  renewed,  upon  the  terms 
and  conditions  contained  in  the  indenture.    And 
they  stated  that,  accordingly,  on  or  about  tlie  6th  of 
April  1818,  they  caused  a  notice,  in  writing,  to  be 
delivered  to  the  Defendant,  reciting  all  the  facts, 
\  ^d  thereby  proposed  Henry  Gilpin^  then  of  the  age 

of 
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df  fourteen  years,  as  cestui  que  vie  in  such  renewed 
lease,  in  the  room  of  Edward  Mojmell  Broxvn  de- 
ceased; and  they  also  proposed  George  MaaweUj 
described  therein,  as  cestui  que  vicj  in  the  room  of 
Edward  Candler  Brown,   deceased;    and,  lastly, 
Thomas  Wickham  Birch,  therein  described,  in  the 
room  of  EdwardPhineas  MarweU;  and  required  the 
Defendant  to  grant  them  forthwith  a  new  lease  of 
the  premises,  and  thereby  offered  and  undertook  to 
[p^orm  all  necessary  conditions,]  &c. 


1822. 


The  answer  admitted  the  material  facts,  or  did 
oot  deny  any  of  them, — submitting  to  the  Court 
that,  on  the  death  ofE.  P.  Majwell,  the  lease  was 
determined. 

The  Defendant  admitted  in  his  answer,  that  E.  P. 
MazwellvfoSj  as  executor  of  E.  M.  Brown^  entitled 
upon  BroTvn^s  death,  to  the  lease,  and  the  benefit 
of  the  covenants  therein,  and  to  that  for  the  re- 
newal ;  and  that  he  would  have  been  entitled  to  re- 
new by  adding  a  life,  if  he  had  conformed  with  the 
terms  of  the  covenant ;  but  the  Defendant  alleged 
that  Maawell  did  not  make  any  application  to  him 
for  such  renewal  until  the  year  1808,  when  he  sub- 
mitted that  the  benefit  of  the  covenant  for  re- 
newal had  become  fotfeitedy  no  application  having 
been  made  within  one  year  after  the  death  of 

BWWfim 


The  answer  also  stated,  that  in  March  1808,  ap- 
plication for  a  renewal  Was  macte  on  the  part  of  E. 
P.  Maxwell^  by  adding  a  new  life  in  the  place  of 

BrowHy 
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Maxwell 
and  others 

V. 

Ward. 
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Brcnm^  who  died  in  180S,  and  that  the  defendant 
refused  to  comply^  for  the  reason  before  stated; 
and  that  upon  the  occasion  of  such  application,  the 
loss  or  mislaying  of  the  lease  was  mentioned  to  him, 
and  the  ignorance  of  £•  P.  Marwellss  to  the  terms 
of  the  covenant ;  but  the  truth  of  that  the  Defendant 
did  not  admit,  putting  the  Plaintifis  to  proof,  if  such 
circumstance  should  be  considered  material. 


It  concluded  by  submitting  to  the  judgement  of 
the  Court,  whether  the  Defendant  had,  under  the 
circumstances,  had  due  notice,  or  whether  the  ap- 
plications for  renewal  were  such  as  satisfied  the 
terms  of  the  covenant. 

An  injunction  having  been  granted,  and  the  com- 
mon  order  nisi  for  dissolving  it  having  been  obtain- 
ed on  the  coming  in  of  the  Defendant's  answer, 

Jervis  and  Palmer  now  shewed  cause  on  the  me- 
rits. They  contended,  that  under  the  circumstances 
of  this  case,  the  plainti£&  had  lost  their  right  of  re- 
newal by  their  own  laches,  in  not  having  conformed 
with  the  condition  of  the  proviso,  as  they  had  not 
given  notice  in  writing  of  their  desire  to  renew  their 
interest,  by  adding  a  new  life,  within  twelve  months 
after  the  expiration  of  the  first  life. 


They  submitted  this  was  a  mere  question  on  the 
legal  construction  of  the  terms  of  the  covenant,  and 
one  which  had  already  been  settled  by  various  de- 
terminations.   In  the  case  d^Rubery  v.  JervoUe  (a), 

{a)^  Term  Rep.  239. 

it 


Waeji* 
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it  iras  decided  that  a  covenant  on  the'  part  of  the  ^i^l. 
leflBor,  in  a  lease  for  sixty-one  years,  to  execute  on  muzwbli. 
request,  &c.,  another  lease,  in  consideration  of  6/., 
for  the  further  term  of  twenty  years,  to  commence 
after  the  expiration  of  the  term  of  sixty-one  years; 
and  in  like  manner  at  the  end  and  expiration  of 
every  twenty  years  during  the  said  term  of  sixty- 
one  years,  to  commence  at  and  from  the  expiration 
of  the  term  then  last  before  granted,  could  not  be 
enforced  if  the  lessee  had  neglected  to  apply  at  the 
end  of  the  first  and  each  successive  term  of  twenty 
years.  In  Bayley  v.  the  Corporation  of  Leomin* 
aer(h)y  a  covenant  in  a  lease  for  three  lives,  to  re- 
new as  often  as  either  of  the  three  lives  should  die, 
was  held  not  to  furnish  any  equity  to  claim  a  re- 
newal where  two  of  the  lives  had  been  suffered  to 
M,  although  compensation  was  offered.  They  ad- 
verted to  the  authority  of  the  decision  in  the  case 
Q^Baynhamv.  Guy^s  Hospital (c\  as  one  singularly 
applicable  to  the  present,  and  not  distinguishable, 
where  it  was  held,  that  under  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives,  renewable 
on  the  death  of  the  first,  or  ^^  any  or  either  of  the 
"  life  or  lives**  during  which  the  premises  were  to 
be  held,  the  lessee,  to  entitle  himself  to  the  benefit 
of  the  covenant,  must  apply  when  the  first  life 
dropped.  So  in  Eaton  v.  Lyon  (d)^  which  was  de- 
cided expressly  on  the  authority  of  the  case  of  Bay^ 
leyy.  the  Corporation  of  Leominster^  it  was  said  by 
the  Master  of  the  Rolls,  in  giving  judgement  (e\ 

{h)  3  Bit).  Ch.  c.  529.  {d)  3  Ves.  690. 

{c)3Vc3.  295.  ;(r)P.695. 

that 
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that  these  covenatits  roust  be  literally  performed 
where  they  can,  and  Equity  will  interpose  and  go 
beyond  the  stipulations  of  the  covenant  at  LaWy 
only  where  a  literal  performance  has  been  prevented 
by  fraud,  surprise,  or  ignorance  not  wilfiiL  The 
first  part  of  the  judgement  in  that  case  was  also 
referred  to  for  the  expression  that  ^^  the  construc- 
*^  tion  of  covenants  is  the  same  in  equity  as  at  law;" 
and  they  relied  much  on  that  decision,  as  furnish- 
ing an  answer  to  any  argument  which  might  be 
founded  on  the  language  of  this  covenant,  ^'  any  or 
"  either  of  the  life  or  lives"  &c.  being  plural  and 
applying,  therefore,  to  a  second  life  dropping  before 
application  made  for  renewal 


They  also  cited  the  following  cases  to  shew  that 
Courts  of  Equity  will  not  relieve  from  forfeiture  for, 
generally  breach  of  covenant,  by  injunction  to  re- 
strain proceedings  at  law ; — Bracebridge  v.  Buck- 
let/  (/),  Rolfe  v.  Harris  (g),  Reynolds  v.  Pitt  (A), 
and  White  v.  Warner  (i). 

On  the  facts  of  the  case,  and  the  principles  de- 
ducible  from  the  authorities,  they  contended  that 
the  plaintiffs  were  not  entitled  to  the  relief  prayed 
by  the  biU. 

Martin  and  Bligh  for  the  Plainti£&,  in  support 
of  the  order  for  dissolving  the  injunction,  submit* 
ted  that  they  were  entitled  in  Equity  to  the  relief 


(/)  8  Price  £xch.  Rep.  300.  {g)  lb.  306  (iVt  noiis). 

(/<)  2  Price  £zch.  Rep.  212  (in  notis).  (t)  2  Merriv.  459. 

sought 
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thought  by  the  bill,  on  the  general  principles  recog- 
nized by  the  decisions,  and  now  established  by  the 
aathority  of  the  cases;  and  that  they  were  not  pre- 
cloded  by  laches  in  not  having  made  an  earlier  ap- 
plication  fot  a  renewal  of  the  lease,  or  the  substitu- 
tion of  a  new  life  within  twelve  months  after  the 
expiration  of  the  first  life,  under  the  circumstances 
of  this  case. 


1829. 


Maxwell 
and  others 

V. 

Wab0. 


[The  Lord  CIdef  Baron  called  the  attention  of 
the  Counsel  for  the  Plaintiff  to  the  nature  of  the 
covenant;  observing,  that  the  Courts  had  strongly 
ioclined  to  discourage  covenants  for  perpetual  re- 
newal, and  had  in  many  instances  set  their  faces 
against  them,  expressing  considerable  doubt  whe- 
ther they  could  be  enforced.] 

They  urged  that  it  was  a  general  principle  of 
Equity  for  Courts  to  relieve  in  all  cases  of  for- 
feiture where  no  injury  was  done  to  the  party,  or 
&ir  compensation  could  be  made,  and  was  capable 
of  being  ascertained ;  Seton  v.  Slade  (k):  and  they 
cited  the  authority  of  Lord  Redesdale  in  the  case 
o^Lennon  v.  Napper  (/),  as  recognizing  the  prin- 
ciple (in  a  suit  for  compelling  a  renewal  of  a  lease 
forUves;  notwithstanding  an  objection  of  laches,  as 
made  in  the  present  case)  that  relief  will  be  given 
against  the  effect  of  mere  lapse  of  time,  where  time 
is  not  essential  to  the  substance  of  the  contract.  It 
is  there  observed,  that  the  object  of  these  contracts 
on  the  part  of  the  landlord,  is  nothing  more  than  to 


(*)7Vc8.265. 


(0  3  Scho.  &  Lefr.  682. 
secure 
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Maxwell 
and  others 

V. 

Ward. 


secure  the  continuance  of  the  tenure  and  the  pay* 
ment  of  the  rent  The  remarks  of  Lord  Redesdale 
on  the  judgement  of  Lord  Mansfield  in  the  case  of 
Kane  v.  Hamilton  (m)^  attributing  the  doctrine  as« 
cribed  to  Lord  Mansfield^  in  the  report  of  that 
judgement,  to  mistake;  and  the  distinction — taken 
in  the  same  case  between  the  principle  of  the  de- 
termination of  Lord  Thurlow  in  Murray  v.  Bate- 
man  (n),  and  that  of  the  principal  case — that  Lord 
Thurlow*  s  decision  proceeded  on  the  ground  of  gross 
fraud  on  the  part  of  the  tenant,  and  not  on  the 
lapse  of  time,  were  much  pressed  on  the  Court* 


[The  Counsel  for  tlie  Plaintiffs  were  then  about 
to  comment  on  the  effect  of  the  fact  alleged  in  the 
bill,  that  the  lease  had  been  lost:  but 


In  supporting 
a  motion  to 
dissolve  an  in- 
junction, tlie 
Flaintift*  can- 
not nse  any 
allegations  in 
the  bill  unless 
confessed  in 
the  Defend- 
ant's answer. 


The  Court  stopped  them  on  that  part  of  the  case; 
reminding  them,  that  on  this  proceeding  it  was 
not  competent  to  them  to  state  any  thing  from  the 
bill,  however  well  supported  it  might  be  on  the 
hearing  by  the  evidence,  if  it  were  not  admitted 
by  the  answer,  as  the  whole  force  of  the  case  to  be 
made  for  dissolving  the  injunction  must  be  drawn 
from  the  answer  alone.^ 


They  then  referred  to  the  case  of  Jackson  v. 
Saunders  (o),  for  the  purpose  of  shewing  tliat  the 
decision  of  Lord  Redesdale  turned  on  the  circum- 
stance of  the  tenant  having  been  guilty  of  continued 
neglect,  in  suffering  two  lives  to  drop  without  mak- 

(o)  1  Sch.  and  Lefr.  457. 


(w)  3  Ridgw.  PI.  180  {in  noiis). 
(»}  lb.  187. . 


mg 


r. 
Ward. 
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ing  any  attempt  to  obtain  a  renewal,  mth  intent      l^^* 
to  deceive  his  landlord.    Still  in  that  case  it  was    Maxwell 
beW  that  the  time  within  which  the  claim  of  such    *"  ^  *" 
i^eoewals  ought  to  be  made  must  always  be  deter- 
im'oed  by  the  circumstances  of  each  particular  case. 

They  distinguished  this  case  from  that  of  Bayn- 
ham  V.  Gvy^s  Hospital^  which  was  much  relied  on 
by  the  Counsel  for  the  Defendant,  by  the  fact  of 
there  having  been  introduced  into  ^e  covenant  in 
that  case,  an  ej^press  provision^  that  if  upon  or  after 
the  death  of  any  of  the  life  or  lives  therein  men- 
tioned, the  tenant  should  refuse  or  neglect  to  renew 
the  lease,  or  to  apply  to  do  so  for  more  than  two 
years,  or  to  tender  a  new  lease,  and  pay  the  fine 
for  such  new  life,  the  lease  was  to  be  void.  So  in 
Boj/ley  v.  The  Corporation  qf  Leominster^  there  was 
a  stipulation  in  terms  that  the  renewal  was  to  be  ap^^ 
pUed  for  as  often  as  either  of  the  three  lives  should 
cUe,  and  there  should  be  only  two  lives  remaining. 
In  the  present  case  they  urged  there  were  no 
words  importing  that  a  forfeiture  was  contem- 
plated; and  therefore  it  ought  not  to  be  insisted 
od:  nor  was  there  any  thing  implying  that  the  ap- 
plication for  a  renewal  must  necessarily  be  made  on 
the  expiration  of  the  first  life. 

On  the  question  of  laches,  they  relied  much  on 
the  &ct  admitted  by  the  answer,  that  the  first  ap- 
plication was  made  in  1808. 

[The  Lord  Oiief  Baron  observed,  that  this  Court 
might  have  been  applied  to  at  that  time.3 

Jervis 
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Maxwell 
and  others 

V. 

Ward. 


Eqnity  Will  re- 
lieve against 
an  objection 
taken  that  no- 
tice of  an  in- 
tention to  re- 
new was  not 
given,  accord- 
ing to  the  letter 
of  the  condi- 
tion of  the  co- 
venant, tn 
writing. 


Jervis^  in  reply,  relied  on  the  cases  already  cited 
as  decisive  against  the  Flaintifis  in  this  suit,  and 
submitted  that  they  were  not,  taken  together,  dis^ 
tiuguishable. 

He  also  objected  the  absence  of  any  offer  of 
compensation;  but 

The  Chief  Baron  observed,  that  however  that 
might  be  at  law,  the  prayer  of  this  bill  was  quite 
sufficient  in  that  respect 

With  respect  to  the  first  application  in  1808,  he 
insisted  that  in  any  event,  whether  the  delay  was 
accounted  for  or  not,  that  was  out  of  the  question, 
as  there  had  confessedly  been  no  notice  in  writing 
given  on  that  occasion,  of  an  intention  to  renew. 

[The  Lord  Chief  Baron. — As  to  that  part  of  the 
case,  if  an  application  had  been  m^de  to  the  Court 
at  that  time,  the  Court  would  most  certainly  have 
relieved  the  Plaintiff  from  the  effect  of  the  objec- 
tion of  notice  in  writing  not  having  been  given,  if 
it  could  be  shewn  that  a  fair  intimation  of  an  inten* 
tion  to  renew  had  been  given  in  any  way.3 

The  judgement  of  the  Master  of  the  Rolls,  in  the 
case  of  Eaton  v.  Lyon^  was  then  very  particularly 
pressed  upon  the  Court,  as  establishing  principles 
quite  conclusive  of  this  question. 

Richards,  Lord  Chief  Baron. — The  propositions 
are  laid  down  somewhat  more  strongly  in  that  judge- 
ment 
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ment  than  I  think  the  cases  warrant.  I  do  not 
consider  that  it  is  necessary,  in  all  cases  of  this 
sort,  that  there  should  be  fraud,  surprise  or  igno- 
rance not  wilful  shewn,  to  entitle  a  party  to  relief. 
Those  are  common  grounds  of  equitable  relief  in 
all  cases  of  any  description.  This  sort  of  relief  is 
given  constantly  without  any  such  causes  existing, 
particularly  in  contracts  for  the  sale  of  estates. 
Lord  Redisdale  has  put  the  doctrine  on  grounds  * 
much  more  satis&ctory  to  me. 


1822. 


In  this  instance  there  is  quite  a  sufficient  case 
made  for  continuing  the  injunction  till  the  hearing, 
on  the  doubt  which  hangs  over  the  questions  in  this 
cause,  both  as  to  the  true  construction  and  effect  of 
the  covenant,  and  the  principles  of  administering 
relief,  in  cases  of  this  nature,  by  Courts  of  Equity. 
Doubt,  in  such  questions,  is  always  a  sufficient 
ground  for  continuing  an  injunction  to  prevent  a 
change  of  possession  of  property,  till  the  doubt  be 
'  satisfactorily  removed.  That  there  is  very  great 
doubt  in  the  present  case,  is  sufficiently  manifest 
from  the  argument  to  which  it  has  given  rise.  The 
injunction  must  therefore  be  continued  till  the 
hearing  of  the  cause.  Then  the  whole  case,  with 
all  the  facts,  may  be  brought  fairly  and  fully  before 
the  Court;  and,  as  it  is  certainly  a  very  important 
question,  the  parties  will  have  an  opportunity  of 
carrying  it  before  the  highest  authority,  by  appeal. 

I  am  desirous  of  making  an  observation  on  what 


*  In  Lennon  v.  Nappes  2  Scbo.  and  Lefr.  634-5. 
^0L«  xi.  c  I  see 
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I  see  fell  from  Lord  Thta^hWj  as  stated  by  the 
Master  of  the  Rolls,  io  the  case  of  Bayhham  v« 
Guy^s  Hospital.  Lord  ThurUm  is  there  said  to 
have  held,  that  when  he  asked  the  opinion  of  a 
Court  of  Law,  he  was  bound  by  it,,  whatever  his 
own  might  be«  Now,  certainly  that  is  not  in  the 
present  day  considered  to  be  the  efiect  of  the  opi- 
nion of  Courts  of  Law  on  cases  sent  for  their  judg- 
lnent«  The  present  Chancellor  clearly  does  not 
consider  himself  bound  by  the  certificate  of  the 
Judges  of  a  Court  of  Law.  In  a  very  recent  case,* 
in  which  Lord  Eldon  called  in  Mn  Justice  Abbott 
and  myself,  we  reviewed  the  opinion  of  the  Court 
of  Common  Pleas ;  and  the  result  was  that  we  over^ 
ruled  it. 

Order  discharged. 
Injunction  continued  till  the  hearing. 

*  The  case  alluded  to  here  by  his  Lordsliip.  is  Unit  of  JFV^Mfe 
and  others  v.  Bogfmrst  and  others,  reported  in  7  Taunt.  538.«  and 
1  Swanston,  309.  580. 


Wabd 
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]822.. 

Ward  v.  Smith.  Saturdaif, 

Bth  June. 

IHE  Plaintiff  declared,  in  assumpsit,  on  the  fol-  ?Jcti"^tJ^5^: 
lowing  written  agreement,  which  was  given  in  evi-  citation,  in  an 
dence ;  the  parts  of  which  that  are  between  brack-  snmpsit  for 

'  Dot  s^Ting  the 

ets  only  were  set  out  in  the  declaration : — ^*  Sub-  Plaintiff  pos- 
"  Stance  of  an  agreement  on  the  part  of  John  Fre-^  tain  apart- 

___  uentt  in  th6 

''  ierick  Smith  and  George  Ward*   The  aforesaid  J.  Defendant* • 
^  F.  Smith  agrees  to  let  [part  of  his  house,  consist-  to^^i^^ 
"  ing  of  the  first  and  second  floor,  with  the  use  of  Plaintiff, !n 
*'  the  small  shop  window,  and  large  attic,  and  the  of  mi^'by  a^ 
''  large  kitchen,  at  the  sum  of  75  guineas  per  an-  ^nt,  in^^di 
"  nuio] :  Jixtures  as  follows  (enumerating  them) :  S*the*^a 
"the  rent  to  commence  at  the  time  possession  is  Tally eSn^I 
« taken/'     Signed  by  the  defendant  S^cISfi^ftate 

the  aipvement 
to  have  been. 

The  declaration  contained  three  counts.  The  ftct,^"i^ee. 
first  stated,  that  the  Defendant  had,  by  a  certain  "ng^ie'ap^. 

agreement, --If -ig- 

,  that  the  omis- 
■oa  of  the  fixtures  in  declaring  in  assumpsit  on  the  agreement,  was  clearly  novariance. 

It  is  now  not  necessaiy,  in  declaring  on  parol  agreements,  to  set  oat  the  whole  of  the 
agreenenty  as  formerly  it  was :  it  is  sufficient  to  set  out  so  mncb  of  it  as  is  necessary  to 
ihev  the  graTamen  of  the  complaint — ^the  part  to  which  the  particular  breach  applies. 

If  the  agreement  for  such  a  letting  be  delivered  over,  after  signature,  to  the  party  inte- 
Tcstedy  with  an  express  Terbal  stipulation,  that  it  is  still  to  l^  subject  to  the  landlord's 
being  satisfied  with  the  reference  given  him  by  the  tenant,  on  the  result  of  his  in(|  nines, 
it  leems  it  may  be  a  proper  (|nestion  for  the  juiy,  to  say,  on  an  action  for  no^  performmg  the 
agreement, — ^whether,  inquuy  having  been  made,  the  answer  given  by  the  party  referred 
to,  was  such  as  reasonably  satisfied  the  condition ;  although  the  landlord  declared  that  it 
was  not  satisfactory  to  him,  and  thereupon  refused  to  let  the  tenant  into  possession,  un- 
der the  contract,  on  that  ground. 

A  Plaintiff  in  such  an  action  may  give  evidence  of  particular  loss  sustained  by  breach 
of  inch  an  agreement,  if  he  have  stated  loss  generallv  in  hjs  declaration.  Therefore  evi- 
dence of  loss  of  business  by  Plaintiff's  wife  in  tier  trade  of  milliner,  held  admissible  in  sach 
a  case  as  evidence  of  general  damage,  where  no  special  damage  on  that  ground  was  laid 
in  the  dedafttiony  nor  any  customers  named,  nor  any  atennent  of  her  business  introduced. 

C2 
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1822.  agreement,  agreed  to  let  the  FlaintifF  part  of  his 
house,  &c.  (in  the  words  of  the  agreement  between 
brackets) :  and  it  stated,  that  it  was  agreed  that 
the  rent  should  commence  at  the  time  possession 
was  taken ;  and  that,  in  consideration  of  the  Plain- 
tiff promising,  &c.,  the  Defendant  undertook  and 
promised  to  perform  the  said  agreement— alleging 
refusal,  on  request,  to  permit  the  Plaintiff^  to  take 
possession^  and  have  the  use  qftheprendses^  whereby 
the  Plaintiff  had  sustained  loss,  and  been  obliged  to 
hire  other  premises,  at  great  cost  and  expense  for 
rent  and  charges.  The  second  count  stated  die 
agreement  to  be  for  a  year,  to  commence  from  the 
time  when  the  Plaintiff  should  first  take  possession, 
and  that  it  was  agreed  that  the  Plaintiff  might  be 
at  liberty  to  enter  and  take  possession  whenever  he 
chose  to  do  so,  afler  making  the  said  agreement ; 
and  that  it  was  not  to  be  deferred  beyond  a  reason- 
able time.  The  third  count  was  on  a  common  hir- 
ing and  taking.     Plea,  Non  assumpsit. 

The  cause  was  tried  before  the  Lord  Chief  Ba- 
ron, at  the  last  sittings. 

The  Plaintiffs  case  proceeded  on  the  agreement, 
which  was  proved ;  and  he  also  called  witnesses  to 
prove  that  the  premises,  which  were  in  Regent- 
street,  and  had  been  taken  for  the  purpose  of  his 
wife's  business,  who  was  a  milliner,  were  advan- 
tageously situated,  and  conveniently  adapted  for 
that  trade ;  and  that  by  not  being  suffered  to  occu- 
py them,  the  Defendant  had  sustained  considerable 
loss,  from  the  passing  by  of  a  profitable  part  of  the 

year 
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year  for  such  business,  in  the  mean  time.  Further,  1832. 
the  person  to  whom  the  Defendant  bad  been  refer* 
red  on  the  subject  of  the  Flaintifi''s  responsibility, 
proved  that  inquiries  had  been  made  of  him  by  the 
Defendant,  and  that  he  had  given  a  satisfactory  ac- 
count, saying,  that  he  had  given  the  Plaintiff  credit, 
and  had  been  paid,  and  would  trust  him  again. 

The  defence  was,  that  the  agreement  was  signed 
by  the  Defendant  in  consequence  of  a  treaty  con- 
cluded with  the  Plaintiff's  wife,  expressly  subject 
to  the  Defendant's  being  satisfied,  on  inquiry,  with 
the  references  given  to  the  Defendant  by  her  as 
to  the  Plaintiff's  circumstances  and  situation  in  life. 
Hiat  was  proved  by  the  Defendant's  witnesses; 
and  also  that,  on  resorting  to  the  person  referred  to 
for  the  purpose  of  making  the  necessary  inquiries, 
the  Defendant  learned  that  the  Plaintiff  had  once 
failed  in  business :  and  that  was  assigned  as  the  rea- 
son why  he  had  been  rejected  by  the  Defendant  as 
his  tenant. 

The  Jury,  on  the  trial,  found  a  verdict  for  the 
Plaintiff^ — damages,  50/. 

Lawes^  £.,  now  moved  for  a  rule  to  shew  cause 
nvhy  that  verdict  should  not  be  set  aside,  and  a  new 
trial  granted,  on  the  following  objections : — 

1^/,  That  there  was  a  variance  between  the  agree- 
ment as  stated  in  the  declaration,  and  that  given  in 
evidence  in  support  of  it, — the  agreement  entered 
into  being  for  apartments  and  fixtures,  forming  one 

entire 
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1822.'  entire  contract ;  whereas  the  Plaintiff  had  stated 
merely  an  agreement  for  apartments :  and  he  cited, 
in  support  of  that  objection,  the  case  of  Clarke  v. 
Gray{a)y  where  it  was  stated  by  Lord  EUenho- 
roughy  in  delivering  the  judgment  oi  the  Court, 
that  in  declaring  on  contracts  not  under  seal,  the 
entire  consideration  of  the  promise  must  be  stated 
fully,  and  no  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  can  be 
omitted*  He  also  cited  Miles  v.  Sfieward(b)y 
Foot  v.  Court  (c\  a  note  of  a  case  of  JVilUams  v» 
Pratt (d\  Neal  v.  Viney{e\  and  Vansandauy^ 
Burt  (jf).  The  principle  of  the  rule  of  pleading  in 
such  cases,  he  urged,  was,  that  the  promise  cannot 
be  split  so  as  to  enable  a  party  to  bring  two  actions 
on  the  same  entire  contract.  In  this  case  the  pro- 
mise was  entire,  and  so  was  the  consideration,  and 
therefore  the  omission  of  any  part  in  the  declaration 
was  a  iatal  variance. 

f  Wood,  Baron. — The  breach  assigned  is  for  not 
giving  possession.  A  man  may  surely  declare  on 
one  part  of  an  agreement  only,  if  there  be  a  breach 
of  one  entire  part :  and  if  he  do,  it  may  be  an 
omission,  but  it  is  certainly  no  variance.  In  this 
declaration,  the  breach  is  for  not  giving  possession. 
Now  to  let  the  Plaintiff  have  the  apartments  was  an 
integral  part  of  the  agreement,  and  might  be  bro- 
ken independently  of  any  other.3 

(o)  6  East.  568.  {d)  Cor.  Abbott,  C.  J..  Mid- 

(6)  8  East  9.  dleiex  Sittings  after  Eaiter  18^. 

(c)  4  Taunt.  700.  {e)  1  Campb.  471. 

(/}  5  Barn,  and  AM.  49. 

Secondhjj 
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Seamdhfj  He  submitted,  that  as  evidence  was  1882. 
giren  oP  the  result  of  the  inquiries  in  consequence 
ofUie  reference,  and  that  it  was  not  satisfactory  to 
tfae  Defendant ;  and  as  it  was  clearly  proved  that 
that  stipulation  formed  a  condition  precedent  to  the 
agreement  taking  effect,  for  otherwise  it  was  to  be 
wholly  void,  the  Plaintiff  was  put  out  of  Court  j  for 
the  agreement  was  merely  in  the  nature  of  an  esr 
crow  till  the  Defendant  had  satisfied  himself  on 
that  point.  On  that  part  of  the  case,  he  contend* 
ed  that  the  question  was  not  whether  the  refer* 
eoce  was  such  as  ought  to  have  satisfied  the  De* 
feodant,  but  whether  he  was  satisfied  in  point  of 
fact ;  and  such  agreement  being  in  fact  apd  in  law  a 
conditional  agreement,  it  could  not  be  acted  upon, 
or  made  the  subject  matter  of  an  action,  without 
proof  of  the  condition  being  satisfied :  Johnson  v* 
Baker  (g). 

LusiUf^  It  was  urged,  that  evidence  had  been  im- 
properly received  on  the  trial,  in  order  to  augment 
the  damages,  of  loss  sustained  by  the  Plaintiff  in  his 
wife's  business,  which  was  objectionable  on  these 
two  grounds:  1st,  that  there  was  no  special  da* 
onge  averred  in  the  declai^tion;  for  that  there  were 
Qo  p^cular  customers  named  therein,  as  having 
withdrawn  their  custom  from  the  Defendant's  wife ; 
and,  secoadly,  there  was  no  averment  of  the  busi- 
ness of  the  wife,  or  that  the  Plaintiff  had  sustained 
any  loss  in  her  business.  And,  1st,  as  no  special 
damage  had  been  stated  in  the  declaration,  par^it 

{g)  4  Bam.  and  AU.  440. 

cular 
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1822:  The  order  was  obtained  on  the  following  groutids 

)^^^'^^    of  objection  taken  to  the  proceedings  on  facts  * 
En  Aid  of  Hill  brouffht  before  the  Court  by  aflSdavits : 

and  others  °  -^ 

Horn- 

BLOWER.  First — that  the  affidavit  on  which  the  Fiat  for  the 
Extent  had  been  granted,  did  not  state  am/ fact 
within  the  deponent's  knowledge  from  which  he 
inferred  the  insolvency  of  the  Defendant. 

Secondly — that  the  only  evidence  which  had  been 
laid  before  the  jury  on  the  taking  the  inquisitions, 
both  on  the  commission  and  on  the  extent  issued 
thereon,  of  there  being  any  debt  due  to  the  Crown 
from  the  Prosecutors  of  the  Extent,  or  from  the  De- 
fendants to  them,  was  the  affidavit  of  William  Ro- 
binSf  one  of  the  partners  in  the  firm  of  the  banking- 
house  who  prosecuted,  on  their  own  behali^  this  ex- 
tent in  aid  on  which  the  fiat  had  been  obtained. 

Lastly — ^that  there  was  no  averment  that  there 
had  been  a  breach  of  the  condition  of  the  bond  of 
the  debtors  of  the  Crown  so  as  to  bring  them  within 
the  4th  section  of  the  statute  of  the  57th  of  Geo.  Ill- 

[Mr.  Baron  Wood  observed,  on  this  objection, 
that  the  sum  secured  by  the  bond  was  still  a  legal 

^  As  tbi9  case  is  in  itself  of  so  great  novelty^  and  must  be  ne- 
cessarily attended  with  very  important  results  in  efiecting  a  total 
alteration  in  the  old  practice  of  taking  Inquisitions  on  Extent^f 
it  has  been  considered  necessary^  lest  any  misunderstanding  should 
hereafter  arise  with  respect  to  the  precise  circumstances  on  which 
the  determination  was  founded^  to  set  out  all  the  facts  of  the  case 
in  detail,  and  with  more  than  ordinarily  minute  particularity. 

debt 
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debt  in  the  eye  of  the  law,  although  the  condition      1832. 
sboold  not  be  broken.^  t^Tkiwo 

inaidofHiUi 
and  othen 

The  affidavit  on  which  the  Fiat  for  the  Extent  had  „  J^^^^ 
been  obtained  (which  was  on  the  9th  ofFebmarjf)  »w>^«*» 
was  made  by  WiUiam  Robins^  one  of  the  persons  in 
whose  aid  the  process  was  Sued  out.  ,  It  was  in 
nearly  the  usual  form,  stating  that  the  deponent 
together  with  the  other  prosecutors  of  the  extent 
were  bankers  and  co-partners,  and  that  they  and 
another  person  their  surety)  were  bt/  bond  (&c.) 
dated  the  1 1  th  of  Aprilj  1 820,  jointly  and  severally 
bouod  to  the  King  in  1500L  conditioned  that  [the 
principals]  should  from  time  to  time  pay  to  the 
Commissioners  of  Excise,  or  to  their  order,  at  the 
chief  office  of  Excise  in  London^  all  and  every  the 
turns  and  sum  of  the  King's  money  which  they 
should  receive  from  the  Collector  of  the  Excise, 
and  other  duties  for  a  certain  district — ^that  the 
bond  was  still  outstanding  and  undischarged — that 
they  (the  principals  in  the  bond)  had,  since  the  date 
and  execution  thereof,  received  from  the  Collector 
divers  laige  sums  of  money,  and  were  then  (at  the 
time  of  swearing  the  affidavit)  ju^/^  and  truly  in-- 
iebted  to  the  King^  as  such  receivers  as  aforesaid^ 
m  ^  sum  qf  S200L  and  upwards.  The  deponent 
then  stated  (in  the  same  affidavit)  that  William 
Homhbywer  was  justly  and  truly  indebted  to  the  de* 
P^^nent  and  his  partners^  in  the  sum  qfSlOOL  and 
upwards,  for  cash  notes,  money  lent  and  advanced, 
and  paid,  laid  out  and  expended  by  the  deponent 
and  his  co-partners  to  and  for  his  use — that  the 
9umof  5100i!»  was  a  debt  originally  due  and  owing 

to 
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1822.       to  the  deponent  and  his  co-partners,  in  their  own 
^J^^^    right,  and  not  in  trust,  &c. — and  that  the  same  had 
"and  ottwBrt''  "^'  heeu  sued  for  in  any  other  Court. 

r.  • 

.     HOBN- 

BLowBR.  The  affidavit  also  stated  that  Homblower  "  was 
*'  in  embarrassed  circumstances  and  insolvent  and 
^^  not  able  to  pay  his  just  debts  the  said  WilUam 
"  Homblower  having  informed  this  deponent  that 
•*  he  was  incapable  to  pay  the  said  s^m  of  5100/." 
" — concluding  with  the  usual  averments. 

In  the  affidavits  made  and  filed  in  support  of  the 
present  application  to  set  aside  the  extent  &c.,  it 
was  stated  that  a  commission  of  bankrupt,  bearing 
date  the  13th  of  February  last,  was  issued  against 
the  Defendant,  under  which  assignees  were  ap- 
pointed, to  whom  the  Defendant's  effects  had  been 
regularly  assigned : — that  the  deponent  had  been 
informed  and  believed  that  upon  the  above-men- 
tioned affidavit  of  Robins^  and  the  bond  therein 
mentioned,  a  commission  had  issued  out  of  this 
Court  to  inquire  whether  the  prosecutors  of  the 
extent  were  indebted  to  His  Majesty;  and  that 
an  inquisition  was  taken  thereupon,  whereby  they 
were  found  to  be  indebted  to  the  King  in  the  sum 
of  5200/.,  and  that  a  writ  of  extent  was  issued  out 
of  this  Court,  dated  the  8th  of  February  last, 
against  them — ^that  upon  that  writ  of  extent  an 
inquisition  was  taken,  whereby  Homblmer  was 
found  to  be  indebted  to  the  prosecutors  of  the 
extent  in  the  sum  of  5100/.,  and  that  there- 
upon a  writ  of  extent  in  aid  of  the  prosecut- 
ors of  the  extent  was  issued  against  him,  bear" 

ing 
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ingdste  the  9th  oi  February  last  The  deponent  ^823. 
also  stated  he  had  been  informed  and  believed  that  The  kino 
it  iras  the  practice  of  the  collector,  at  the  end  of  and  othen^ 
eveiy  week,  to  receive  from  the  prosecutors  of  the  horn. 
extent  a  bill  or  note  payable  in  London  at  fifteen 
dajs  after  date,  in  exchange  for  such  sums  as 
had  been  paid  to  them ;  and  that,  at  the  time  the 
above-mentioned  affidavit  of  the  prosecutors'  being 
indebted  to  the  Crown  in  the  said  sum  of  5,200iL, 
was  made,  the  sum  of  1,0S5/.,  part  of  the  said  sum 
of  5,200/.,  had  been  previously  paid  to  the  collector 
by  the  prosecutors  of  the  extent,  iu  a  bill  or  note, 
at  fifteen  days  after  date  as  aforesaid,  pursuant  to 
the  coDdition  of  their  said  bond ;  and  that  the  re- 
mainder of  the  sum  of  5,200/.  was  paid  to  the  said 
commissioners,  by  bills  as  aforesaid,  on  the  day  of 
the  date  of  the  said  writ  of  extent  in  aid,  and  which 
bills,  as  the  deponent  had  been  informed  and  believ- 
ed, had  been  duly  paid  and  satisfied — ^that  he  had 
been  informed,  and  believed  that,  at  the  time  of  the 
issuing  of  the  said  extent  against  the  prosecutors  of 
the  extent,  the  said  bond  had  not  been  in  any  way- 
forfeited,  nor  the  condition  thereof  broken—'^  tliat 
'^  h  had  been  infbrmedj  and  believed  that,  upon  the 
^inqumthn  taken  under  the  said  commission  to 
*'  inquire  whether  any  debt  was  due  Jrom  the  pro^ 
*'  tecutors  of  the  esient  to  the  Crown^  and,  upon  the 
'^  inquisition  taken  under  the  said  writ  of  extent 
'^  against  them,  no  other  evidence  was  produced, 
^  or  shewn  to  the  jury,  to  prove  or  identify  the 
"^  debt  due  Jrom  the  prosecutors  of  the  extent  to 
"  the  King,  or  to  prove  or  identify  the  debt  due 
"  from  the  ssud  William  Homblower  to  them^  than 
VOL,  XI.  D  "the 
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1822.       «« the  s^id  bond,  and  the  said  affidavit^  in  writings 
The  Kino     **  qfthe  Said  William  Robins. 

in  aid  of  Hill 
tod  others 

Horn-  Ih  one  of  the  affidavits  filed  in  support  of  the  mo- 

tioii,  it  was  stated  that,  in  or  as  of  Hilary  Term  last, 
a  commission  was  issued  out  of  this  Court,  directed 
to  James  Burchell  and  James  Anderson^  gentlemen 
(the  usual  commissioners  for  Middlesex)^  reciting, 
that  the  prosecutors  of  the  extent  were  indebted  to 
the  King,  for  money  arising  from  the  duties  of  the 
excise,  paid  into  their  hands  by  a  collector  of  ex* 
cise,  giving  them  power  to  inquire^  as  well  on  the 
oaths  of  good  and  lawful  men  of  the  county  of 
Middlesex  &c.  (stating  it  to  be  in  the  words  of 
the  usual  form  of  the  commission  to  find  debts) — 
that  the  commissioners  returned  an  inquisition, 
under  the  said  commission,  on  the  8th  day  of 
February  last,  taken  before  them,  on  the  oath  of 
the  jury  therein  named,  whereby  the  jury  found 
that  the  prosecutors  of  the  extent  were,  on  the  day 
of  taking  that  inquisition,  indebted  to  his  said  Ma- 
jesty ill  the  sum  of  5,200/.,  being  his  Majesty's 
monies  arising  from  the  duties  of  his  excise,  &c., 
had  and  received  by  the  prosecutors  of  the  extent, 
for  the  use  of  his  Majesty.  The  deponent  also 
stated  that  he  had  been  informed,  and  believed  that 
there  was  not  afty  witness  examined  before  thejury^ 
on  taking  the  said  inquisition^  executed  under  the 
said  commission^  but  that  the  only  evidence  submitled 
to  the  jury  J  on  taking  the  said  inquisition^  was  a  cer- 
tain affidavit^  <§r.  (stating  the  affidavit,  which  was 
that  of  William  Robins  before  mentioned,  on  which 

the  fiat  had  been  obtained). 

In 
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h  another  affidavit  it  was  stated  that,  in  or  as  of      IBSS. 
HiiaiyTerm  last,  a  writ  of  extent  was  upon  the    TheKmo 
list  mentioned  inquisition  issued  out  of  this  Court,  ^dothen^ 
directed  to  the  Sheriff  of  Middlesex^  reciting  the      horn. 
said  bond  in  the  said  affidavit  mentioned,  and  the     ^^^^^^ 
said  ioqui»tioD,  by  virtue  of  the  said  commission, 
aod  that  by  such  writ  of  extent  the  sheriff  was  com<* 
manded  to  inquire  (in  the  usual  form  and  mode) 
what  debts,  credits,  specialties,  and  sums  of  mo* 
ney,  the  prosecutors  of  the  extent  then  had  in 
his  bailiwick,  and  the  same  diligently  to  appraise^ 
and  extend  on  the  oaths,  &c.,  and  to  take  and 
%ize  the  same  unto  His  Majesty's  hands — ^that 
the  Sheriff  of  Middksex  returned  an  inquisition, 
taken  under  the  said  writ  of  extent,  on  the  8th  of 
February  \zsty  whereby  the  jury  found  that  the  said 
WilUam  Hamblower^  on  the  day  of  taking  the  said 
inquisition,  was  indebted  to  the  prosecutors  of  the 
extent,  in  the  sum  of  5,100/.,  for  cash  notes,  money 
lent  and  advanced,  paid,  laid  out,  and  expended  by 
them,  to  and  for  his  use»  which  debt,  the  sheriff,  on 
the  day,  &c.,  bad  seized,  &c.    And  the  deponent 
concluded  by  stating,  that  he  had  been  informed^ 
^  believed  tfiat  there  was  not  any  witness  exa^ 
ntined  before  the  jury  on  the  said  inquisition^  exe*- 
cuted  under  the  said  writ  qf  extent^  but  that  the  only 
(fcidence  submitted  to  the  jury,  on  taking  the  said  last^ 
inentioned  inquisition^  was  the  b^fbre-meniioned  qffi^ 
Mt,  in  writing,  made  and  sworn  by  one  of  the  pro^ 
^fcutors  of  the  extent. 

By  another  affidavit,  it  was  stated  that,  on  the 

16th  of  i(;ri71ast,  a  memorial  was  presented  to  the 

D  2  Commissioners 
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1822i  Commissioners  oif  Excise,  on  behalf  of  the  said  WiU 
TiieKiNG  /i^w»  HombkyweTj  shewing  [the  facts  before  stated] 
^i^olbew''  —and  (fiirther)  that  Homblower,  the  memorialist, 
had  been  informed,  and  believed  that  all  monies 
which  had  been  received  by  the  prosecutors  of 
the  extent  for  or  on  account  of  the  duties  of  ex- 
cise, at  the  time  of  the  date  of  the  said  affidavit 
of  the  said  William  JRobins^  were,  or  had  been 
duly  paid  or  accounted  for  to  the  satisfaction  of  the 
said  commissioners,  pursuant  to  the  terms  and  con* 
dition  of  the  bond  mentioned  in  that  affidavit :  and 
that  the  memorialist  was,  therefore,  advised  to  ap- 
ply to  the  Court  of  Exchequer  to  set  aside  the  pro- 
ceedings against  him ;  but  that  he  could  not  sustain 
the  same  without  shewing  to  the  Court  that  the  said 
duties  had  been  so  duly  paid :  (praying  the  com- 
missioners to  give  the  necessary  information  on  the 
subject) — that  he  applied  at  the  office  of  the  Com- 
missioners of  Excise,  for  the  answer  of  the  commis- 
sioners, when  the  report  of  the  said  collector  for  the 
Stourbridge  collection  was  read  over  to  him,  where- 
by it  appeared  that,  on  the  2d  day  of  February 
last^  the  prosecutors  of  the  extent  were  indebted 
to  His  Majesty,  in  the  sum  of  5,S08/; ;  and  that 
two  Bills  of  Exchequer,  one  dated  the  2d  of 
February 9  for  1,0S5/,,  at  fifteen  days,  which  be- 
came due  on  the  20th  of  February  last,  and  the 
other  for  4,27sr.,  dated  the  9th  of  February^  pay- 
able in  fifteen  da}rs,  which  became  due  on  the 
27th  oi  February  last  (making  together  the  said 
sum  of  5,308/.),  were  remitted  to  the  said  commis- 
-sioners,  in  liquidation  and  discharge  of  the  said 
sum  of  5,S08/!» 

Affidavits 
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Affidavits  were  made  of  the  course,  in  respect  of      1823. 
proving  the  debt  before  the  jury,  by  laying  before     TbeKmc 
tbem  the  affidavit,  having  been  the  regular  and  con-  ""id  oicrl"' 
stant  practice  beyond  memory :  and  that  was  not      horn. 
attempted  to  be  denied. 

The  Common  Serjeant^  Campbell  and  Tindalj  now 
shewed   cause. — They  relied  principally  on   the 
loDg  usage  and  practice  of  the  Court,  in  respect  of 
the  course  idiich  had  been  followed  on  the  present 
occasion,  of  submitting  to  the  jury  the  affidavit  of 
the  prosecutors  of  the  extent,  as  evidence  of  the 
debt  due  from  them  to  the  Crown,  and  also  of  that 
alleged  to  be  due  to  them  from  the  Defendant, which 
formed  the  second  objection  *  made  to  this  ex- 
tent,  on  the  part  of  the  Defendant,  to  which  the 
Court  had  required  the  Counsel  for  the  prosecutors 
of  the  extent,  in  the  first  instance,  to  confine  them- 
selves.    They  contended  that,  such  having  been 
always  the  constant  and  uniform  practice  of  the 
office,  and  sanctioned  by  the  Court,  the  present 
extent  could  not  be  set  aside  on  that  ground,  be* 
cause,  if  there  were  any  objection  to  the  practice 
which  had  hitherto  obtained  in  that  respect,  whether 
as  matter  of  justice  or  convenience,  it  should  first 
be  altered  by  a  rule  of  the  Court  to  be  made  for 
that  purpose,  which  might  regulate  it  on  future  oc- 
casions. 

[Wood,  Baron. — I  have  frequently,  when  applied 
to  for  fiats,  told  the  Solicitors,  that  this  was  not 

*  It  was  upon  this  objection  that  the  decUion  of  the  Court  was 
founded. 

a  legal 
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182^.       a  legal  practice,  and  that  it  must  not  be  done, 
^J^Tkiho     whenever  my  attention  has  been  called  to  it.] 

in  aid  of  Hill 
tnd  others 

V-  It  was  also  urged  that  this  was  a  question  of  toe 

»LowEft«     great  importance  to  be  determined  on  a  summary 

motion,  and  that  the  Defendant  ought  to  plead  to 

the  extent,  that  the  objection  might  be  formally 

raised  on  the  record. 

An  objection  was  made  to  the  insufficiency  in  tlie 
terms  of  the  affidavits  on  which  this  rule  had  been 
applied  for  and  obtained,  in  stating,  as  they  did,  all 
the  material  facts,  not  positively,  but  upon  inform* 
ation  and  belief. 

In  respect  of  this  being  a  case  of  first  impression^ 
it  was  urged  that,  if  the  Court  should  be  disposed 
to  allow  the  validity  of  the  objection,  the  extent 
and  fiat  should,  at  least,  be  quashed  on  terras^  as 
the  prosecutors  of  the  extent  had  merely  followed 
the  established  and  uniform  practice  of  the  Court 
in  the  conduct  of  the  proceeding. 

RiCHAKDSy  Lord  Cfuef  Baron.'^It  is  impossible 
that  we  can  interfere,  in  the  manner  proposed,  on 
the  part  of  the  Defendant.  We  are  called  upon, 
by  this  motion,  merely  to  determine  whether  the 
objections,  which  have  been  made  to  this  extent^ 
are  well-founded,  in  other  words,  to  say,  whether 
the  extent  has  been  well  issued  or  not.  I  am 
clearly  of  opinion  that  it  has  been  improperly  issued, 
because  the  fiat  upon  which  it  was  obtained  was 
founded  on  an  inquisition  improperly  taken :  and, 
therefore,  it  must  be  set  aside. 

GRA11A3I, 
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Ghaham,  Baron. — This  practice  of  establishing       1822. 
the  debt  before  the  jury,  certainly  appears  to  have    thTkI^ 
keen  very  long  the  usage;  but  we  have,  on  former  '"i^douim"' 
occasions,  set  ourselves  right  where  we  had  reason      horh- 
to  consider  that  we  had  been  long  in  error,  as  in     ■'•o'^»»- 
tbe  case  of  a  practice  which  had  prevailed  for  a 
long  period  in  this  Court,  of  suing  out  extents  on 
bills  of  exchange,  before  they  had  arrived  at  matu* 
rity(fl). 

With  respect  to  the  present  case,  I  am  also  of  opi- 
nion that  the  extent  was  improperly  founded,  and 
therefore  must  be  set  aside. 

Wood,  Baron.— 1  am  also  of  the  same  opinion. 
There  are  two  things  necessary  to  be  done  before 
aa  extent  can  be  properly  issued,  without  which  it 
cannot  be  supported.  Firsts  an  affidavit  must  be 
made  to  be  produced  before  the  Judge,  and,  then, 
an  inquisition  must  be  taken  before  a  jury»  Now, 
all  inquisitions  so  taken  before  a  jury,  can  only 
by  course  of  law  be  taken  on  vivd  voce  testimony 
produced  before  them.  In  this  case,  there  was 
no  such  testimony,  consequently  the  jury  proceed- 
ed without  legal  evidence,  and  that  is  alone  quite 
a  sufficient  reason  for  setting  aside  this  extent. 

GikRRow,  Baron. — I  am  glad  that  the  present 
order  is  to  be  made  absolute  on  this  single  ground, 
for  if,  hereafter,  any  officer  of  the  Court  should 

(a)  His  Lordship  probably  alluded  to  tbe  case  of  the  King  v.  Bebb 
aiid  othen,  Hughes's  Report. 

presume 
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1822.       presume  to  sue  out  an  extent,  under  similar  circutn- 
^TheKniG  '  staDces,  the  Court  must  necessarily  decide  that  it 
'^'id  o^tfer,''  shall  not  be  upheld.     The  nature  of  the  process 
HoHN-      requires  that  it  should  be  strictly  correct  in  all  its 
BLowBB.     stages.    The  seizure  of  a  Defendant's  person  and 
effects  is,  in  most  instances,  the  first  intimationthat 
he  has  of  it.  The  party,  who  may  be,  in  fact,  a  very 
responsible  person,  cannot  know,  generally  speak- 
ing, except  from  information  or  by  accident,  tbat» 
on  the  taking  of  the  inquisition  against  him,  no  wit- 
ness was  examined  before  the  jury,  and  that  the 
only  evidence  given  of  any  debt  being  due  from 
him,  was  an  aflSdavit  of  this  description.     That  is 
stated  to  have  been  the  course  pursued  on  the  pre- 
sent occasion,  and,  although  it  has  been  objected 
that  the  affidavits  of  the  facts  are  founded  on  in- 
formation and  belief,  yet,  in  the  present  case,  I 
think  that  is  quite  sufficient,  because  the  party 
has,  in  such  cases,  seldom  any  better  means  of 
knowledge.     That  statement  is  not  contradicted, 
as  it  might  easily  be,  if  it  were  not  true,  and,  there- 
fore, I  should  myself  believe  it;  but,  besides  this, 
the  fact  is  assumed  in  the  argument,  which  seeks  to 
justify  it  on  the  ground  of  its  being  the  constant 
practice.     I,  therefore,  fully  concur  in  the  opinion 
that  this  fiat  ought  to  be  quashed,  and  the  extent 
set  aside,  for  the  reason  which  has  been  given. 

Per  Curiam^ — Make  the 

Order  absolute. 

Without  Costs. 

OBSEKVATIONS 
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OBSERVATIONS  ON   THE  PRECEDING   CASE. 

The  determination  in  this  case  necessarily  has 
the  ^fect  of  changing  for  the  fature  what  had 
been  the  invariable  course  of  practice  in  this  re- 
^ct  during  the  memory  of  the  oldest  clerks  in 
Court,  none  of  whom  are  aware,  from  experience 
or  tradition,  of  any  other  usage  having  been  ever 
ohsen'ed  even  before  their  own  time.  On  this 
consideration,  and  from  the  circumstance  of  the 
objection  raised  on  the  motion  having  been  but  very 
little  discussed  in  the  course  of  the  argument,  as 
is  apparent  from  the  report,  the  following  observa- 
tions, extracted  from  an  unpublished  work  already 
adverted  to  in  a  former  volume  of  these  reports*, 
are  submitted  to  the  attention  of  the  reader.  They 
may  serve  to  illustrate,  by  way  of  comment  on  the 
practical  result  of  this  decision,  the  nature  of  the 
coarse  of  proceeding  in  such  cases,  as  heretofore 
established  by  the  common  iisage  of  the  Court  in 
enquiries  of  this  sort,  shewing  the  reasons  and 
principles  on  which  it  may  be  considered  to  have 
been  founded,  deduced  from  the  general  practice 
and  particular  constitution  of  this  Court.  They 
may  probably  tend  in  some  measure  to  vindicate 
the  hitherto  accustomed  course  in  taking  such 
inquisitions;  at  least  they  will  explain  whatever 
of  anomaly  there  may  be  thought  by  some  to  exist 
in  the  nature  of  the  proceeding. 

*  VoU  &  p.  374.  OtMcrvations  oa  lUe  case  of  tbe  King  v.  Cile«. 

It 
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It  is  remarkable,  and  should  be  noticed  prelimi* 
narily,  that  it  does  not  appear  precisely  to  which  of 
the  inquisitions  impugned  for  irregularity  the  main 
ground  of  objection  taken  in  the  argument  at  the 
bar  is  to  be  applied,  as  that  on  which  the  deter- 
mination of  the  Court  in  the  case  of  the  King  v. 
Homblower  proceeds.  Although  it  was  held  that 
the  vice  of  the  proceeding  there  consisted  in  lay- 
ing before  the  jury  an  affidavit  of  the  debt  in  proof 
of  its  existence,  whereas  it  should  have  been  esta- 
blished before  them  by  vivd  voce  testimony — ^yet 
it  does  not  appear  distinctly  from  the  reasons  of 
the  judgment  whether  that  objection  was  success- 
fully  directed  against  the  finding  of  the  jury  on 
the  inquisition  taken  under  the  commission  issued 
to  find  the  debt  due  from  the  prosecutors  of  the  ex- 
tent to  the  crown,  or  against  the  finding  on  that 
taken  under  the  extent  which  was  thereupon  issued 
to  find  and  seize  debts  due  to  them  on  the  return  of 
the  first  inquisition  taken  on  that  commission.  As 
the  case  stands,  we  must  take  it  that  it  applies 
to  both,  for  the  determination  is  put  on  the  broad 
ground  of  an  affidavit  not  being  evidence  before  a 
jury  in  any  case.  The  following  observations  will 
therefore  be  marshalled  to  meet  the  objection,  first, 
as  an  universal  proposition,  generally  applying  to 
inquisitions  taken  as  well  on  commissions  as  on 
every  species  of  extent;  and,  secondly,  more  parti- 
cularly as  not  being  applicable  at  least  to  inquisi- 
tions taken  on  commissions  issued  merely  for  the 
purpose  qfjinding  debts. 

For  the  present,  the  very  important  considera- 
tion, 
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tion,  which  formed  the  only  argument  submitted  to 
the  Court  against  the  motion  made  in  the  King  v. 
Eombhwery  of  the  long-continued  and  established 
usage  of  the  Court,  by  which  the  practice,  now  for 
the  first  time  objected  to,  has  been  sanctioned, 
may  be  passed  by,  as  having  been  unsuccessfully 
uiged  to  the  Court  when  the  question  was  raised, 
when  it  was  not  considered  an  available  argument 
in  answer  to  the  objection. 


1822. 
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It  may  be  observed,  however,  that  in  respect  of 
tbe  prerogative,  more  authority  and  weight  has  ever 
been  assigned  in  this  Court  to  any  established  course 
of  practice,  as  we  find  from  the  oldest  cases  which 
advert  to  the  curstis  scaccariij  than  to  the  usages  of 
either  of  the  other  Courts.  It  should  not  be  over- 
looked, at  the  same  time,  that  the  proceeding  by 
extent  is  itself  founded  wholly  on  prerogative^ 
which  (it  is  said)  ^^  is  in  itself  a  prescription,  and 
**  rests  in  usage''  (b) ;  and  even  common  persons 
suing  in  the  Court  of  Exchequer  under  the  surmise 
(^  quo  minus  &c«  are  considered  ^^  participant  of 
^'  the  prerogative  of  the  King"  (c). 


Independently  of  such  considerations,  it  will  be 
found,  that  plausible  as  the  objection  taken  and 
successfully  pressed  in  support  of  the  motion  in  the 
Kbig  V.  HambhweTj  may  at  first  appear  to  be,  it 
cannot  be  applied  to  proceedings  of  this  nature, 
without  shaking  the  principles  on  which  the  gene- 
ral practice  of  the  Court,  as  a  Court  of  Revenue^ 

{h)  The  case  of  Mines,  Flowd.  Coinm.  322. 
(c)  StradlJDg  v.  Morgan,  lb.  206. 

is 
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is  founded  and  proceeds, — more  particularly  if  U 
.be  intended  to  be  applied  not  only  to  proceedings 
on  extents  in  aid,  sued  out  against  the  debtors  of 
the  Grown  debtor,  but  also  to  inquisitions  taken 
on  commissions  or  extents  issued  for  the  purpose 
of  finding,  and  thereupon  recording  in  the  ordi- 
nary manner  debts  due  immediately  to  the  Crown. 
Whatever  weight  it  may  be  thought  that  the  ob- 
jection ought  to  have  as.  it  respects  the  former  pro- 
ceeding, it  would  considerably  paralyze  the  prero- 
gative power  of  the  Court  of  Exchequer,  as  a 
Court  for  the  speedy  recovery  of  the  King's  debts, 
and  for  enforcing  a  priority  of  payment  of  the  de- 
mands of  the  Crown  before  those  of  the  subject,  if 
it  were  to  be  extended  to  the  latter. 


The  legality  of  the  course  of  taking  inquisitions, 
as  heretofore  generally  taken  in  all  cases,  accord- 
ing to  the  ordinary  practice,  which  has  been  thus 
successfully  objected  to,  may  be  referred  to  the 
two  following  sources,— first,  the  peculiar  prero- 
gative object,  and  nature  of  the  proceeding  itself: 
and  secondly,  to  the  power  and  constitution  of  the 
Court  of  Exchequer,  considered  with  regard  to 
the  subject*matter  of  its  authority,  and  the  extraor- 
dinary means  which  this  court  exclusively  pos- 
sesses of  enforcing  that  authority,  to  meet  the 
emergencies  of  its  important  duties. 


.  On  the  first  point  it  may  be  observed,  that  the 
inquisition,  which  is  an  office  of  instruction  merely, 
and  not  of  entitling,  is  not  a  proceeding  which 
concludes  the  rights  of  the  party ;  the  whole  ob- 
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ject  of  the  inquiry  itself,  id  the  first  instance,  and      ^832. 
of  all  those  further  inquisitions  which  subsequently 
take  place  upon  it,  is  to  put  the  debts  found  by 
them  to  be  due  to  the  Crown  or  the  Crown's  debt* 
or  on  record,  in  order  that  the  Crown,  or  the  party 
employing  the  prerogative  process,  may  thereupon 
obtain  the  usual  fiat  for  the  extent  against  the 
Crown  debtor  or  the  debtors  of  the  Crown  debtor. 
The  proceeding  founded  on  such  inquisitions — the 
seizure  by  virtue  of  the  extent  issued  thereupon — 
has  been  said  to  be  in  the  nature  of  an  execution/ 
whereas  in  fiict  it  is  nothing  more  than  the  Crown's 
arrest,  which  is  a  mixed  proceeding,  directed  at 
once  in  rem  et  in  personam^  partaking  of  the  double 
nature  of  the  capias  and  distringas,  to  compel  ap- 
pearance and  claim.     It  only  differs  from  that  of 
the  subject  in  that  it  extends  not  only  to  the  per- 
son but  to  the  property  of  the  debtors  to  the 
Crown,  and  of  their  debtors  to  the  third  degree,  in 
aid  of  the  immediate  debtor  to  the  King,  where  it 
becomes    necessary  to  enable  him   to  pay  the 
Crown's  debt,  and  it  can  be  shewn  that  they  are 
insolvent :  and  it  is  no  more  or  otherwise  in  the  na- 
ture of  an  execution  than  the  ordinary  bailable 
process  suable  by  the  subject  on  making  the  usual 
affidavit  of  his  debt.     The  right  still  remains  to  be 
determined  by  a  jury  between  the  Crown  and  the 
party,  unprejudiced  by  the  inquisition,  the  object  of 
which  was  only  to  found  a. proceeding  for  securing 
to  the  Crown,  in  behalf  of  the  public  revenue,  in 
virtue  of  its  ancient  prerogative  preference,  the 

*  See  Observations  on  the  ca^e  of  the  King  v.  Giki,  ante  ToL 

vili.  11.395.  rtjf^. 

property 
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property  of  an  insolvent  debtor  (£?)»  whose  in« 
ability  to  discharge  the  debt  due  to  the  Crown  debt* 
or  might  immediately  or  indirectly  endanger  the 
Crown's  debt. 

In  this  proceeding,  if  the\facts  on  which  it  is  re* 
quired  to  be  founded  were,  before  it  could  be  issued, 
necessarily  to  be  proved  before  a  jtary^  in  the  strict 
sense  of  the  term,  the  fact  of  the  insolvency  should 
also  be  proved,  as  one  of  more  immediate  conse- 
quence, and  more  necessary  to  be  established  than 
even  that  of  the  existence  of  the  debt ;  because 
proof  of  the  debt  alone  would  not  be  sufficient  to 
authorize  the  extent  to  issue,  unless,  without  that 
immediate  process,  it  were,  from  the  embarrass* 
ments  of  the  party,  in  danger  of  being  lost» 

Then  it  is  assumed,  in  the  i^rgument  resorted 
to  in  the  case  under  consideration,  that  the  per- 
sons by  whom  the  inquisition  is  directed  by  the 
commission  to  be  made,  are  a  jury  in  the  common 
acceptation  of  that  term, — ^twelve  men  sworn  to 
determine  a  disputed  fact  between  litigating  parties: 
and  it  is  said  that  an  affidavit  or  written  testimony 
cannot  be  used  in  evidence  before  such  persons,  A^* 
cause  they  are  a  Jury.  Neither  of  these  assumptions 

{d)  The  foundation  of  this  proceeding,  it  must  be  borne  io 
mind,  is  by  analogy  to  "  the  ancient  practice  touching  real 
•' estates  *"."  Formerly,  when  the  feudatory  owed  the  cro«B 
service,  he  forfeited  his  feud,  and  his  person  and  property  were 
subjected  to  seizure;  and,  like  an  outlaw,  an  insolvent  croim 
debtor  forfeited  the  King's  protection,  and  his  goods  were  con- 
sidered derelict. 

•  Qilb.  Tr.onExch.p.  113. 

appears 
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tppean  to  be  founded  in  the  truth.  The  persons  by 
whom  the  inquisition  on  a  commission  is  to  be 
made,  are  not,  strictly  speaking,  a  jury/  for  they 
are  not  summoned  to  determine  any  question  as 
yet  disputed.  But  even  if  they  were  such  a  jury, 
yet  it  is  within  the  power  of  the  Court  of  Exche- 
quer, in  the  exercise  of  its  equitable  jurisdiction  as 
a  Court  of  revenue,  having  authority  to  enforce  and 
support  the  charge  of  tlie  high  trust  with  which  it 
13  invested,  to  direct,  as  matter  of  expedience,  that 
affidavits  shall  upon  all  such  occasions  be  received 
in  evidence :  and  it  should  be  borne  in  mind,  that 
io  all  such  cases  the  inquisition  is  taken  before  per- 
sons summoned  on  a  mere  ex  parte  inquiry  for  a 
special  purpose,  to  satisfy  the  conscience  of  the 
Court  in  the  exercise  of  an  act  of  duty  in  respect  of 
it9X!harge  and  care  of  the  public  revenue  for  the  ad- 
vantage of  the  community — the  issuing  of  an  or- 
der for  the  arrest  of  the  person  and  property  of  a 
Crown  debtor.  Tliat  power  it  constantly  exer- 
cises when  sitting  as  a  Court  of  Equity,  adjudicat- 
ing between  individual  suitors,  when  it  sends  to 
2  jury  an  issue  of  fact,  directed  by  the  Court  to  be 
^ned,  solely  for  its  own  satisfaction ;  in  which  case 
the  verdict,  as  having  no  other  or  concluding  ob- 

"*  The  sUtute  passed  in  the  1st  of  Henry  the  8th,  ch.  8.,  to  pre- 
^t  Escheators  and  Commissioners  returning  inquisitions  or 
officei*  concerning  lands,  tenements,  and  hereditaments,  tinlesa 
iOQDd  bj  the  oaths  of  twelve  men,  was  made  expressly  to  operate 
>^  a  check  upon  those  officers  who  are  recited  in  the  preamble  to 
^ve  caused  untrue  offices  to  be  found,  and  to  have  returned  offices 
*hich  never  had  been  found,  and  to  have  altered  such  as  had  been 
^ruly  found. 

*  Offices  regardiog  chattels,  however,  are  mere  offices  of  instrnctioo, 

ject. 
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ject^  it  may  therefore  toHes  quoHes  rgect ;  as  in  cases 
where,  for  the  sake  of  justice,  it  orders  depositions 
taken  in  perpetuam  ret  tnemoriam  or  otherwise,  or 
documents  not  r^ularly  admissible,  to  be  read  and 
admitted  as  evidence  on  such  trials,  under  circum- 
stances  where,  by  the  ordinary  rules  of  evidence, 
they  would  not  be  received.  That  being  so,  it 
seems  reasonable  that  llie  sanctioned  immemorial 
course  of  practice  of  the  Court  in  this  respect  should 
be  regarded  as  at  least  equivalent  to  a  standing  rule 
to  that  effect ;  and  it  is  very  probable  that  on  such 
consideration  the  practice  was  at  first  founded. 


It  is  also  very  material  to  observe  the  nature  of 
the  affidavit  produced  on  such  occasions.  It  is  a  so- 
lemn deposition,of  a  very  special  and  particular  kind. 
The  materials  on  which  it  is  founded,  where  the 
object  of  it  is  a  debt  due  from  an  immediate  debtor 
of  the  Crown,  are  public  documents,  and  it  is  in  all 
such  cases  made  by  some  known  public  officer  em- 
ployed in  the  collection  of  the  revenue,  or  by  some 
official  person  connected  with  one  of  the  revenue 
boards,  or  belonging  to  the  office  oS  a  Crown  soli- 
citor; for  the  commission  issued  for  the  purpose  of 
finding  debts  is  a  proceeding  used  only  in  case  of 
debts  due  to  the  Crown  immediately  by  simple  con- 
tract, as  for  money  had  and  received,  or  othenvisei 
in  respect  of  the  public  revenue,  and  for  the  reco- 
very of  which,  when  thus  recorded,  a  Scire  Jams,  or 
immediate  extent,  might  be  issued.  Wheretheaffida- 
vit  of  the  debt  due  to  the  Crown  is  made,  as  it  may 
be,  by  the  Crown  debtor  himself,  if,  in  consequence 
of  the  insolvency  of  his  debtor,  he  thereby  becomes 
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the  less  able  to  pay  the  debt  due  from  himself  to 
the  Eiog,  he  swears  that  he  is  indebted  to  the  King 
io  a  certain  sum  of  money ;  and  he  must  state  in 
tbe  affidavit,  particularly,  how,  by  what  means,  and 
00  what  account,  that  debt  became  due.  He  then 
svears  that  his  debtor  is  indebted  to  him  in  a  certain 
sum  of  money  generally,  without  stating  the  naturd 
of  the  debt,  or  any  particulars  respecting  it.     He 
dien  alleges  the  insolvency  of  his  debtor,  and  some 
kt  indicative  of  it,  and  concludes  with  the  usual 
jw  tmnus  averment*     In  the  first  case,  the  Crown 
debtor  first  chaises  himself  on  oath  with  the  amount 
of  the  debt  due  to  the  King.    In  both  cases  the 
affidavit  must  state  fully  and  particularly^  in  the 
most  specific  and  authentic  manner  and  form,  the 
existence,  amount,  and  consideration  of  the  debt 
due  to  the  Crown.     An  inquisition  is  then  taken 
under  the  authority  of  a  commission ;  and  an  ex<< 
tent  is  issued  on  the  inquisition  taken  and  return^ 
ed  thereon,  and  upon  producing  all  three  before 
the  Chancellor  of  the  Exchequer,  or  the  Chief,  Of 
some  other  Baron,  the  fiat  for  an  extent  is  granted 
against  the  persons  found  by  the  inquisition  on  the 
return  of  the  commission  filed  of  record  to  be  ixl^ 
debted  to  the  Crown. 
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Bat  whatever  may  be  the  general  doctrine  on  tfai^ 
point,  as  affecting  inquisitions  taken  on  extents  itif 
general,  whether  in  chief  or  in  aid,  there  are  still, 
even  if  it  shoidd  be  considered  that  the  objection 
does  attach  in  cases  of  extents  in  aid,  other  strong 
groands,  for  excluding  it  in  cases  of  inquisitions 
founded  on  commissions  or  extents  to  find  debts, 
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which  are  not  touched  by  the  objection.   Between 
the  former  and  the  latter  there  are  very  essential 
distinctions  in  many  important  respects.    Those 
distinctions,  in  order  to  understand  these  observ- 
ations arising  on  the  law  of  the  Court  of  Exchequer, 
as  formerly  established  by  the  accustomed  usage 
though  now  shaken  and  indeed  altered  by  the  au- 
thority of  the  case  of  the  King  v.  Homblower,  it  will 
be  materially  necessary  to  shew,  in  support  of  the 
proposition,  that  if  the  objection  on  which  the  de- 
cision in  the  King  v.  Homblower  was  founded  be 
valid,  as  applied  to  inquisitions  taken  on  extents  in 
aid  issued  on  inquisitions  taken  under  commissions 
to  find  debts,  it  still  ought  not  to  prevail  against  the 
prior  inquisitions  founded  on  those  com  missions,  or 
on  extents  issued  merely  to  find  and  record  debts 
due  immediately  to  the  Crown  from  incompetent 
debtors,  and  from  insolvent  debtors  to  them.  What- 
ever weight  there  may  be  in  the  objection  to  the 
proof  before  the  jury  of  the  debt  due  from  the  debtor 
to  the  Crown's  debtor  being  made  merely  by  affida- 
vit in  the  case  of  an  adverse  extent  in  aid,  it  cannot 
be  on  any  principle  applied  to  the  first  proceeding 
in  use  by  the  course  of  the  Court  to  find  the  debt 
due  to  the  Crown ;  because  the  nature  of  the  pro- 
ceeding is  so  distinct  in  each  case  in  its  object  and 
result,  as  that  the  rules  which  regard  the  one  can- 
not apply,  on  the  reason  of  those  rules,  to  the  other. 


The  obvious  inherent  qualities  by  which  the  for- 
mer species  of  inquisition,  considered  both  with  re- 
gard to  its  nature  and  object,  is  distinguished  from 
the  latter,  are  sufficient  to  shew,  that  evidence 

which 
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whicb  might  be  legally  admissible  in  one  case,       1822. 
could  not  be  properly  received  in  the  other*     By    ombrta- 
tbeioquifiition  on  a  commission^  or  on  an  extent  to  "^"il^^f^^ 
Aid  debts,  it  is  never  required  to  find  or  seize  pro-    ^^j^^c. 
pertjr,  there  being  no  mandate  in  the  writ  directing 
that  to  be  done  by  the  Commissioners*   Such  inqui- 
sitioDs  are  essentially  and  constitutionally  preroga^ 
ivter parte  proceedings  between  the  Crown  and  its 
officers,  without  notice  to  or  communication  with  the 
party,  and  without  having  any  express  immediate 
object  consequent  on  the  finding  of  the  debt :  and 
as  cross  examination  or  adverse  proof  could  not  be 
admitted  for  any  purpose  of  such  an  inquisition, 
the  principle  of  utility  which  recommends  vivd  voce 
testimony  in  cases  where  juries  are  to  determine 
between  parties,  cannot  be  insisted  on  in  such  in- 
quiries.   That  inquisitions  on  ccmimissions  to  find 
debts  are  es  parte  proceedings,  is  clear  from  this, 
^at  notice  is  not  necessary  to  be  given,  and  con- 
sequently never  is  given,  to  the  party  whose  inte- 
rests the  measure  may  ultimately  seriously  affect 
Inquisitions  taken  on  adverse  extents  in  chief  or 
extents  in  aid,  under  which  property  found  is  to  be 
returned  and  seized,  on  the  contrary,  it  may  be  said, 
are  not  es  parte  measures  invariably  and  inherently, 
but  incidentally,  and  not  as  against  strangers  to  the 
proceeding;  for  although,  as  the  cases  and  the  prac- 
tice shew,  notice  is  never  in  fact  given  of  the  tak- 
ing of  such  inquisitions,  that  arises  from  the  distinc- 
tion which  subsists  in  that  respect  also  between  the 
two  proceedings.     The  reason  why  notice  is  never 
given  of  the  taking  of  an  inquisition  on  an  extent  in 
^d  is,  not  that  it  is  wholly  and  purely  an  es  parte 
£  2  proceeding. 
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proceeding,  and  therefore  not  necessary,  but  be^ 
cause  in  such  case  there  is  no  person  to  whom  no- 
tice could  be  particularly  addressed.  In  the  case  of 
the  King  v*  Bulley  and  Blommart  (e),  the  reason 
why  that  proceeding  is  in  fact  and  practice  carried 
on  ex  parte^  is  truly  stated.  The  Court  there  said, 
that  ^^  notice  in  this  case  (an  inquisition  on  an 
^<  extent  in  aid)  cannot  be  given,  because  every 
*•  body  may  be  concerned,  and  therefore  there  is 
*•  nobody  particularly  to  give  notice  to.**  That  ne- 
cessarily goes  to  admit,  that  if  there  were  any  one 
to  whom  notice  could  be  addressed,  it  ought  to  be 
given.  Consequently,  the  reason  why  notice  is  not 
given  in  such  a  case,  is  not  because  it  is  an  exfwrk 
proceeding,  but  because  it  is  impossible  to  know 
to  whom  notice  is  to  be  given.  The  reason  given  in 
the  case  in  Bunhwry  is  founded  upon  this — ^that  it 
cannot  be  anticipated  or  assumed,  that  on  an  ex- 
tent against  the  debtor  of  a  Crown  debtor,  the  pro- 
perty of  any  other  person  will  be  seized  ;  and  if  by 
accident  the  goods  of  another  should  unintentional- 
ly be  taken,  as  being  ostensibly  the  property  of  the 
party  against  whom  the  process  has  been  issued,  in 
such  case  it  cannot  be  known  beforehand  who  may 
be  the  true  owner,,  if  indeed  any  one  has  or  may 
urge  a  claim.  By  the  notice  alluded  to  in  that  case, 
therefore,  must  be  meant  the  notice  which  should 
protect  the  property  of  a  stranger  from  the  process 
against  the  Crown  debtor,  and  not  that  of  the  Crown 
debtor  himself;  for  it  would  be  absurd  to  require 
that  a  party  should  give  such  a  notice  to  another  as 
would  necessarily  imply  that  he  was  knowingly  about 
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to  commit  a  tort  or  a  trespass.  In  the  case  cited, 
too,  it  might  be  suggested,  that  the  issuing  and 
execQtion  of  the  extent  in  aid,  and  the  inquisition 
m  which  it  is  founded  as  being  matter  of  record, 
woold  perhaps  be  considered  notice  to  all  the  world. 
Now  neither  of  those  reasons  exist  for  not  giving  no- 
tice of  inquisitions  to  be  taken  on  commissions  to 
fiod  the  King's  debts.  In  such  cases  the  commission 
is  not,  like  the  extent,  matter  of  notoriety  and  publi- 
city, nor  founded  on  a  previous  record,  and  there- 
fore cannot  be  notice  to  any  one.  In  the  inquisition 
directed  to  be  taken  by  such  writs,  too,  there  is  a 
particular  person,  and  a  particular  purpose,  desig- 
nated by  the  mandate,  to  whom,  and  of  which,  if  no- 
tice were  necessary,  or  if  the  party  were,  on  any 
principle,  legally  entitled  to  be  apprized  of  the  pro- 
ceeding, it  might  and  ought  to  be  given* 
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In  practice,  therefore,  it  may  be  considered  as 
indisputable,  that  ibe^rst  proceeding  is  wholly  es 
parted  and  that  no  notice  is  necessary. 

It  is  equally  clear,  on  the  other  hand,  that  extents 
founded  on  inquisitions  are  not  in  their  nature  en- 
tirely ea:  parte  proceedings ;  but  that  strangers,  if 
they  come  by  any  accidental  means  to  a  knowledge 
of  the  proceeding,  may  come  in  and  establish  before 
the  jury  a  claim  of  property. 


Another  consideration  is,  that  the  persons  to 
whom  the  taking  of  the  inquisition  is  committed 
in  such  cases,  differ  altogether  from  each  other  in 
respect  of  the  nature  of  their  appointment  and  au- 
thority 
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thority — ^their  power  and  the  matters  with  which 
they  are  charged. 

The  commissioners  appointed  by  the  commis- 
sion or  extents  to  find  debts  are  to  be  considered 
as  in  loco  CuruB^  and  as  representing  the  Court  of 
Exchequer,  clothed  with  a  judicial  character  in  the 
execution  of  the  writ  by  pursuing  the  inquiry  as  to 
the  Crown  debt  under  that  special  authority,  with- 
out any  ulterior  object  expressed  or  consequent 
duty  to  perform :  nor  are  they  armed  with  any  hos- 
tile or  adverse  power  by  the  commission,  to  seize 
any  property  found  in  the  result  of  the  inquiry 
on  the  return  of  the  commission.  The  Sheriff,  on 
the  other  hand,  proceeds,  in  the  execution  oi  the 
process  of  extent,  to  take  the  inquisition  thereon  tvr- 
iuie  officii^  as  a  ministerial  officer.  It  is  his  duty  also 
to  execute  the  extent  adversely,  by  a  seizure  of  the 
goods  and  property,  which  those  by  whom  the  in- 
quiry  is  to  be  prosecuted  shall  find  to  belong  to  the 
person  against  whom  the  process  is  awarded ;  for 
he  is  commanded  to  take  and  seize  into  the  King's 
hands  whatever  debts,  &c.  shall  be  found  to  be 
due  to  the  party,  a  subject,  from  other  subjects. 

The  commission  itself  is  issued  as  of  course  by 
the  clerk  in  court  for  the  Crown  in  the  Exchequer 
Office,  and  the  inquisition  taken  thereon  is  usually 
and  for  the  most  part  taken  in  MiddkseXj  by  virtue 
of  the  prerogative  privilege,  in  whatever  part  of  the 
kingdom  the  debt  to  be  inquired  of  may  have  arisen 
and  accrued  duej  whereas  the  inquisition  on  an  ftr- 
tent  is  taken  in  the  county  into  which  the  process 
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is  sent  addressed  to  the  Sheriff  for  execution,  and 
it  is  executed  there  before  the  Sheriff  of  such  county 
sod  a  jury  of  his  bailiwick.  The  obvious  inconve- 
ofeDce  and  expense,  therefore,  of  producing  before 
a  Middksejp  jury,  a  collector  of  excise,  and  bankers 
to  whom  they  may  have  paid  the  King's  money,  from 
the  &rthest  part  of  the  kingdom,  which  would  ma- 
terially obstruct  and  embarrass  the  proof  of  the 
debt  due  to  the  Crown,  is  a  strong  reason  for  per- 
mitting  the  practice  to  prevail  in  one  case,  whereas 
no  such  reason  exists  in  the  other,  for  supplying 
the  oral  testimony  of  witnesses  who  are  most  pro- 
bably already  on  the  spot,  by  an  affidavit  or  written 
deposition,  however  solemn  and  authentic.  The  two 
inquisitions, moreover,are  taken  dwerso  intuitu.  The 
object  of  an  inquisition  on  a  commission,  or  an  ex- 
tent to  find  debts,  is  to  put  the  Crown  debt  in  pais 
upon  record,  and  that  only :  that  is  not  the  object  o£ 
an  inquisition  on  an  extent  issued  on  the  return  of 
the  first  inquisition,  although  it  is  necessarily  the 
effect  of  it  as  to  the  debt  due  to  the  Crown  debtor, 
for  the  Crown  does  not  proceed  against  the  debtor 
of  its  immediate  debtor  as  a  debtor  to  the  Crown  of 
record,  but  in  virtue  of  its  right  to  seize  the  debts 
due  to  its  recorded  debtor  as  part  of  his  available 
property*. 
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Considering,  therefore,  the  nature  and  object  of 
proceedings  under  extents  not  founded  on  judg- 
ments, which  are  merely  to  be  regarded  as  mesne 
process  to  bring  an  insolvent,  or  person  in  decayed 

*  Gilb.  Treat,  on  Court  of  Exchequer,  p.  178. 

circumstances. 
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circumstances,  into  Court  to  answer  the  Crowned 
demand,  with  the  King's  hands  upon  his  insuffi^ 
cient  property  to  secure  the  King's  debt,  subject, 
however,  to  all  his  own  rights  as  against  the  Crown 
in  respect  of  it,  and  the  claims  of  all  other  persons 
thereon — considering  also  the  nature  and  objects  of 
the  jurisdiction  of  the  Court  of  Exchequer,  its  great 
powers  and  authority,  its  prerogative  promptitude 
in  exercising  that  jurisdiction,  tempered  by  the 
equitable  discretion  with  which,  in  consideration  of 
its  extraoi'dinary  power,  it  is  invested  by  statute, 
and  the  subjection  and  controul  within  which,  in 
every  stage  of  these  Crown  proceedings,  it  holds 
them,  and  restrains  their  injurious  operation — ^there 
appears  to  haVe  been,  in  regard  of  such  matters  at 
least,  sufficient  authority  in  the  Court  to  have  sanc- 
tioned the  old  practice  of  taking  inquisitions,  and 
to  have  made  the  usage  in  that  respect  the  law  of 
the  Exchequer.  For  the  same  reasons,  on  the  other 
hand,  the  Court  may  perhaps  have  equal  authority 
to  abolish  the  practice,  if  found  to  be  hurtful  or  in- 
convenient to  the  Crown  or  the  subject.  All  that 
appears  to  have  been  wanted,  for  either  its  entire 
abolition  or  permanent  establishment,  is  the  publi- 
city and  solemnity  of  a  promulgated  Rule  of  Court« 


Smith 


Trinity  term,  S  ceo.  iv.  SI 


1823. 
Smith  v.  Briscoe.  i-«^-v^^^ 

Monday, 
tOthJune. 

On  shewing  cause  against  this  rule^  for  setting  it  is  now  a 
aside  an  award,  the  Court  observed  that  the  rule  coart  that,  in 
did  not  state  the  grounds  on  which  it  had  been  ob-  shew  amse^ 
taioed,  and,  referring  to  the  Master,  he  informed  IhoaMlLotbe 
them  that  it  was  not  the  course  of  this  Court  to  lloTt^^mL 

J  -  c.^  on  which  they 

"^^*  are  applied  for 

and  obtained « 
shall  be  stated 

Mr.  Baron  Garrow  thereupon  suggested  to  the  ^*'®*"- 
rest  of  the  Court  the  propriety  of  making  it  a  rule, 
that,  in  future,  that  should  be  required  to  be  done 
in  all  cases,  as  a  more  convenient  course,  and  ac- 
cording with  the  practice  of  the  Court  of  King's 
Bench,  founded  on  reason  and  good  sense. 

The  Court,  upon  that  suggestion,  adopted  the 
measure,  and  declared  that  it  should  henceforth  be 
considered  to  be  the  rule  of  this  Court. 
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Ludlow  v.  Gratall. 


A  remainder-  MARTIN  and  WUbraham  shewed  cause,  upon  the 
Mid  property  merits,  against  the  common  order  nisi  for  dissolv- 
by^rhom  inoT'  ing  the  injunction  which  had  been  obtained  in 
^ncedVpty  this  casc,  restraining  the  Defendant  from  further 
preMiogm^  proceeding  in  the  action  of  ejectment  which  had 
thTi'emaS  bccu  brought  by  him  against  the  Plaintiff,  or  bring- 
pmwTuiiT"  iog  any  other  action  against  the  Haintiff,  for  the 
a  Hgh/to  sell*  rccovery  of  possession  of  the  premises  in  the  bill 

^Ith  the  con-      tn^nf  innprl 

currenceofthc  mentionca. 

tenant  for  life 
A>r  that  pnr- 


I  pa 
ivne 


The  substance  of  the  Plaintiff's  equity,  as  stated 


and  the  pnr- 
chaser  taket 


pose;  where- 
upon a  draft  of 
conveyance  is    {^  tljg  bill,  WaS  this  I— 
prepared,  to  ' 

which  the  te- 
nants for  life 

and  remain-         Tkomas  Baker  by  his  will  devised  the  premises, 

der-men  are  "^  * 

madeparties,   upon  trust,  to  permit  his  wife  to  take  the  profits 
during  her  life^  and  after  her  decease  to  permit  his 

possession : 

gives  such  an   sistcr,  Ann  Gray  all,  the  wife  of  the  Defendant,  to 

equitable  title 

to  the  par.  take  the  rents,  issues  and  profits  during  her  life ; 
ing  cleared  the  and  after  her  decease  he  devised  the  premises 
charge  to  equally  between  his  three  cousins,  James  Baker, 
nant  for  life'  WHUam  Baker ^  and  Henry  Baker^  and  their  re- 
to'estabush^  spcctive  hclrs  as  tenants  in  common.  Ann  Baker ^ 
property  *  who  aftcrwards  married  Daniel  Baker ^  entered  into 
^iirpr^^^^^  the  possession  and  receipt  of  the  rents  and  profits. 
tSantfoVu^^  The  bill  then  stated  thatin  1815,  the  wall  and  bank 
[^"by  ;?^^f.^-  which  formed  the  boundary  of  the  lands  devised, 
llJi^LsUn^^S!!"  adjoining  to  and  on  the  side  of  the  river  Secern, 

til  the  cause  kn/l 

shall  be  finaUy  "**"> 

determined  on 

the  hearing,  whatever  case  may  be  made  by  the  answer  on  merits  stated  on  the  part  of  the 
defendant  ineqoity. 
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had,  from  long  neglect,  been  blown  up^  broken  ]^ii^ 
dowD,  and  washed  away ;  and  that  at  a  Court  of 
Seirers  a  presentment  was  made  by  the  Jury  to 
tlut  effect ;  and  they  also  found  that  Daniel  Baker^ 
by  reason  of  his  tenure  oughts  at  his  costs  and 
chaiges^  to  repair  the  wall  and  bank.  By  various 
presentments  it  had  been  found  that  the  costs  and 
diaiges  of  the  necessary  repairs  amounted  to 
2^43Ly  and  under  them  the  property  was  assessed 
at  that  sum  ;  which  exceeded  the  value  of  the  es« 
tates  for  life  of  Ann  Baker.  Baker  and  GrayaU 
therefore  declined  to  pay  such  sums,  and  it  was 
thereupon  agreed  between  Baker  and  GrayaU^  and 
their  wives,  and  the  Bakers  (the  remainder-men), 
that  the  possession  of  the  premises  should  be  deli* 
?ered  to  them  (the  Bakers)^  upon  their  indemnify- 
ing the  other  parties  against  all  fines,  costs,  charges 
and  expenses  incident  upon  the  presentments.  An 
agreement  was  afterwards  signed  by  Thomas  Stokes j 
the  then  solicitor  acting  for  GrayaU  and  his  wife, 
for  the  purpose  of  expressing  their  concurrence  in 
that  arrangement ;  and  it  was  thereby  agreed  that 
Baker  should  give  up  the  estate  comprising,  &c., 
being  indemnified,  &c.  It  was  then  stated  by  the 
bill,  that  on  the  15th  of  March  1817,  the  Bakers, 
for  the  purpose  of  discharging  some  part  of  the  ea> 
penses  which  had  been  incurred  in  the  building  or 
repairing  the  wall  and  bank,  agreed  with  James 
Qrwthomj  the  mason,  to  whom  the  sum  of  1,300/. 
had  become  due  on  account  of  a  part  of  the  build- 
ing and  repairs  done  by  him,  for  the  sale  of  the 
messuage  and  lands  thereinafter  mentioned  (a  part 
<^the  devised  property)  to  him  for  the  sum  of 

1,200/., 
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1822.       1,200/.,  part  of  said  sum  of  l,SOO/.    That  agree' 
ment  was  reduced  into  writing,  and  signed  by  the 
Bakers^  Cawthomy  and  Grayall  and  his  wife.  After- 
wards further  expenses  to  a  very  large  amount  hav- 
ing been  incurred,  it  was  stated  to  have  become  ne- 
cessary that  the  remainder  of  the  premises  should 
be  sold,  and  that  the  Bakers  having  authority  for 
the  sale,  contracted  by  an  agreement,  dated  6th 
September  1817,  for  themselves  and  GrdyallBXidi  his 
wife,  who  were  said  to  have  abandoned  their  inte- 
rest in  the  premises  as  subject  to  the  said  charges 
so  exceeding  the  value,  &c.  as  well  for  the  sale  to 
the  Plaintiff  of  such  of  the  premises  as  were  not  in- 
chided  in  the  agreement  with  Cawthorrty  as  for  the 
sale  of  their  right,  title,  and  interest  in  reversion, 
expectant  upon  the  deaths  of  Arm  Baker,  and  Arm 
GraifdUy  in  certain  other  hereditaments  devised  by 
the  said  will,  in  consideration  of  4,000/.  to  be  paid 
by  the  Plaintiff  to  the  Bakers^  and  of  the  sums  of 
1,690/.  and  850/.  to  be  also  paid  by  him  in  dis- 
charge of  certain  mortgages.     Such  agreement  be- 
tween the  Plaintiff  and  the  Bakers  was  reduced 
into  writing  and  signed  by  them  respectively ;  and 
Grayall  and  his  wife  were  also  named  therein  as 
parties  thereto :  and  it  was  thereby  in  considera- 
tion of  the  sum  of  5^.  paid  to  Grayall  and  his  wife, 
and  of  1,000/.  paid  by  Plaintiff  to  the  Baker s,  on  the 
part  of  Grayall  and  his  wife,  and  the  Bakers,  agreed 
to  sell  to  the  Plaintiff,  his  appointees,  heirs  and 
assigns,  and  at  their  expense  to  make  out  a  good 
title  to  the  premises,  in  all  which,  with  the  pre- 
mises contracted  to  be  sold  to  Ca^thom,  Arm  Ba- 
ker and  Ann  Grayall  were  therein  mentioned  to 

have 
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ba^e  agreed,  for  certain  valuable  considerations,  to       if^ 
relioquish  their  several  estates  for  life  to  the  Bakers^ 
aodyfor  the  considerations  aforesaid,  the  Bakers 
agreed  to  sell  to  Plaintiff  all  their  right,  &c.  in  re- 
version therein  on  the  death  of  the  survivor  of  Ann 
Baker  and  Arm  Grayall.     It  was  then  stated,  that 
tbe  Haiotifi*  having  paid  160/.  in  part  of  the  said 
purchase-money  of  1,060/.,  agreed  to  pay  the  re- 
maining 90OL  upon  having  a  conveyance  made  to 
him  on  the  21st  oi December  then  next;  that  in  pur- 
soance  of  the  several  agreements  the  Plaintiff  caused 
tbe  draft  of  an  indenture  of  release  to  be  prepared, 
whereby  in  consideration  of  the  sums  of  160/.  and 
900J1  therein  mentioned  to  be  paid  by  Plaintiff  to 
Qmthomy  and  of  a  release  therein  contained  of 
Grtttfott  and  his  wife,  and  the  Bakers^  for  the  debt 
of  1,200/.  mentioned  in  the  agreement  of  the  15th 
of  March  1817>  by  Cawlhom ;  and  of  4,000/.  men- 
tioned to  be  paid  by  the  Plaintiff  to  the  Bakers^  and 
by  their  direction,  and  of  the  sums  of  1,690/^  and 
850/.  to  be  further  paid  according  to  the  covenants 
on  the  part  of  Plaintiff,  and  of  the  sea  wall  having 
been  repaired,  and  the  presentments  taken  off  at  the 
costs  of  BakerSj  they.  Baker  and  his  wife,  Grayall 
and  his  wife,  and  the  Bakers^  and  Cawthom,  with 
other  necessary  parties  were  expressed  to  release 
aod  convey  the  premises  devised  by  the  will  of  7%o- 
nas Baker jand  comprised  in  the  several  agreements 
to  Wiliiam  Terry ^  his  heirs^  and  assigns,  to  the 
use  of  Plaintiff,  his  appointees,  heirs,  and  assigns. 
In  the  draft  of  the  release  was  inserted  a  covenant 
from  Daniel  Baker  for  himself  and  Ann  his  wife, 
and  by  Grayall  and  his  wife,  to  levy  fines  for  the 

further 


62  CASES  IN  THE  EXCHEftCmR, 


further  assurance  of  the  premises.  That  draft  was 
TuDLow"  submitted  to  the  solicitors  of  the  respective  parties, 
Gratail.  &iid  amongst  others,  to  George  Strickland^  who 
had  succeeded  Stokes^  and  then  acted  as  the  so- 
licitor for  GrayaU  and  his  wife,  and  was  also  the 
solicitor  for  Daniel  Baker  and  his  wife;  and  he 
perused  and  approved  of  it,  and  wrote  thereon  and 
signed  his  approval.  Strickland  afterwards  wrote 
a  letter  on  the  subject  of  the  conveyance  from  the 
parties  for  whom  he  was  concerned,  in  Atigust  1818, 
wherein  he  stated  that  if  Gr^atf  and  his  wife  were 
liable  to  any  expenses  of  repairs  of  the  wall,  under 
the  contract  with  Caxvthom,  they  would  expect  that 
liability  to  be  removed  by  the  Bakers.  The  con- 
veyance was  afterwards  executed  by  Daniel  Baker^ 
ihe  Bakers^  Cawtharn^  and  all  the  other  parties  there- 
to, except  Ann  Baker^  and  GrayaU  and  his  wife. 
The  Plaintiff  paid  the  sums  of  money  to  be  paid  by 
him  upon  the  execution,  a  large  proportion  of  which 
was  applied  to  the  payment  of  the  expenses  of  build- 
ing and  repairing  the  sea  wall  and  bank.  The  pl^un- 
tiff  was  thereupon  let  into  the  possession  and  re- 
ceipt of  the  rents  and  profits,  and  had  ever  since  con- 
tinued in  such  possession;  Ann  Baker  died  in  Jtdi/ 
1817.  Under  these  circumstances  the  bill  charged, 
that  although  the  said  conveyance  was  not  executed, 
nor  any  fine  sur  concesserunt  levied  pursuant  to  the 
covenant  therein  contained,  by  Ann  Baker  or  Gray' 
a// and  his  wife,  yet  under  the  said  agreements,  and 
by  the  payment  of  the  expenses  of  the  building  and 
repairing  the  wall  and  bank,  the  Bakers  and  Gitr- 
thorn  had  become  entitled  to  the  beneficial  interest 
of  Ann  Baker  ^  and  Ann  Gray  ally  or  William  Gray* 

dl 
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(iflinher  right,  in  the  premises  conveyed  to,  or  for    ^  ^®^ 
theuscof  the  Plaintiff;  and  that  the  Plaintiff,  after 
such  cuaveyance,  became  entitled  in  like  manner 
HieretOj  and  had  thitherto  holden  the  possession 
of  the  premises  accordingly. 

Itwas  tbereupoD  prayed  that  the  Defendant  might 
set  forth  a  list  or  schedule  of  all  such  letters,  ac- 
coQOts,  statements,  bills  of  costs,  receipts,  papers, 
and  writings  being  in  his  possession,  or  that  of 
Strickkmd  his  solicitor,  and  might  produce  &c. 
for  the  usual  purposes:  that  it  might  be  declared 
that  the  Bakers  became  entitled  to  the  possession 
of  the  premises,  as  well  against  Daniel  Baker  and 
^  his  wife,  as  against  the  Defendant,  in  consider- 
ation &c. : — ^that  the  Plaintiff  as  claiming  and 
being  entitled  to  the  said  hereditaments,  through 
them  might  be  declared  to  be  in  like  manner  en- 
titled to  the  possession  thereof,  as  against  the  De- 
fendant; and  that  the  Defendant  might  be  re- 
strained from  proceeding  in  the  action  of  eject- 
inent,  and  from  commencing  any  other  action,  or 
taking  any  other  proceedings  at  law  for  recovering 
the  possession,  or  for  disturbing  the  Plaintiff  in 
the  possession : — that  the  agreements  of  the  iSth 
of  %  1816,  and  the  11th  of  March  1817,  and 
the  6th  day  of  September  1817,  might  be  decreed 
to  be  specifically  performed  and  carried  into  exe- 
cution by  the  Defendant : — ^that  the  Defendant 
n^ight  be  decreed  to  execute,  and  to  procure  the 
^id  Ann  Grayall  to  execute  the  conveyance,  the 
draft  of  whicb  had  been  approved,  as  mentioned  in 
the  bill ;  and  to  levy  a  fine  &c.,  according  to  the 

covenant 


64  CASES  IN  THE  EXCHEQUER, 

18^  covenant  therein  contained,  on  their  part,  or  that 
it  may  be  referred  to  the  said  Master  to  settle  and 
approve  of  a  proper  conveyance  from  the  said  De- 
fendants to  Plaintiff. 

TheDefendant  in  his  answer  denied  that  heand  his 
were  unwilling,  or  declined  to  pay  their  proportion 
of  the  several  sums  assessed,  but  admitted  that  they 
were  unwilling  to  pay  the  whole  amount  of  the  as- 
sessments, being  liable  only  to  keep  down,  during 
the  life  o^  Ann  Grayall^  the  interest  of  such  princi- 
pal  sum  of  money  as  might  have  been  pr^^rly  ex- 
pended in  effecting  the  repairs  of  the  sea  wall.  He 
denied  that  it  was  ever  agreed  that  the  possession 
of  the  premises  should  be  delivered  to  the  Bakert 
upon  their  indemnifying  the  tenants  for  life  figainst 
all  expenses  incident  upon  the  presentments,  or  that 
the  written  agreement  in  the  bill  mentioned,  be- 
tween the  Bakers  (if  in  fitct  any  such  agreement 
existed),  was  signed  by  Stokes  under  any  autbori^ 
from  the  Defendant  and  his  wife,  or  by  their  con- 
currence  or  consent ;  or  that  Slakes  had  any  power 
or  authority  from  them  to  sign  any  such  agree^ 
ment,  or  that  lie  was  at  the  time  their  solicitor,  save 
only  that  he  was  employed  by  them  and  by  the  Ba^ 
kers  ]o\nAyy  to  exhibit  a  bill  against  Daniel  Baker 
and  others :  and  alleged  that  he  was  not  generally 
employed  by  them  as  their  attorney,  and  had  nei- 
ther any  general  or  special  authority  to  sign  on  their 
behalf  any  agreement.  It  was  also  submitted,  that 
the  agreement  mentioned  in  the  bill  was  not  a  validi 
legal,  or  binding  contract  as  against  the  Defendants, 
as  Ann  GrayaU  was  at  the  time  a  married  womaiiy 

and 
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Itidthat,  not  being  such  a  contract  as  is  required  by       l82d. 
the  statute  of  frauds,  it  could  not  be  enforced  in     ludlow 
Equity.  The  Defendant  denied  that  it  became  ne-     nnxyku, 
cemry  for  defraying  the  assessments,  that  the  re* 
dudnderof  the  pi-emi^es  devised  shtfuld  be  sold  i  or 
that  the  Bakers^  or  any  of  them  had  authority 
either  uiyJer  the  alleged  agreetneiit  of  the  s6th  of 
Ji^,  1816,  or  in  respect  of  the  purpose  for  Which 
the  sale  was  inade,  or  otherwise  to  enter  into  such 
contract  6n  behalf  of  the  Defendant :  and  that  he 
bad  abandoned  his  interest  in  the  premises,  or  had 
ever  signed  any  such  agreeihent.     tt  was  also  de- 
nied that  Strickland  had  Succeeded  Stokes  as  the 
Defendant's  solicitor,  except  for  certain  purposes 
mentioned  in  the  answer,  in  proof  of  which  he  refer- 
red to  Stokes's  bill  of  costs  delivered  to  him :  and  he 
all^d  that  Strickland  bad  no  general  power  or  au- 
thority to  act  for  him,  and  that  he  had  no  special 
authority  to  act  in  respect  of  the  sale  of  the  De- 
fendant's interest  in  the  said  estate — that  IStrick- 
Imd  was  the  attorney  of  Daniel  Baker  and  his  wife  ^ 
and  that  if  he  did  in  fact  write  or  signify  his  ap- 
proval df  the  dtafl,  he  did  so  under  some  mistake 
or  misapprehension,  as  the  Defendant  never  gave 
him  any  authority  to  do  so. 

Roupell^  in  support  of  the  order  for  dissolving 
the  injunction,  submitted  that  in  this  case  there 
^ws  no  privity  between  the  Plaintiff  and  Defefid- 
ant,  and  that  whatever  contract  the  Plaimtiff  might 
have  entered  into  with  other  persons^  as  to  the  other 
tenant  for  life  or  those  in  remainder,  there  wad 
nothing  to  bind  Gra^aU}  and  he  ought  ndt  to  bd 

F  kept 
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1822.  ^  kept  out  of  possession  of  his  estate,  because  money 
which  he  might  or  might  not  be  liable  to  pay,  had 
been  paid  by  another  person  without  his  consent. 

Richards,  Chief -Baron,  relieving  the  counsel 
for  the  Plaintiff — The  great  difficulty  is,  that  it  is 
not  denied  that  a  considerable  sum  of  money  due 
in  respect  of  this  property  from  persons  who  were 
liable  to  pay  it  ralione  tenurce  was,  in  fact,  paid  by 
the  Plaintiff,  in  consideration  of  having  the  estate ; 
and  it  is  clear,  that  any  one  placing  himself  in  the 
situation  of  a  party  entitled  to  the  property,  and 
liable  to  be  first  called  on  to  pay  off  a  burthen  on 
it,  by  discharging  it  must  also  be  considered  in 
equity  as  in  his  situation,  also,  in  respect  of  the 
title  to  hold  it.     Without  therefore  saying,  whe- 
ther the  agreement  relied  on  can  be  made  out 
or  not,  or  what  may  be  the  effect  of  it,  that  is 
quite  sufficient  ground  for  us  to  interfere  at  pre- 
sent, to  prevent  the  possession  being  changed.  The 
Plaintiff,  supposing  him  to  be  a  perfect  stranger, 
has  paid  a  large  sum  of  money,  to  the  payment  of 
which  the  defendant  was  liable,  and  on  that  con- 
sideration he  claims  a  right  to  keep  possession  of 
the  property.    The  Defendant  certainly  had  a  right 
to  bring  the  ejectment ;  but  the  Plaintiff  had  an 
equal  right  to  file  this  bill.     It  prays  a  speci6c 
performance  of  an  alleged  agreement.     Whether 
tliere  was  any  such  or  not,  or  whether  it  were 
valid,  is  a  question  for  another  stage  of  this  pro- 
ceeding.    Enough  appears  for  the  present  on  the 
bill  and  answer,  to  authorize  us  to  prevent  as  yet 
at  least  any  change  of  possession.     The  principal 

grounil 
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gnmnd  on  which  I  proceed  is,  that  it  is  clear  that  ^  1823. 
ao  exbting  charge  on  the  property  has  been  dis- 
cbrged  by  the  Plaintiff,  and  that  the  Defendant  has 
had  the  benefit  of  that  discharge*  The  Plaintiff 
ius  therefore  an  undoubted  lien  at  least,  and,  from 
the  result  of  his  dealing  with  the  Bakers^  is  in  a 
situation  to  be  entitled  to  be  considered  under  all 
the  circumstances  as  a  mortgagee  as  against  the 
Defendant. 

The  question,  whether  the  Defendant  is  only,  as 
he  says,  liable  to  keep  down  the  interest,  must  be 
discussed  in  a  more  formal  manner;  but  in  the 
mean  time,  we  can  not  suffer  him  to  turn  the  Plain* 
tiff  out  of  possession,  by  the  effect  of  the  proceed- 
iDgs  at  law,  merely  because  his  title  is  only  an  equit- 
able one,  when  it  is  not  denied  that  he  or  the  Ba* 
kerSf  through  his  means,  have  cleared  the  Defend- 
ant's estate  from  the  charges  to  which  it  was  un« 
doubtedly  subject. 

Graham,  Baron.  It  is  clear,  that  some  agree* 
ment  must  necessarily  have  taken  place  between 
Grayall  and  the  Bakers^  in  consequence  of  the 
enormous  and  pressing  incumbrances  upon  the  pro- 
perty; and  the  agreement  with  Cawthorn  shews 
that  Grayall  felt  himself  unequal  to  the  burthen  of 
the  charge,  and  incapable  alone  of  meeting  the 
heavy  demands  made  on  him  in  respect  of  it.  If  so, 
it  would  be  un&ir  to  deprive  the  person,  by  whom 
the  money  has  been  advanced  to  meet  the  exigen-' 
cies  of  the  occasion,  of  the  possession  of  the  pro- 
perty, on  the  faith  of  which  he  paid  off  the  charge. 

F  2  Whatever 
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Whatever  questions  there  may  be  respecting  th* 
rights  of  the  parties,  they  will  still  remain  to  be 
formally  investigated,  when  the  Defendant  may 
establish  his  case  by  evidence.  For  the  present,  I 
have  no  hesitation  in  saying  the  injunction  must 
be  continued. 


^    Wood  and  Garrow,  Barons,  expressed  them- 
selvea  of  the  same  opinion. 

Order  discharged  :  Injunction  continued. 

It  was  suggested,  that  the  Defendant  might  still 
be  permitted  to  enter  up  his  jtidgment,  to  which 
the  Court  assented. 


lUh  June. 


In  the  matter  op  W.  I.  Clemen*.* 


ti^o  5f  whS"  P^^  r^  ^^w  moved,  in  pursuance  of  notice  to  the 
triS^wm^of  Attorney  and  Solicitor  General  and  the  Solicitor 
severdpriMn.  of  the  Treasury,  for  a  rule  to  shew  cause  **  why 
off  ^^'^^tT     "  William  Innell  Clement  should  not  be  discharged 

Coort  of  i^ene- 

ral  Gaol-delivery,  after  an  order  had  been  promnl|^ted  hy  the  Coort  prohibiting  snch  pab- 
lication  until  all  Uie  trials  should  be  concluded,  is  a  contempt  of  Court,  and  punishable 
by  Imprisonment  or  fine :  and  if  the  offending  party  being  summoned  to  attend  theConrI 
to  answer  for  the  contempt,  by  order  issued  for  tliat  purpose,  should  not  appear,  the  Court 
has  power  to  impose  a  fine  on  him  in  lik  absence. 

Service  of  such  an  order,  by  leaving  it  with  the  servant  of  ffae  party,  (who  was  printer, 
pubtisher,  and  sole  proprietor  of  a  newspaper),  at  the  newspaper  office,  is  good  service. 

The  Court  of  general  Oaol-deliTery  has  jurisdiction  to  make  such  orders :  and  the  Court 
of  Exchequer  refused  to  grant  a  rule  Nisi  for  the  discharge  of  a  party  fVom  «uch  a  fine,  on 
an  application  made  to  them  for  that  purpose,  after  it  had  been  estreated  into  the  Ex- 
chequer, on  the  ground  of  the  illegality  of  the  proceeding ;  holding  that  the  fine  might 
legally  be  imposed,  and  that  the  present  was  a  fit  case  for  the  imposition  of  such  a  fine. 

*  See  the  case  of  the  King  v.  Clement,  4  Barnew.  nnd  Aid.  218. 

**  from 
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^  from  a  certain  fine  of  SOOL^  (imposed  by  the       ^S^- 
"Court  for  the  delivery  of  the  King's  gaol  of  in  the  matter 
'*  Newgate,  holden  for  the  county  of  Middlesex,     clbmbrt. 
*by  adjournment,    at   Justice-Hall   in  the  Old 
**  Bailey y  in  the  suburbs  of  the  city  of  London, 
^  on  the  28th  of  April,  1820,  upon  the  applicant, 
^'  as  the  printer,  publisher,  and  proprietor,  of  the 
^Observer  newspaper,  for  unlawfully  and  con- 
^*  temptuously  printing  and  publishing,  in  the  said 
"  newspaper,  the  trials  of  Arthur  Thisllewood  and 
'^  James  JngSj  for  high  treason,  pending  the  pro- 
"  ceedings  against  John  Thomas  Brunt  and  others, 
'^  who  were  included  in  the  same  indictment  with 
"  the  said  Arthur  Thistlewood  and  James  Ings^  for 
"  the  same  high  treason,  contrary  to  the  order*  of 
*<  the  said  Court  of  delivery  of  the  King's  gaol 

"of 

•  The  8CTeral  orders  were,  as  follows : — 

[order  of  VROIIIBITION.] 

HiDDLBsEX. — At  the  delivery  of  the  King's  gaol  of  Newgate 
holdeo  for  the  county  of  Middlesex  (by  adyoumment)  at  Jus- 
tice-Hall in  the  Old  Bailey,  in  the  Suburbs  of  the  city  of  lon- 
doM,  on  Monday  the  I7th  day  of  April  1820;— 

It  is  ordered  that  no  publication  shall  be  made  of  the  pro- 
ceedings of  this  Court,  on  this  or  any  other  day^  until  the 
whole  of  the  trials  of  the  prisoner  Arthur  Thistlewood  and 
the  other  prisoners  included  with  him  in  an  indictment 
against  them,  in  this  Court,  for  high  treason^  shall  be 
brought  to  a  conclusion. 

By  the  Court. 
[order  imposing  riNE.] 

>liDDLBssx. — At  the  ddiTery  of  the  King's  gaol  of  Newgate, 
holden  for  the  county  of  Middlesex  (by  adjournment)  at  Jus- 
tice- 
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1822.       *«  of  Newgate,  which  fine  had  been  estreated  unto 

In  the  matter  "  His  Majesty's  Exchequer,)  and  all  orders  relating 

CwMWT,    "  thereto" — on  either  or  both  of  the  two  following 

grounds : — 

tice-Hatl,  in  the  Old  Bailey,  in  the  suburbs  of  the  city  of  Lon- 
don, on  Friday  the  28th  day  of  April  1820;— 

On  reading  the  order  of  this  Court,  made  the  17th  day  of 
this  instant  April,  and  a  certain  order  of  this  Court,  made 
on  the  25th  day  of  this  instant,  whereby,  on  the  motion  of 
Mr.  Attorney  General,  and  on  reading  the  affidavit  of 
George  Hplditch  and  Elijah  Litehfield,  and  certain  ex- 
hibits thereunto  annexed,  it  was  ordered*  that  WiUiam 
Innel  Clement,  the  printer^  publisher,  and  proprietor  of  a 
certain  newspaper  called  the  Observer,  do  attend  this  Court 
on  Friday  next,  the  28th  instant,  at  the  hour  of  nine  in  the 
morning  precisely,  to  answer  for  unlawfully  and  contemp- 
tuously printing  and  publishing,  in  the  said  newspaper, 
the  trials  of  Arthur  Thiatlewood  and  James  Ings,  for  high 
treason,  pending  the  proceedings  against  John  Thomas 
Brunt  and  others,  who  were  included  in  the  same  indict- 
ment with  the  said  Arthur  Thistlewood  and  James  Ings, 
for  the  same  high  treasons,  contrary  to  the  order  of  this 
Court,  and  to  the  obstruction  of  public  justice ;  and  on 
reading  the  affidavit  of  Elijah  Litchjield  of  the  due  service 
of  the  said  last  mentioned  order  on  the  said  IVilliam  Innell 
Clement:  and  the  said  William  Innell  Clement  being  so- 
lemnly called,  not  appearing ;  and  the  offence  mentioned 
in  the  said  last  mentioned  order  being  fully  proved  on 
oath  against  the  said  William  Innell  Clement,  it  is  ordered* 
that  the  said  William  Innell  Clement  do,  for  the  said  offence* 
pay  to  our  Lord  the  King  a  fine  of  500/. 

By  the  Court. 

[order  for  the  Af>PBARANCE  OP  THE  PARTY,  AD  RESPONDENDUM.] 

Middlesex. — ^At  the  delivery  of  the  King's  gaol  of  Newgate, 
holden  for  the  county  of  Middlesex  (by  adjournment)  at  Jus* 

tice* 
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grounds : — 6rst,  that  the  orders  were  illegal :  and,       ^^22. 
secondly,  that  the  fine  imposed  was  excessive.  in  the  matter 


Clbmbnt. 


[It  was  made  part  of  the  application,  that  the  fo- 
reign Apposer  of  the  Court  of  Exchequer,  might  be 
directed,  in  the  mean  time,  to  suspend  his  judgment 
on  the  said  fine,  and  not  further  proceed  therein.] 

The  affidavit  of  Clement  on  which  the  motion 
was  founded,  stated,  that  he  had  heard,  that  on 
Monday  the  17th  of  April  1820,  Arthur  Thistle- 
wodvu^s  put  upon  his  trial  at  the  Justice-Hall  in 
the  Oid  Bailey^  upon  an  indictment  charging  him 
with  the  crime  of  high  treason;  and  that  the  Lord 

tice-Hall,  id  the  Old  Bailey,  \n  the  suburbs  of  the  city  ofLon- 
dm,  on  Tuesday  the  25th  day  of  April  1820;— 

On  the  iDotioD  of  Mr.  Attorney  General,  and  on  reading 
the  affidavits  of  George  Holditch  and  Elijah  Litchfield,  and 
certain  exhibits  thereunto  annexed,  it  is  ordered,  that 
William  Innell  Clement,  the  printer,  publisher,  and  pro- 
prietor of  a  certain  newspaper  called  the  Observer,  do  at- 
tend the  Court  on  Friday  next  the  28th  instant,  at  the 
hour  of  nine  in  the  morning  precisely,  to  answer  for  un- 
lawfully and  contemptuously  printing  and  publishing,  in 
the  said  newspaper,  the  trials  of  Arthur  Thistlewood  and 
James  Jngs  for  high  treason,  pending  the  proceedings 
against  John  Thomas  Btwit  and  others,  who  were  included 
in  the  said  indictment  with  the  said  Arthur  Thistlewood 
and  James  Ings,  for  the  same  high  treason,  contrary  to  the 
order  of  this  Court,  and  to  the  obstructionof  public  justice 

By  the  Court 

Thomas  Shelton, 

Clerk  of  the  said  Session 

qf  Gaol  Delivery. 

Chief 
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1822.  Chief  Justice  of  HisMajesty'sCourt  of  King^sBench 
Ib  the  matter  at  Westminster,  then  being  one  of  the  Justices 
Ci,KAfENT^  or  Commissioners  before  whom  the  said  Arthur 
THstlewood  was  tried,  before  the  commencement 
of  the  said  trial,  madts  to  the  persons  then  asr 
sembled  in  the  said  Justice-Hall,  upon  occasion  of 
the  said  trial,  the  following  statement  in  terms :— r 
**  As  there  are  several  persons  charged  with  the 
'^  offence  of  high  treason  by  this  indictment,  whose 
M  trials  are  likely  to  be  taken  one  af^er  another^ 
*'  I  think  it  necessary  strictly  to  prohibit  the  pub- 
''  lication  of  the  proceedings  of  this  or  any  other 
^*  day,  until  the  whole  of  the  trials  shall  be  brought 
«( to  a  conclusion ;  and  it  is  expected  that  all 
^^  persons,  therefore,  mil  attend  to  this  ad^oni- 

*«  TION*/' 

The  Deponent  further  stated,  that  he  had  heard 
and  believed  that  the  trial  of  the  said  Arthur 
Thistlewood  was  concluded  on  Wednesday  the 
19th  day  of  the  said  month  of  April;  and  that 
James  Ings  was  afterwards,  at  the  same  place, 
tried  for  and  convicted  of  the  same  offence,  on 
the  22d — that  on  the  Sunday  next  (the  2Sd)  follow- 
ing the  conclusion  of  the  last  mentioned  trial,  the 
Deponent  did  publish  in  the  Observer^  whereof  he 
was  printer,  publisher,  and  proprietor^  a  fair,  true, 
and  impartial  account  of  the  proceedings  and  evi- 
dence publicly  had  and  produced  in  open  Court^^ 
upon  occasion  of  the  said  trials — that  on  Tuesday 
the  25th  of  April,  the  Deponent  departed  from  Lon- 

*  In  Gurnctf's  Account  of  this  Trial,  vol*  i.  p.  46.  the  words 
•^xv,  "  will  observe  this  injunction." 

don^ 
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ttofij  pursuant  to  an  intention  sometime  previously       1822. 
formed,  and  not  with  a  view  of  avoiding  any  legal  lo  tbe  matter 

of  W  I 

proceedings  whatever  that  might  be  resorted  to     climbvt, 
against  him;  and  that,  after  visiting  several  places 
in  the  county  of  Kentj  he  arrived  at  Faversham  on 
Friday  the  28th,  where,  on  the  following  day,  he 
saw,  in  a  public  newspaper,  an  account  of  the  sen- 
tences  passed  on  the  prisoners  Thistlewood  and 
Ings^  and  that  he  himself  had  been  ordered  by  the 
Court  to  pay  500/.  to  His  Majesty,  as  a  fine  for  a 
contempt  of  Court;  and  that  that  was  the  first 
intimation  the  Deponent  had  of  any  such  proceed- 
ing having  been  taken  in  the  Court  against  him 
for  the  alleged  offence  of  publishing  the  trials-r- 
that  he  immediately  left  Faversham^  and  arrived  in 
London  in  the  evening  of  Saturday  the  29th,  and 
was  then,  and  not  before,  apprised  that  a  paper 
writing  (the  order  imposing  the  fine,  which  was 
annexed  to  the  affidavit)  had,  in  the  afternoon  of 
Wednesday  the  26th,  been  served  at  the  office  of 
deponent  in  the  Strand;    and  that  he  was  not 
served  with  any  order  of  the  Court  of  Gaol-de- 
livery at  Newgate,  nor  was  any  order,  other  than 
and  except  the  said  order  or  paper  writing,  left  for 
him,  or  served  at  his  office  or  dwelling-house. 

The  Deponent's  servant  (who  joined  in  theaffi* 
davit)  corroborated  the  statement  of  the  paper 
having  been  left  at  the  Deponent  Ckmeni^s  office, 
during  his  said  absence. 

It  was  also  sworn  by  Clement  in  the  same  affida- 
vit, that  the  saidjine  had  lately  been  estreated  into 

His 
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1822.  His  Majesty's  Court  of  Exchequer  y  and  that  the  same 
in  the  matter  'was  cUUmed  by  or  on  the  behalf  of  the  Duchy  of 
a.BMEBiT.  Lancaster,  and  that  it  was  intended  to  issue  process 
thereon  against  the  deponent,  his  estate  and  effects; 
that  he  had  been  advised,  and  believed,  that  the 
order  of  prohibition  respecting  the  publication  of 
the  said  trials,  and  the  subsequent  orders  relating 
to  him  and  the  said  fine,  were  contrary  to  law ;  and 
that  the  said  fine  so  ordered  to  be  paid  by  him  was, 
in  amount,  excessive. 

Clement's  Solicitor  stated,  in  the  same  affidavit, 
that  he  had  frequently  applied  to  the  Clerk  of  the 
session  of  gaol  delivery  at  Newgate,  to  inspect 
and  procure  a  gopy  of  the  order  of  Court  referred 
to  in  the  order  [^imposing  the  fine];  and  that  the 
Clerk  of  the  session  informed  him,  upon  every 
occasion  of  such  applications,  that  he  could  not 
inspect  the  order,  or  have  a  copy  thereof,  inas^ 
much,  as  the  admonition  qftfie  OUef  Justice  of  the 
King's  Bench  had  not  then  been  drawn  up  or  entered 
as  an  order  qf  the  Court* 

In  support  of  the  application  it  was  first  sub- 
mitted, that  this  Court  had  clearly  jurisdiction  to 
discharge  the  fine  which  had  been  imposed,  now 
that  it  was  estreated  into  the  Exchequer,  if  it 
could  be  shewn  to  the  satisfaction  of  the  Court, 
that  it  had  been  set  on  the  Defendant  arbitrarily 
and  without  lawful  authority,  and  that  it  was  an 
illegal  imposition,  which  could  not  be  justified. 
On  that  point.  Sir  Thomas  Hemilthorpe'%  case  (a) 

(a)  4  Inst.  84. 

was 
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was  cited,  in  which  this  Court  discharged  the  party  1822. 
of  a  fine  estreated  into  the  Exchequer,  which  had  in  the  matter 
been  imposed  on  him  by  the  Lord  Chancellor,  for  clekxmt. 
sot  performing  a  decree  in  Chancery,  on  the 
ground  that  the  Chancellor  had  no  power  to  assess 
any  such  fine*  In  Hatnand  v.  Himellj  Recorder 
of  London (&),  the  Court  said,  ^^  if  there  be  error 
'*  in  the  judgment  (imposing  a  fine)  it  is  void,  and 
*^  therefore  the  Barons  of  the  Exchequer  may  re- 
''  fuse  to  issue  process  upon  it,  and  the  estreats  will 
««  be  vacated/'  Upon  the  authority  of  those  cases 
it  was  stated,  that  it  had  been  considered  the  most 
adviseable  course  to  proceed  by  the  present  appli^' 
cation  to  this  Court,  process  being  expected  to  be 
issued  upon  the  estreat,  at  the  instance  of  the 
Duchy  of  Lancaster^  who  claimed  a  right  to  the 
fines  imposed  by  the  Court  of  general  GaoLdelivery 
at  the  Old  Bailey. 

It  was  then  contended,  that  the  imposition  of 
the  fine  could  not  be  supported  in  point  of  law  i 
and  that  it  was  not  justified  by  the  fitcts  of  the 
case;  wherefore,  this  Court  having  power  and  juris- 
diction^ ought,  on  being  satisfied  that  that  were  so, 
to  discharge  the  party*  Upon  the  proposition  of 
the  illegality  of  the  fine,  the  following  several  ob- 
jections (in  substance)  were  urged — ^first,  that,  no 
order  having  been  made,  and  no  offence  having  been 
in  &ct  committed,  no  fine  ought  to  have  been  im^ 
posed,  if  the  Court  had  the  power  to  fine — second- 
ly, that  the  Court  bad  not  power  to  fine ;  or,  if  it 
bad,  it  could  not  fine  in  the  manner  in  which  it 

(2')9Mod.2l8. 

had 
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1882.  had  proceeded*  It  was  insisted,  that  if  the  Court 
In  the  mattei^  for  the  delivery  of  the  King's  gaol  of  Newgate  had 
o^BNCNT.  the  power  to  impose  such  a  fine,  in  any  case,  yet 
under  the  circumstances  of  this  case,  there  was  no 
legal  foundation  for  it  on  the  facts;  and,  for  these 
reasons ;  because  what  passed  in  Court  did  not,  in 
effect,  amount  to  a  judicial  order  prohibiting  the 
publication ;  and  admitting  that  the  Court  had  au- 
thority to  issue  such  an  orders — it  was  not  in  effect 
an  order ;  but  was  expressly,  in  terms,  a  mere  admo- 
nition, and  could  not  be  acted  on  as  a  mandatory 
precept,  or  made  the  foundation  of  any  penal  prOf 
ceeding,  subjecting  any  one  who  might  disregard 
it  to  pecuniary  or  coi*poral  punishment.  It  was 
also  urged,  that,  in  point  of  fact,  the  order  of  pro- 
hibition was  not  drawn  up,  until  after  the  order  im- 
posing the  fine  was  made,  as  appeared  from  the  affi-* 
davit  of  the  party. 

But,  if  it  were  to  be  taken  as  an  order  of  the 
Court,  and  not  the  recommendation  of  a  Judge,  it 
was  insisted,  that  it  was  an  order  which  the  Court 
had  no  legal  authority,  and  were  incompetent,  to 
make.  The  publication  of  proceedings  in  Courts 
of  justice,  it  was  contended,  was  not  an  offence. 
The  Courts  of  Law,  in  this  Country,  are  necessarily 
and  constitutionally  open  and  public,  and  acces- 
sible to  every  individual  of  the  community,  and 
the  right  to  communicate  publicly  what  passes 
there,  is  the  necessary  consequence  of,  and  inse- 
parable in  reason  and  common  sense  firom  the  right 
to  be  present  in  Court.  Whatever  mischief  would 
result  from  the  former  right,  must  unavoidably  be 

the 
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the  effect  of  the  latter.     There  was  therefore  no-       IMB- 
thing  illegal  in  what  the  applicant  had  done«  in  the  matter 

of  w.  I. 


On  that  point — ^the  legality  of  making  public  the 
proceedings  of  Courts  of  law,  and  that,  notwith- 
standing such  publication  may  have  the  effect  of 
injuring  individuals  concerned — the  case  of  the 
King  V.  Wright  (c)  was  cited,  as  fully  establish- 
ing the  right  to  publish  such  proceedings,  and  re-' 
cognizing  the  advantage  derived  to  the  public 
from  the  general  circulation  of  such  publications. 
The  case  of  Curry  v.  Walter  {d)  was  also  cited  for. 
the  same  purpose*  In  the  latter  case,  the  reason 
on  which  the  legality  of  such  publications  is  found- 
ed is  stated  to  be,  because  courts  of  justice  are 
open  to  all  the  world ;  that  accessibility  had  always 
been  considered  an  inseparable  incident  from  the 
administration  of  justice,  whereby  an  advanta- 
geous publicity  was  given  to  their  proceedings^  and 
a  greater  degree  of  certainty  imparted  to  the  know-' 
ledge  of  the  laws  themselves,  of  which  qualities  it 
has  been  said,  **  Jura  publica  certissima  sunt  ku* 
^^  mofUB  vita:  solatia^  infirmorum  auxiUa^  potentum 
^frenaiey 

If  there  were  any  breach  of  the  law  in  the  pub« 
lication  of  this  trial,  it  was  submitted,  that  the 
imposing  a  fine  by  the  authority  of  the  Court  of 
gaol-delivery,  in  the  manner  and  under  the  cir- 
cumstances of  the  present  case  was  not  the  proper 
or  legal  mode  of  punishing  it.     The  proper  and 

(c)  8  Term  Rep.  293.  (e)  Cassiod.  Var.  180. 

{d)  IBo$.andPul.593.  ^ 

only 


Climbnt. 
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J822.  only  legal  course  would  be  by  indictment,  or  some 
inthematter  ^^^^^  meaus  which  would  givc  the  party  an  oppor* 
c/bmbn  tu'^ity  of  defending  himself  from  the  charge  in 
point  of  fact,  or  of  disputing  his  liability  in  point 
of  law.  Here,  on  the  contrary,  the  proceeding  was 
merely  summary  ^  the  authority  assumed  was  not 
founded  on  law — was  exercised  in  the  absence  of 
the  party — on  an  affidavit  which  might  be  false — 
himself  unheard — and  without  any  power  or  means 
of  appeal.  If  the  Court  of  gaol-delivery,  as  a  Court 
of  Record,  had  authority  thus  to  impose  a  fine  at 
discretion  in  such  a  case,  and  under  such  circum- 
stances, so  would  the  Steward  of  a  Court^leet,  or 
any  Judge  of  inferior  Courts  of  record ;  whereas  no 
Court,  however  high,  was  invested  by  law  with  such 
arbitrary  authority  as  to  condemn  in  the  absence  of 
the  party :  Hawk.  PI  Cr.  ch.  27.  sect.  111. 

The  order  imposing  the  fine  in  this  case,  it  was 
insisted,  had  been  preceded  by,  and  was  founded 
on  an  order  which  it  was  equally  out  of  the  power 
and  beyond  the  authority  of  the  Court  to  make,— 
an  order  requiring  the  personal  appearance  of  the 
party  ad  respondendum.  That  order  besides  had 
not  been  personally  served,  but  had  been  merely  left 
at  the  printing  office  of  the  applicant ;  so  that  the 
whole  proceeding  w^as  altogether  unprecedented  in 
practice,  and  unauthorized  in  law.  Even  in  cases 
of  attachments  for  disobedience  of  rules  of  Court, 
the  party  must  be  personally  served  : — Hawk.  PL 
Cr.  vol.  ii.  ch.  22.  sect.  S7. 

It  was  admitted,  that  all  Courts  had  authority 

to 
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to  punish  and  repress  contempts,  the  effect  of      1899. 
which  tended  to  obstruct  and  impede  them  in  the  in  the  matter 
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performance  of  their  duty  of  administering  the  law ;  ci.bh«iit. 
but  it  was  contended,  that  such  contempts  must 
necessarily  have  the  effect  of  actually  and  literally 
obstructing  and  hindering  the  course  of  justice,  and 
must  be  committed  in  Court,  so  as  to  render  the 
exercise  of  such  extraordinary  power  in  the  Court 
a  matter  of  necessity,  in  wder  to  enable  the  Court 
to  proceed  in  the  discharge  of  its  duty,  by  instant- 
ly repressing  or  removing  it.  Even  in  such  cases, 
if  further  measures  of  punishment  were  to  be  re- 
sorted to,  the  regular  and  ordinary  proceedings 
must  be  adopted,  as  in  all  other  cases  of  ofiences 
against  the  laws;  for  as  the  Court  of  gaol-delivery 
has  no  power  of  issuing  process  of  attachment,  nor 
any  means  of  compelling  the  appearance  of  a  par- 
ty, it  cannot  therefore  adjudge  any  punishment  but 
in  the  common  course.  In  the  present  instance, 
however,  it  was  urged,  there  had  been  no  ob* 
struction  or  impediment  caused,  and  the  account 
of  the  trial  was  not  published  till  the  particular 
trial  was  concli^^ded :  and  that  at  the  time  when  the 
order  imposing  the  fine  was  made,  the  trials  of  all 
the  prisoners  were  at  an  end.  In  this  part  of  the 
argument,  Griesky^s  case(jr)  was  referred  to  as 
illustrating  the  nature  and  objects  of  fines,  and  dis- 
tinguishing between  such  as  were  imposed  for  con- 
tempts, and  misdemeanours  in  and  out  of  Court, 
and  shewing,  that  in  the  latter  case  inquiry  is  ne- 
cessary. In  Dearths  case  (jg)  it  was  said,  a  man 
might  be  imprisoned  for  a  contempt  in  Court,  but 

{/)  8  Co.  Rep.  75.  C?)  Cro.  Eliz.  689. 

not 
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1824.  not  for  a  contempt  out  of  Court:  and  there  a  party/ 
Id  uie  matter  \irho  had  been  imprisoned,  was  discharged.  The 
CuMENT.  case  of  the  King  v.  Bushel  {h)  was  also  cited  to 
the  same  point.  The  statutes  of  the  2Sth  of  Ed- 
ward the  Sd,  Stat  5*  ch.  4«,  and  the  42d  Edward 
the  Sd^  chi  S^  were  adverted  to,  to  shew  that  the 
legislature  had  considered  that  assuming  the  power 
of  imprisonment,  or  of  putting  the  subject  to 
answer  without  indictment  or  presentment,  was  iU 
legal.  Lilbume  and  WartotCs  case*  was  also  cited 
as  in  point. 

For  these  reasons  it  was  urged^  that  the  party 
was  entitled  to  a  rule  to  shew  cause  why  lie  should 
not  be  discharged  of  the  fine  j¥hich  had  been  im* 
posed. 

The  objection  on  the  ground  of  the  excess  was 
abandoned,  as  it  was  admitted,  that  if  the  Court 
had  the  power  to  fine,  the  amount  must  necessarily 
be  discretionary^ 

Richards,  Chief  Bar  Om-^We  are  of  opinion  that 
there  ought  not  to  be  a  rule  to  shew  cause  in  this 
ease.  The  same  question  has  been  already  very 
fully  argued  in  the  Court  of  King's  Bench  (i)) 
aad  those  arguments  on  both  sides  are  in  the  pos^ 
session  of  us  all.  On  that  occasion  the  Court  of 
King's  Bench,  sanctioning  by  their  authority  the 
order  of  the  Court  of  general  Gaol-delivery,  re-^ 

(A)  Vaughan's  Rep.  136. 

«  Rushw.  Hist.  Coll.  Part  3.  p.  463. 

(t)  The  King  v.  Clements,  4  Barnew.  and  Aid.  S18. 

fused 
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fused  to  relieve  you.    You  then,  as  you  do  now,       ^822. 
exercised  your  right  to  raise  objections  to  the  pay-  la  the  matter 
ment  of  this  fine:  and  if  we  now  thought  that  there     clbmenV. 
was  any  thing  in  those  objections  on  which  we 
could  &irly  entertain  any  doubt,  we  should  cer- 
tainly, of  our  own  authority,  grant  the  rule;  but 
having  given  them  due  attention  and  considera^ 
tion,  we  really  see  no  ground  for  our  interference. 

I  shall  not,  on  the  present  occasion,  say  any 
thing  on  the  general  question  of  the  legality  of 
publishing  all  the  proceedings  which  take  place  in 
Courts  of  Justice:  that  general  doctrine  must  be 
taken  with  very  considerable  restrictions;  because 
nndoubtedly  there  may  be  speeches  of  such  a  na- 
ture, and  delivered  under  such  circumstances,  even 
in  Courts  of  Justice,  as  that  the  publication  of  them 
would  be  libellous.  Such  would  be  those  speeches 
which  are  sometimes  made  by  Counsel,  agreeably 
to  their  instructions,  which,  however,  are  in  truth 
wholly  unfounded  in  fact.  In  saying  thus  much, 
however,  I  mean  nothing  more  at  present  than  to 
reserve  to  myself  a  right,  whenever  occasion  shall 
occur,  to  maintain  that  there  does  not  exist  a 
general  right  to  publish,  with  impunity,  whatever 
passes  in  a  Court  of  Justice,  merely  on  the  ground 
that  it  is  part  of  the  proceedings  which  may  have 
taken  place  there  on  any  particular  occasion. 

I  was  present  at  the  Old  Bailey  on  the  trial,  and 
it  is  material  that  we  should  recollect  what  the  occa- 
sion which  gave  rise  to  this  publication  was.  Se-* 
veral  persons  were  put  separately  on  their  trial  for 

VOL.  XI.  o.  high 
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1822.  high  treasoriy  and  under  such  circumstances  of  atro« 
In  the  matter  city>  as  that  the  blood  runs  cold  at  the  recollection 
^^Ii'ent.  of  them ;  so  ferocious  were  the  means  devised  for  the 
perpetration  of  the  intended  crime  of  which  they 
had  planned  the  execution,  and  were  devising  the 
means  of  committing.  The  prisoners  being  to  be 
tried  separately,  can  it  be  doubted,  as  my  Brother 
Graham  has  well  observed,  that  the  making  public 
the  trial  of  any  one  of  them,  before  the  others  came 
on,  was  not  a  publication  of  the  whole  of  the  pro- 
ceedings? It  was  certainly  a  most  wickedly  par- 
tial  publication.  ^  The  interest  which  the  public  at 
large  had  in  the  proceedings,  was  certainly  very 
great  and  considerable,  but  that  of  the  prisoners  at 
the  bar  was  prodigiously  more  so.  In  this  case, 
great  regard  must  be  had  to  the  magnitude  of  the 
occasion;  and,  under  the  circumstances,  I  con- 
sider the  publication  of  the  trial  of  one  of  the 
prisoners,  before  the  rest  had  been  tried,  a  cruel, 
wicked,  and  atrocious  libel ;  because  it  was  an  of- 
fence against  the  public,  and  more  particularly 
against  the  unfortunate  persons  about  to  be  placed 
on  their  trial. 

As  to  the  mode  in  which  the  Lord  Chief  Justice 
expressed  himself,  that  was  entirely  matter  of  deli- 
cacy to  the  persons  attending  to  take  notes  of  what 
passed.  .  There  was  not  one  publisher  in  this 
great  town  who  had  not  honour  and  integrity 
enough  to  obey  the  injunction  of  the  Court,  with 
the  single  exception  of  this  person.  He  did  pub- 
lish an  account  of,  the  early  trials  on  the  first 
oj^ortunity,  and  the  mischievous  consequences 

were 
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were  immense.  Most  assuredly  it  was  a  completie  ^^^- 
and  wicked  contempt  in  him  to  do  so.  The  case  in  the  matter 
was  clearly  made  out  against  him  on  affidavits,  clvmjcnt. 
The  Court,  however,  in  tenderness  to  him,  were 
unwilling  to  proceed  to  pronounce  any  sentence, 
until  they  had  given  him  an  opportunity  of  being 
heard ;  yet  we  are  told  that  the  sentence  was  pro* 
Dounced  in  his  absence,  and  after  the  trials  were 
over.  But  did  any  one  appear  in  his  behalf  on  the 
occasion,  and  apply  to  the  Court  that  he  might 
have  an  opportunity  of  being  heard,  or  give  any 
reason  why  the  sentence^hould  not  be  pronounced? 
The  publication  was  a  gross  and  wretchedly  wicked 
contempt,  and  the  Court  most  properly  fined  him* 
The  fine  was  not  proportioned  to  the  actual  profits 
which  he  made  in  consequence  of  his  iniquitous 
conduct^  and  that  is  a  complete  answer  to  any  ob* 
jection  made  on  the  ground  of  the  fine  being  ex« 
cesBive  in  amount 

As,  therefore,  the  publication  cannot  but  be 
considered  as  a  direct  contempt,  tending  to  ob« 
struct  and  impede  flie  due  administration  of  jus* 
tice,  necessarily  having  the  efiect  of  prejudicing 
the  case  of  the  other  prisoners ;  and  the  fine  was 
fitly  imposed,  it  is  impossible  for  us  to  hesitate  a  mo-^ 
ment  in  refusing  the  rule  which  has  been  applied  for* 

Graham,  Baron, — ^This  matter  has  been  brought 
very  elaborately  before  the  Court,  and  without  a& 
&cting  to  remember  all  the  cases,  I  consider  myself 
proceeding  on  very  safis  grounds  in  concurring  in 
the  refusal  of  a  rule. 

a  2  I  say 
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1822.  I  say  nothing  on  the  topics  which  have  been 

In  the  matter  Urged  of  the  mischicfof  bringing  unfounded  charges 
cLMEwi.  against  Englishmen,  and  disregarding  the  liberty 
of  the  subject ;  and  I  think  that  the  best  friends  of 
such  rights  are  always  to  be  found  amongst  those 
who  say  the  least  about  them.  In  this  case  such 
topics  do  not  at  all  apply. 

Fair  candid  reports  of  proceedings  at  law  will 
doubtless  be  always  upheld ;  and  I  should  be  among 
the  readiest  to  say,  that  the  Courts  ought  to  pro- 
tect  such  reports  from  the  danger  of  prosecutions 
for  libel ;  but  the  case  is  very  different  when  a  par- 
tial account  is  furnished,  without  any  of  the  matters 
given  in  answer  appearing  also,  to  qualify  the  state- 
ments. I  mean  by  a  partial  account,  not  merely,  as 
I  was  considered  to  mean,  an  account  biassed  by 
affection  towards  one  party,  but  literally  partial, 
as  where  a  part  only  of  the  proceedings  are  pub- 
lished }  and  not  merely  where  the  talents  of  the 
.  writer  are  employed  to  fabricate  evidence,  and  mis- 
represent what  passed.  In  this  case,  the  account 
was  in  fact  but  partial,  till  the  whole  was  concluded. 

If  we  call  this  order  of  the  Court  an  order,  or 
an  admonition,  or  a  notice,  the  object  of  it  was 
most  proper,  and  the  best  reasons  are  to  be  found 
for  it,  in  the  necessity  of  such  a  course  for  ensuring 
fair  administration  of  law  and  justice.  AH  who 
were  at  that  time  in  a  situation  to  employ  those 
formidable  instruments  of  good  and  evil — ^the  pub- 
lic pens — except  this  individual  alone,  were  found 
to  have  abstained  from  a  similar  breach  of  the  or- 
der. 
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den  The  power  of  fining  was  in  this  case  exer-  1822. 
cised  ear  necessitate^  not  that  there  was  a  physical'  in  the  matter 
necessity  for  the  exercise  of  it,  as  in  the  case  of  clkiwiit. 
immediate  contempt  in  the  presence  of  the  Court, 
or  by  the  actual  disturbance  of  its  proceedings,  but 
by  conduct  which  was  calculated  to  produce  much 
mischief,  and  actually  to  disturb,  by  its  effects,  the 
even  course  of  justice.  It  was  therefore  most  pro- 
perly and  seasonably  exercised  by  those  who  had 
at  that  time  the  care  of  the  interests  of  the  public, 
and  whose  duty  it  was  to  protect  its  most  valuable* 
privilege, — the  fair  administration  of  the  law — ^by 
this  attempt  to  prevent  the  prejudicial  consequence 
of  such  conduct;  and  surely  the  prevention  of 
what  might  have  a  tendency  to  produce  a  perver- 
»on  of  justice,  is  the  same  thing  in  effect  as  the 
removal  of  an  obstruction  to  the  proceedings  of 
the  Court.  If,  then,  ej:  necessitate  jttstitice,  the 
Courts  have  the  power  of  removing  obstacles,  and 
otherwise  protecting  the  full  administration  of  jus- 
tice, they  must  consequently  have  the  means  of 
enforcing  it,  and  with  a  promptitude  calculated  to 
meet  the  exigency  of  the  particular  case,  and  to 
crush  the  immediate  evil. 

The  very  urgency  of  every  such  occasion  fully 
explains  the  reason  why  the  Court  have  no  formal 
process  to  employ  for  such  a  purpose.  The  com- 
mon  and  ordinary  mode  of  proceeding  is,  to  order 
a  person  guilty  of  a  riot  in  Court  to  be  brought  up 
before  the  Judge,  to  be  committed;  or,  if  out  of 
Court,  to  be  brought  in  for  that  purpose.  If  a 
Judge  at  Nisi  PriuSy  whose  authority  is  uQt  equal 

to 
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I8d3.  to  that  of  the  Judges  under  such  a  commission  as 
inthTCiter  this,  should  Order,  as  they  frequently  do,  for  the 
CtufiNT.  wisest  ends,  that  the  witnesses  on  both  sides  should 
leave  the  Court,  and  one  of  them,  with  the  perti- 
nacity of  the  present  day,  should  insist  on  a  right 
to  be  present,  as  the  privilege  of  a  British  subject, 
can  there  be  any  doubt  that  the  Court  would  be  au'^ 
thorised  to  fine  or  imprison  him  for  his  contempt  ? 
Here,  an  order  was  made  by  the  Court,  the  ob* 
servance  of  which  was  absolutely  necessary  for  the 
purposes  of  justice,  and  the  person  now  applying 
was  fined  for  not  obeying  it,  after  having  neglected 
to  attend  another  order,  made  for  the  purpose  of 
giving  him  an  opportunity  of  urging  whatever  he 
might  have  to  allege  in  his  behalf.  Yet  he  com- 
plains of  not  having  been  heard«  Whose  fault  was 
it?  He  states,  that  when  the  order  was  served  he 
was  in  the  country,  but  he  does  not  condescend  to 
say  for  what  reason  he  was  absent,  or  why  be 
should,  just  at  that  time,  leave  the  care  of  his  busi« 
ness  wholly  to  his  servants.  He  however  was 
dearly  responsible  for  the  acts  of  the  people  of  his 
office.  The  answer,  however,  has  been  already 
given  to  that  ground  of  objection.  He  might  have 
applied  to  the  Court,  stating  that  he  had  been 
taken  by  surprise,  to  be  allowed  an  opportunity  of 
being  still  heard  ;  but  he  did  not  choose  to  do  so» 
and  altogether  refused  to  appear,  and  state  any 
thing  in  his  own  behalft 

If  the  Court  has  not  the  power  to  do  what  has 
been  done  in  this  case,  the  administration  of  justice 
is  in  great  danger*     I  am  clearly  of  opinion  that 

the 
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the  Court  had  the  power  to  do  what  they  have       1^^- 
done,  and  that  this  person  had  full  opportunity  lo  the  matter 
afforded  him  of  being  heard,  if  he  should  have     clememt. 
thought  proper  to  have  offered  himself  to  the  notice 
of  the  Court  with  any  thing  that  he'  might  have 
to  say  in  his  favour.     Upon  the  whole  I  see  no 
reason  for  any  further  discussion  of  this  matter. 

Wood,  Baron.  lam  clearly  of  opinion  that  there  is 
no  ground  whatever  for  calling  upon  this  Court  to  re* 
mit  the  fine  which  has  been  imposed.  It  is  incident  to 
every  superior  Court  of  Justice  to  have  power  to  fine 
and  imprison  for  contempt.  An  offender  may  also  be 
indicted,  but  it  is  not  necessary  to  have  recourse  to 
so  circuitous  a  mode  of  proceeding,  where  this  sum- 
mary authority  is  more  convenient  and  effectual. 
This  power  is  inherent  in  the  superior  Courts  of  re- 
cord, per  legem  terras^  and  as  much  so  as  any  of  those 
which  they  exercise  by  virtue  of  their  jurisdiction 
in  enforcing  judgmentsfounded  on  cases  determined 
by  means  of  a  jury.  That  at  once  disposes  of  the 
question  which  has  been  made  of  their  jurisdiction. 

Then  it  is  said  that  there  was  no  ground  in  this 
case  for  in^posing  the  fine.  [[Having  stated  the  oc- 
casion.] Before  the  trial  of  the  prisoners,  the  Court 
desired  that  the  proceedings  of  each  day's  trial 
should  not  be  made  public,  till  all  the  prisoners 
should  have  been  tried,  in  order  to  obviate  all  pre- 
judice which  might  arise,  and  to  shut  out  from  the 
public  mind  undue  influence.  There  can  be  no 
doubt  that  that  Court,  then  sitting  at  the  Old  Bai^ 
ley,  had  a  right  to  make  such  an  order  for  such  a 

purpose ; 


88  CASES   IN   THE   EXCHEQUER, 

1822.  purpose  ;  and,  consequently,  if  it  were  infringed, 
iDthT^auer  ^^^7  "^'g^'  S^^  and  imprison  for  contempt.  The 
clemkwt.  Court,  it  is  plain,  thought  it  necessary,  for  the  sake 
of  the  pure  administration  of  justice,  that  the  pro- 
ceedings should  not  be  made  public  till  they  were 
closed:  and  with  very  good  reason ;  because  the  case 
for  the  Crown,  and  the  evidence  given  on  the  first 
trial,  might  thus  come  to  the  knowledge  of  the  other 
prisoners  who  were  yet  to  be  tried;  and  when  they 
had  been  made  aware  of  the  circumstances  intend- 
ed to  be  proved  against  them,  they  might  have  got 
up  a  defence  purposely  to  meet  the  case  for  the  pro- 
secution, and  may  have  produced  false  witnesses  in 
support  of  it. 

Now  Clement  has  admitted,  that  he,  being  aware 
of  the  prohibition,  notwithstanding  published  an  ac- 
count of  the  proceedings  pending  the  trial,  and  for 
that  contempt  the  Court,  during  the  same  sessions, 
fined  him  for  so  doing  in  this  sum  ofSOOl. 

I  am  of  opinion  that  he  was  guilty  of  an  absolute 
contempt  of  the  Court  in  doing  so,  and  therefore 
had  incurred  the  penalty  which  the  Court  imposed 
on  him.  Where  the  witnesses  are  ordered  out  of 
Court,  in  order  tp  be  examined  apart,  as  they  may 
be,  shall  it  be  permitted  to  any  man  in  such  a  case 
to  say,  that  as  he  had  a  right  to  be  present,  and  to 
hear  what  passed,  he  had  therefore  also  a  right  to 
communicate  what  he  had  heard,  in  defiance  and 
frustration  of  the  order  of  the  Court  ?  If  so,  hav- 
ing  heard  what  the  witnesses  who  had  been  examin- 
ed had  stated,  he  wpuld  have  had  an  equal  right  to 

go 
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go  to  the  witnesses  who  were  out  of  Court  under       1822. 
the  order,  and  tell  them  of  all  that  had  been  said  in  the  matter 
by  the  witnesses  who  had  been  previously  examined,     ci^memt. 

Then  it  is  said»  that  the  proper  and  only  course 
in  such  a  case  is,  to  proceed  by  indictment.  That 
would  be  a  salvo  for  all  contempts;  for  a  Judge^if  he 
could  not  take  a  much  more  summary  course,  but 
were  obliged  to  wait  the  result  of  an  indictment 
before  he  could  enforce  his  authority,  would  be  a 
mere  cipher  on  the  bench.  In  some  cases  an  in- 
dictment may  be  a  very  proper  mode  of  proceeding 
with  a  view  to  more  remote  consequences,  as  where 
the  offender  runs  away.  In  that  case  it  might  be 
necessary  to  indict  him,  in  order  to  outlaw  him  ; 
but  that  affi)rds  no  argument  against  the  existence 
of  the  power  of  the  Court  to  impose  a  fine  under 
circumstances  inasummary  manner.  I  am  of  opinion 
that  there  are  no  grounds  for  the  present  motion. 

Garrow,  Baron.  This  motion  being  made  by 
one  of  the  Counsel  for  the  applicant  in  the  Court 
of  King's  Bench,  it  has  been  pressed  with  all  the 
advantage  of  his  having  heard  the  arguments  on 
both  sides  in  that  Court,  when  the  legality  of  this 
fine  was  discussed  at  length  there.  It  is  indeed  a 
matter  of  such  immense  importance,  as  connected 
with  the  pure  administration  of  justice,  that  I  shall 
make  no  apology  for  considering  it  at  some  length, 
for  I  am  quite  sure  that  the  Courts  of  Law,  instead 
of  being  a  blessing  to  the  people  of  this  country, 
would  be  worse  than  nuisances,  if  they  had  no 
power  to  support  their  authority  by  effectual  sum- 
mary 


90  CASES   IN   THE  EXCHEQUER, 

1829.  mary  measures.  The  right  of  the  publication  of  trials 
iiD«iemtter  ^^  always  been  exercised  by  the  Clourts,  and  they 
of  w.  1.  have  never  hesitated  to  use  their  power  of  exclusion, 
in  fit  cases,  of  all  persons  except  those  whose  duty 
compelled  them  to  endure  the  misery  of  being  pre- 
sent If  they  have  no  such  authority,  newspapers 
must  be  banished  from  all  families,  for  trials,  attended 
with  the  most  indecent  and  disgusting  details,  would 
be  constantly  found  there.  I  allude  more  particularly 
to  those  of  too  revolting  a  nature  to  be  mentioned. 
I  remember  a  great  Judge,  who  having  in  his  note- 
book collected  the  facts  of  a  most  offensive  trial, 
calling  the  Sheriff  to  him,  and  desiring  him  to  see 
that  the  contaminated  leaves  were  burnt.  That 
was  done,  and  no  person  was  found  of  sufficient  in* 
famy  to  be  desirous  of  making  money  by  the  pub* 
lication  of  it. 

Upon  the  occasion  on  which  this  fine  was  im« 
posed,  it  is  well  known  that  there  were  several  per- 
sons to  be  put  on  trial,  for  high  treason  and  other 
crimes.  As  soon  as  the  Jury  were  sworn  on  the 
first  trial,  the  Lord  Chief  Justice  prohibited  the 
publication  of  the  prpceedings,  in  the  following 
terms  : — ^<  As  there  are  several  persons  charged  by 
'*  this  indictment,  whose  trials  may  come  on  one 
^'  after  another,  the  Court  thinks  it  necessary,  for 
''  the  furtherance  of  justice,  strictly  to  prohibit  the 
'^  publication  of  the  proceedings  on  this  or  any 
^*  other  trial,  until  all  the  trials  shall  be  gone 
*'  tlirough.  It  is  highly  necessary,  for  the  pur- 
^^  poses  of  justice,  that  th^  public  mind,  or  the 
^^  minds  of  those  who  may  be  to  serve  on  trials 

*•  hereafter, 
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^  hereafter,  may  not  be  influenced  by  publications  1833* 
'<  of  any  thing  which  takes  place  on  the  present  lauiemtitter 
"  trial.  We  hope  all  persons  will  observe  this  in-  CL,2«wr. 
*<  junction/'  Now  that  prohibition  was  not  made 
for  the  purpose  of  keeping  back  any  information 
from  the  public,  nor  for  Withholding  altogether  any 
account  of  what  should  pass  upon  the  trial.  The 
prohibition  did  not  extend  to  taking  notes  of  what 
passed,  nor  to  any  fUture  publication  of  the  trial  on 
some  future  day,  when  the  pending  trials  should  be 
concluded,  and  no  mischief  could  consequently 
arise  to  the  prisoners  from  the  publication.  This 
was  not,  therefore^  any  thing  like  a  proceeding  with 
closed  doors :  the  whole  amounted  only  to  a  tem* 
porary  suspension.  Of  the  necessity  of  such  a  pro- 
hibition,  for  the  furtherance  of  justice  and  mercy, 
every  one  must  be  convinced  who  sees  the  object 
of  it.  Hie  necessity  of  keeping  the  testimony  of 
witnesses  concealed  from  parties,  and  from  each 
other,  is  sometimes  of  the  utmost  consequence  in 
the  administration  of  justice^  particularly  on  such 
trials  as  these  where  the  same  evidence  must  ne- 
cessarily be  given  in  each  case  almost  verbatim^  and 
of  which  advantage  may  be  taken»  either  to  the 
undue  favour  or  prejudice  of  the  prisoner*  As  my 
Brother  Wood  has  already  observed,  what  is  to  be* 
come  of  the  effects  of  the  useful  practice  of  sending 
the  other  witnesses  out  of  Court  whilst  those  first 
called  are  under  examination,  if  it  were  permitted 
to  any  one  to  communicate  the  evidence  given  by 
them  i  The  witnesses  may  be  afterwards  assembled, 
and  practised  together  in  the  delivery  of  the  testis 
mony  to  be  given  by  them,  as  I  once  remember 

proved 
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1822.'      proved  to  have  been  done,  by  a  solicitor  of  great 

in'theroatter  ^^^  infamous  name  in  his  time  ;  and  that  not  only 

cIbment.    ^^  '^^^^  examination,  but  in  their  cross-examination. 

His  Lordship  then  stated  the  course  c^'  the  seve- 
ral trials*,  observing,  that  the  trials  of  the  pri- 
soners joined  in  the  same  indictment  had  all  been 
concluded,  except  one,  on  Friday ; — ^that  on  the 
following  Sunday  the  account  was  published  in  his 
paper  by  Clement^  whilst  there  yet  remained  one 
(Brunt)  to  be  tried  on  that  indictment,  and  two 
others  upon  another,  who  joined  in  their  chal- 
lenges ; — ^and  that  his  was  the  only  paper  in  which 
the  account  had  been  published,  all  the  other  pa- 
pers in  the  kingdom  preferring  the  observance  of 
an  honourable  propriety,  by  submitting  to  the  pro- 
hibition of  the  Court,  to  the  immediate  pecuniary 
profit  which  might  arise  from  infringing  it.  fHis 
Lordship  also  adverted  to  the  motion  made  there- 
upon by  the  Attorney-General,  and  the  observ- 
ations which  fell  from  the  Lord  Chief  Baron,  on 
that  occasion,  as  to  the  serious  nature  of  the  accu- 
sation. He  then  stated  the  grounds  of  the  applica- 
tion as  renewed  afterwards,  and  added]  I  cannot 
do  better  than  conclude  what  I  have  thought  fit  to 
say,  in  support  of  the  opinion  which  I  have  formed 
on  this  case,  in  the  words  of  the  Lord  Chief  Jus- 
tice, which  is  a  complete  summary  of  the  reasons 
and  principles  on  which  the  Court,  as  I  think, 
rightly  proceeded.  I  was  excused  from  attending 
on  that  day,  in  consequence  of  indisposition,  or  I 
should  have  concurred  most  fully  in  all  that  appears 

•  See  Gurney's  Account,  vol.  ii.  p.  S06-8.,  653,  4,  5. 

to 
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to  have  been  said  by  the  Lord  Chief  Justice.  "  No  1822. 
person  (says  his  Lordship)  can  rationally  doubt  that  in  the  m^er 
the  publication  which  has  been  complained  of,  ma-  '  clbmbrt. 
nifestly  tended  to  obstruct  the  course  of  public  jus- 
tice. It  is  extremely  desirable  that  all  the  gentle- 
men who  may  be  assembled  as  jurymen  to  serve  on 
any  trial,  should  come  with  minds  as  little  influ- 
enced as  possible  by  any  thing  that  may  have  taken 
place  on  any  former  trial."  It  was  requested  by  the 
learned  Counsel  for  the  prisoners,  that  the  wit- 
nesses to  be  examined  on  the  part  of  the  Crown  at 
the  first  trial,  should  be  examined  separately,  that 
Bo  one  should  know  what  another  had  said ;  but  by 
the  publication  of  what  had  been  said  on  any  one  of 
the  trials,  the  persons  summoned  as  witnesses  were 
enabled  to  obtain  that  knowledge  previously  to  a 
future  trial,  which  it  was  the  proper  desire  of  those 
who'were  entrusted  with  the  interests  of  the  pri- 
soners to  prevent  their  obtaining.  The  mischievous 
tendency  of  such  publications  cannot,  as  I  have 
already  said,  be  doubted  by  any  mind.  The  Court 
thought  it  right,  before  the  first  trial  was  begun,  to 
express  in  the  strongest  terms  its  opinion  as  to  the 
impropriety  of  any  such  publication,  and  to  admo-^ 
nish  those  who  were  concerned  in  the  publication 
of  the  daily  or  weekly  papers,  to  abstain  from  such 
insertion.  To  that  admonition  it  seems  the  editors 
and  publishers  of  all  the  daily  papers,  and,  as  far  as 
I  am  informed,  of  all  the  weekly  papers,  yielded  a 
due  and  respectful  obedience,  with  the  exception  of 
the  single  person  whose  case  has  been  now  brought 
before  us.  That  pA'son,  therefore,  must  have  been 
led  to  this  by  a  desire  of  gaining  to  himself  extra- 
ordinary 
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1882.  ordinary  profits,  by  becoming  the  first  who  was  to 
i^diTmtter  gratify  the  public  curiosity  by  tlie  publication  of 
Clbunt.  t^^s^  triBls ;  a  desire  to  engross  the  whole  of  that 
profit  to  himself,  in  contempt  c^the  admonition  of 
the  Court,  in  contempt  of  the  general  rules  and 
principles  of  law,  and  to  the  prejudice  of  all  per* 
sons  concerned  in  the  public  newspapers^  who  had, 
as  I  observed  before,  yielded  obedience  to  the  law, 
and  to  the  admonition  of  the  Court. 

From  one  expression  of  the  Lord  Chief  Justice, 
it  has  been  ingeniously  attempted  to  contend,  that 
this  was  not  in  effect  an  order  of  the  Court,  but  a 
mere  admonitory  recommendation  of  the  Judge. 
But  there  is  no  pretence  for  so  putting  it,  because 
there  was  an  actual  order  to  that  effect  made  and 
entered  by  the  Court  His  Lwdship  then  proceeds 
to  state,  that  this  person,  by  withdrawing  him- 
self, had  avoided  the  mode  (^punishment  by  impri- 
sonment, which  the  Court  would  have  inflicted  on 
him  if  he  had  been  present,  and  pronounces  the 
order  of  the  Court  against  him  for  the  payment  of 
this  fine  of  500/.  I  entirely  concur  in  all  that  pro- 
ceeded from  my  Lord  Chief  Justice  on  that  occa* 
sion,  and  I  cannot  fi>r  a  moment  entertain  a  doubt 
of  the  power  o£  the  Court  to  imprison  or  fine  in  a 
case  of  this  sort:  nor  have  I  heard  any  thing  ad* 
vmnced  to-day  which  should  induce  this  Court  to 
interfere  in  any  way  to  intercept  the  levying  of  the 
fine  which  has  been  imposed. 

Per  Curiam  . 

Rule  refused. 

Farlow 
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1838. 

Monday, 

Farlott,  on  behalf  of  himself  and  the  other  Credi-     toikjwu. 
tors  of  a  Testator,  v.  Wilson  and  Another, 
Executors,  &c. 

JERVISj  for  the  Defendant  Wilson j  moved  on  injunction 
this  bill,  filed  by  creditors  of  a  testator  fdr  an  nltnm » 
account  against  his  executors,  that  Richard  Hittj  proeLedin'g™ 
a  creditor  of  the  defendant's  testator,  might  be  tawra*dccre*^ 
restrained  from  proceeding  further  in  the  action  ukeaTa"^'^ 
at  law  commenced  by  him  against  the  defendant,  S^n^^btaiied 
on  an  affidavit  stating  that  the  bill  was  filed  in  bni\^„^i{ex! 
Easter  Term,  1821,  and  the  usual  decree  for  a  re-  S"  ^''^'''^ 
ference  to  take  an  account  was  obtained  in  Fe-  ^^^^^^^ 
bniary  last,  and  an  advertisement  inserted  in  the  ^^^^il^ni 
Gazette  of  the  4th  of  May,  for  creditors  to  come  in  ?Kff  of  the 
and  prove  their  debts;  that  on  the  6th  of  ilffly,  tiroI?f*tL!n| 
HiU  brought  an  action  against  the  Defendant  in  J^.^^'^i^d 
the  Court  of  Common  Pleas,  and  on  the  25th  the  »?*  having 

'  given  notice 

Defendant  delivered  a  plea,  and  served  the  Rain-  ©fsnjh  decree, 

*        '  or  of  this  ap- 

tifi^  in  such  action,  with  notice  of  the  suit  in  Equity  p]|«»t»on? «» ^ 

'  1      /    after  notice  of 

in  this  Court,  and  of  the  decree  and  reference ;  but  ^i*!,  was  or- 

'  deredtopayto 

that  he  had,  notwithstanding,  proceeded  in  the  ac-  thePiaintifi; 
tion,  and  given  notice  of  trial.     An  order  Nisi  which  the  in- 

.  *^  junction  was 

bavrng  been  granted.  granted,  aii 

^  ^  thecosUofthe 

proceedings 

Moore^  for  the  Plaintiff  in  the  action  at  law,  now  ?hi*^meSf  the 
shewed  cause  on  an  affidavit  of  HilU  stating,  that  S!e''l7the'de'. 
when  the  writ  was  served  on  Wilson  he  endorsed  cotu  ofthe* 
thereon  an  undertaking  to  appear,  and  did  not  at  SjuncUom 
that  time  inform  the  Deponent,  the  Plaintiff  at 

law,     ^ 
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1822.  law,  of  the  Equity  suit,  of  which  he  the  Deponent 
was  entirely  ignorant;  that  on  the  11th  oi May 
the  Defendant  took  out  a  summons  for  particu- 
lars, and  three  orders  for  time  to  pleacl,  and  pleaded 
the  general  issue  9Xidiplene  adminisiravity  on  which 
first  plea  the  Deponent  joined  issue,  and  gave 
notice  of  trial  for  the  first  sittings  in  this  Term  ; 
that  the  Deponent  meant  to  have  proceeded  to  trial 
accordingly,  but  that  on  the  5th  of  June  he  re- 
ceived notice  of  the  present  motion,  and  he  there- 
upon continued  bis  notice  of  trial  for  the  second 
sittings  in  this  Term. 

The  Deponent  then  submitted,  that  the  Defend- 
ant Md,  by  such  plea,  rendered  himself  personally ' 
liable  for  the  costs  of  the  action,  and  that  on  pay- 
ment thereof  he  was  ready  to  abide  the  order  of  the 
Court,  and  concluded  by  swearing  to  merits. 

The  Court  granted  the  injunction,  on  the 
terms  of  the  Defendant  paying  all  the  costs  at 
law  which  had  been  incurred  up  to  the  time  of 
the  service  of  notice  of  the  decree,  and  the  costs 
of  this  motion. 

Ordered. 


LiTTLEWOOn 
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1822. 
--.  ^^  Wedfugdofft 

JLiTTi/EwooD  V.  Caldwell.      -  nth  June. 

FLATHER  moved  for  an  injunction  in  this  case  ^J^'^m^ 
to  restrain  the  Defendant  from  further  interfering  fi„'te^K* 
in  the   partnership  business,  receiving  debts,  or  "^^^^^^ 
drawing   bills  &c.  and  for  an  account  and  dissolu-  J®*J^  ®^.^^ 
lion  of  the  partnership,  on  a  bill  filed  for  that  pur-  P^^^y- 
pose,  supported  by  an  affidavit  made  by  the  Plain-  ^^'u  *^** 
tiff,  stating,  that  he  and  the  Defendant  had  been  »nit/omided«ii 

^  charges  of  mis-^ 

partners  from  the  year  1805  till  the  time  of  filincr  coDdnct,foran 

account  and  a 

the  bill,  and  that  no  deed  or  articles  of  copartner*  diwoiutionof 

the  partner- 
ship had  ever  been  executed  between  them,  and  ship  and  for 

no  period  fixed  for  the  duration  of  the  partner^  to  restrain  Mm 

ship ;  that  the  Plaintiff  had  invested  in  the  con*  dTbts^^draw^g 

cem  a  capital  of  S,10S/.  while  that  invested  by  the  further^inter- 

Defendant  amounted  to  581/.  only ;  that  since  July  pardi^nhip^ 

1816,  the  account  had  never  been  balanced;  that  nfe'dorezphdn« 

in  February  1822,  the  Plaintiffgave  the  Defendant  fJ^Za!nXo 

notice  in  writing  that  the  partnership  should  cease  deVtorecefved 

and  be  dissolved  in  one  month  fi^om  that  time;  that  per^^L?f^ 

after  that  notice,  they  agreed  that  an  account  of  tt^!^^lu 

stock,  and  the  balance  of  the  partnership  accounts,  JfJJSd  J^t^put 

should  be  taken  by  two  persons  named  on  either  ISSi  wfnS- 

side ;  that  that  was  done,  and  that  it  thereupon  pSintlff^had 

appeared  that  the  Plaintifi*s  share  in  the  capital  5^f'o"5ie'*'™' 

and  profits  of  the  concern  amounted  to  2,495/.  and  §J^°/"„i'^ 

that  the  Defendant  had  drawn  out  of  the  concern  carried  them 

..  away  from  the 

BIS  own  share,  and  128/.  beyond,  which  he  had  partnership 

•^  '  premises,  the 

applied   Coortwould 

not  even  grant 
neinjonctiooyon  the  ground  of  the  PlaintifT having  acted  improperly. 

In  refasing  such  an  application^  however,  the  Court  did  so  expressly  withont  prejudice 
to  any  fotore  applicatioR. 

*  VOt.  KI.  H 
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1822.       applied  to  his  own  use;  and  that  he  had  since 
LnTLBwooo  clandestinely  received  several  sums  of  money  due 
Caidweu.    from  debtors  to  the  concern,  which  he  had  not 
entered  in  the  partnership  books,  but  had  applied 
to  his  own  use,  and  was  therefore  considerably  in- 
debted to  the  concern^ 

The  Defendant  also  filed  an  affidavit  stating, 
that  the  accounts  so  taken  were  not  conclusive, 
but  were  to  be  subject  to  examination ;  that  the 
Plaintiff  had  taken  and  carried  away  the  partner- 
ship books  from  the  premises  where  the  business 
was  carried  on,  and  had  refused  the  Defendant 
access  to  them ;  and  that  the  Defendant  had  re- 
ceived money  due  from  persons  indebted  to  the 
concern,  but  that  he  had  applied  it  to  the  pay- 
ment of  debts  due  from  themselves,  and  not  to  his 
own  use,  and  that  those  sums  had  not  been  entered 
in  the  partnership  books  by  him,  because  the 
Plaintiff  had  removed  them  ;  and  that  he  was  for 
the  same  reason  unable  to  prepare  and  put  in  his 
answer. 

In  support  of  the  motion  it  was  urged,  that  the 
partnership  must  be  considered  as  dissolved  by 
the  effect  of  the  notice;  for  where  partners  are 
not  under  an  express  agreement  that  the  partner- 
ship 9hall  continue  for  any  precise  duration  of  time, 
it  may  be  dissolved  on  notice  at  any  time,  on  the 
accounts  between  them  being  wound  up,  and  the 
balance  feirly  struck — Peacock  v.  Peacock  (a), 
Featherstonhaugh  v.  Fenwick  (6).     It  was  there- 

(a)  16  Ves.  49.  (b)  1 7  Ves.  396. 

fore 
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fore  submitted,  that  under  the  circumstances  dis-      ISSB. 
closed  in  the  affidavits,  the  Plaintiff  was  entitled  to  littlrwood 
the  injunction  prayed.  Caldwbu.. 

Cooper^  for  the  Defendant,  contended,  that  the 
Plaintiff  was  not,  under  the  circumstances  of  this 
case,  in  a  condition  to  ask  for  the  interference  of 
the  Court  as  prayed. 

Richards,  Lord  Chief  Baron. — ^We  cannot  at 
present,  in  this  state  of  the  case,  grant  the  in- 
junction.   Whether  we  ought  to  dissolve  the  part- 
nership, under  the  circumstances  before  us,  is  a 
very  considerable  question.     [His  Lordship  stated 
the  circumstances  from  the  affidavits.^    On  one 
side,  a  misapplication  of  money  received  from  per- 
sons ]ndM)ted  to  the  concern  is  cliarged,  on  the 
other  hand  that  is  denied,  and  the  sums  accounted 
for.      The  Defendant  also  states  in  his  affidavit, 
that  the  Plaintiff  took  away  the  partnership  books, 
and  that  is  not  denied.    That  was  certainly  com- 
mitting an  unwarrantable  outrage  on  the  partner- 
ship property,  to  which  he  had  no  more  right  than 
the  Defendant,  and  it  deprives  the  IHaintiff  of  any 
claim  to  the  favour  of  the  Court.      Under  the 
circumstances,  therefore,  we  refose  the  motion, 
without  prejudice,  however,  to  any  future  appli- 
cation which  may  hereafter  be  thought  adviseable 
to  make. 

The  rest  of  the  Court  concurred. 

Injunction  refused. 
H2  IN 


100  CASES  IN   THE   EXCHEQUER, 

IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  the  Kino's  Bench.] 

Dillon,  Esq.  v.  Parker,  Bart. 

l^h  June, 

togTwruT"  ChITTY  moved,  on  the  part  of  the  PlaintifF  in 
^moVh^gthl"'  ^rror,  pursuant  to  notice,  for  a  rule  to  shew  cause 

record  before  ^^y  j-j^e  Defendant  in  error  should  not  be  corn- 
he  has  procur-         ^ 

ed  the  Judges  pcUcd  to  Settle  8L  bill  of  cxceptious,  allowed  on  the 
exceptiong      trial  of  this  causc  in  the  Court  below,  in  order  that 

tendered  by 

him  at  the        the  learned  Judge  who  tried  the  cause  might  seal 

trial,  on  the  ^  ° 

rejection  of     the  bill  of  exceptious,  that  it  might  be  carried  over 

his  evidence,  i.-^iii  .  111 

waves,  by  so    to  this  Court,  and  why  the  transcript  should  not 
of  exceptions   be  amended  by  having  such  bill  of  exceptions  an«» 

allowed  by  the  ,     . 

Judge.  nexed  thereto. 

SmbU,ihtLt 

beennowaver,  The  actiou  below  was  trcspass  for  breaking  and 
E^r^tot  entering  a  messuage  &c.  of  the  Plaintiff.  The 
tosettie?bSi  Defendant  pleaded.  Not  guilty,  and  Leave  and  li- 
?nS?de?S2uit  cence  ;  and  the  Plaintiff  replied,  taking  issue,  and 
™  mV^p*"'"  ^^  injurid.  The  cause  was  tried  before  Mr.  Jus- 
SwnMrip^Sf*  tice  Richardson,  at  the  Worcester  Summer  Assizes, 
^^LxJ  in  July  1820.  The  jury  found  a  verdict  for  the 
qm.  Within  Plaintiff,  with  damages  on  both  issues,  on  which 
partloSfhtto  judgment  was  entered  up  in  the  following  Michael- 

a  bill  of  excep- 
tions? 

The  Defendant  below  then  brought  a  writ  of 
errpr,  and  he  assigned,  amongst  other  errors,  tliat 

the 
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the  Judge  had  refused  to  permit  him,  on  the  trial  ^  ^822. 
of  the  first  issue,  to  give  in  evidence  that  he  was, 
at  the  periods  mentioned  in  the  second  and  third 
counts  of  the  declaration,  in  possession  of  the  pre- 
mises as  owner  thereof,  referring  to  a  bill  of  excep- 
tions tendered  by  him  on  the  trial  at  Nisi  prius  on 
that  ground.  The  bill  of  exceptions  not  having 
been  brought  over  with  the  transcript  of  the  record, 
a  summons  was  taken  out  on  the  3d  of  Mat/j  re- 
quiring the  Plaintiff's  attorney  to  attend  Mr.  Jus- 
tice Richardson^  to  shew  cause  why  the  bill  of  ex- 
ceptions tendered  by  the  Defendant  on  the  trial 
should  not  be  finally  settled  from  the  Judge's  notes 
of  the  evidence.  The  learned  Judge,  upon  the 
hearing  of  the  matter  upon  the  summons,  refused 
to  determine  the  point. of  practice  as  to  the  time 
within  which  a  bill  of  exceptions  should  be  deliver- 
ed over,  and  suggested  an  application  to  the  Court, 
intimating  that  he  considered  the  Defendant  was 
too  late,  not  having  called  upon  him  till  the  last 
term,  without  doing  something  more. 

Taunton  opposed  the  application  in  the  first  in- 
stance. He  urged  that  the  object  of  the  motion 
was  obviously  merely  delay,  and  submitted  that  the 
Court  should  not,  by  establishing  such  a  precedent, 
furnish  to  unsuccessful  defendants,  such  means  of* 
procrastinating  to  plaintiffs  the  fruit  of  their  ver- 
dict by  so  easy  a  device  as  this.  There  must  ne- 
cessarily, he  urged,  be  some  limited  time  within 
which  the  Judge's  seal  to  a  bill  of  exceptions  ought 
to  be  procured  ;  or  if  it  were  in  the  discretion  of 
the  Court,  this  was  a  case  in  which,  after  such 

gross 
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jg^^  gross  laches,  this  motion  ought  to  be  refused,  even 
if  this  Court  had  the  power  to  do  what  was  now 
asked  of  them,  to  order  a  party  to  settle  a  bill  of 
exceptions,  and  annex  it  to  the  record  after  errors 
assigned.  He  adverted  to  the  statute,  and  the  case 
of  Wright  V.  Sharp  (a). 

Pabk  and  Burbough,  Justices^  observed,  that  it 
was  impossible  for  this  Court  to  order  what  was  re» 
quired  of  it  by  this  application,  and  that  the  proper 
course  would  be  to  apply  to  the  Court  of  King's 
Bench,  who  might  perhaps  make  such  an  order, 
and  then  the  bill  of  exceptions  might  be  brought 
up  by  an  allegation  of  diminution. 

Wood,  Baron. — I  am  clearly  of  opinion  that  it 
is  now  too  late  for  the  party  to  apply  for  the  Judge's 
seal  to  the  bill  of  exceptions.  Having  brought  a 
writ  of  error,  and  removed  the  record,  his  bill  of 
exceptions  is  in  point  of  law  entirely  waved.  He 
ought  not  to  have  brought  this  writ  of  error  until 
he  had  got  his  bill  of  exceptions  sealed,  if  he  had 
meant  to  have  had  it  appepded  to  the  transcript  of 
the  record. 

The  whole  Court  entertaining  the  same  opinion, 
the  application  was  refused. 

Motion  Refused, 

With  Costs. 

(a)Salk.S88. 

BOWTER 
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18S2. 


BowTER  V.  Fritchard  Clerk,  Heriot,  Smith, 
BiRCHAM,  Reed,  and  Maund. 


SaturdM, 
tbthJtme. 


The  Plaintiff,  by  this  bill,  prayed  that  the  De-  An  occupier  of 
fendants    might    set   forth  their    several  titles,  leLe  onbe^ 
claims,  and  interests  in  and  to  the  rent  of  37/.  fromhin^ir 
for  the  tithes  and  premises  in  the  bill  mentioned.;  a4i^r^'r?! 
and  that  they  might  be  decreed  to  interplead  to-  wafte?-'*"* 
gether    touching    the    said  rent  for   the   tithes  Td  by\hV!iS;i 
and  premises  demised  to  the  Plaintiff,  and  that  he  JJil^nTbo" 
might  be  at  liberty  to  pay  the  rent  now  due,  and  J^d^ufe ar-* 
hereafter  to  accrue  due,  into  Court  for  the  benefit  [**";  ^^ 
of  such  of  the  Defendants  as  may  be  declared  to  noUc«ofaffr- 
be  entitled  thereto,  subject  to  further  order  j  and  ft?om^'?Mtee» 
that  the  Defendants  might  be  restrained  from  pro-  f^^^^^^ 
ceeding  in  or  prosecuting  any  actions  at  law  against  ^^g^b'^tb*^* 
him  for  or  in  respect  of  such  rent*  rector),  who 

*^  had,  as  such 

grantees,  sub- 
sequently to 

The  statement  in  the  bill  was,  that  the  Defend-  thetuieof 

the  rector's 

ant  Pritchard — ^being  entitled,  as  Rector  of  Walton^  assignee,  sued 

out  tk^crifu' 

onthe^Hilly  in  which  parish  the  Plaintiff  occupied  doidebimu 

.  eceletuutUiSj 

lands  against  the 
rector,  on  a 
jodgment  obtained  by  them  on  their  secorities,  filed  a  bill  of  interpleader  against  all  the 
parties,  and  obtained  ii\junctions  on  paying  the  rent  doe  from  him  into  Court.  On 
the  answers  of  the  Defendants  coming  in,  the  priority  of  the  several  titles  of  the  claimants 
being  thereby  clearly  set  out,  and  the  rector  aisclaiming,  the  Court  dissolved  the  injunc- 
tions—holding,  that  in  sneh  a  case  they  could  not  restrain  the  party  who  was  shewn  to 
have  a  preferable  title,  from  proceeding  to  enforce  it:  or  to  decree  that  the  parties  should 
interplead  in  a  cue  where  the  priority  of  right  wu  so  distinctly  set  forth  by  the  answers. 

If  tlie  esse  be  nM  soch  as  wlH  support  a  bill  of  Interpleader,  the  defendants  should  demur. 

Sttcb  a  lease  and  assignment  of  part  of  flie  rector's  ecclesiastical  property,  were  held  to 
be  good :  and  not  to  be  affected  by  an  execution  sned  out  against  the  rector,  after  the 
nnt  had  been  assigned. 

In  an  bterpleading  suit,  one  of  the  defendants'  answers  may  be  read  agiunst  the  others. 


io^ 
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and  others. 


lands  to  the  tithes  arising  therein — ^by  indenture  o( 
the  14th  of  April  1820,  demised  to  the  Plaintiff, 
Pritchard  his  heirs,  &c.,  all  those  the  several  tithes  of  com, 
grain,  and  hay,  and  other  great  or  rectorial  and 
small  or  vicarial  tithes  and  dues,  &c«  whatsoever, 
ivhich  should  arise  upon  the  Plaintiff's  lands  during 
the  life  of  Prilchard^  for  the  term  of  his  natural 
life,  at  a  rent  of  37/.  a-year,  with  the  usual  cove- 
nants on  both  sides  :  that  the  Defendants,  Heriot^ 
Smithy  and  Bircham^  on  the  26th  o^  June  1821, 
served  upon  the  Plaintiff  a  written  notice,  signed 
by  Birchanij  stating,  that  by  an  indenture  dated 
the  1st  of  June  1816,  between  Pritchard,  of  the 
first  part,  the  Defendant  Herioi  of  the  second  part, 
and  William  Moore  of  the  third  part,  Pritchard,  for 
the  consideration  therein  mentioned,  granted  to 
Heriot  eiu  annuity  of  50/,,  chargeable  upon  the  rec- 
tory of  Walton^upon^the-Hill^  and  all  the  mes- 
suages or  tenements,  glebe  lands,  tithes,  &c.  for 
the  term  of  99  years,  if  Pritchard  should  so  long 
live;  and  by  the  same  indenture,  PrifcAflrrf  demised 
to  Moorey  his  executors,  ho.y  all  that  the  rectory, 
and  all  glebe  lands,  &c.,  tithes,  &c.,  for  the  term 
of  100  years,  if  Pri/cAarrf  should  so  long  live,  for 
securing  payment  of  the  annuity :  that  Moore  died 
in  November  1816,  leaving  the  Defendant  Bircham 
his  sole  executor.  The  notice  also  stated  the 
grant  of  another  annuity  of  100/.  to  the  Defend- 
ant Smithy  by  indenture  of  the  Sd  oi  June  1819, 
secured  by  a  similar  demise  to  Bircham.  It  then 
proceeded  to  apprize  the  plaintiff  that  he  would  be 
required  during  his  occupancy  of  the  lands,  tithes, 
&c»,  on  which  the  annuities  were  charged,  as 

owner, 
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owner,  lessee,  or  tenant,  to  pay  to  him  {Birchdni),       1823. 
his  executors,  &c.,   the  rents,   tithes,  &c.,   then     bowyer 
due,  or  the  compositions  or  payments  to  be  made   pr,tcharo 
by  him  in  lieu  thereof,  or  which  should  become    *°^  ®*®"' 
due,  &c.;  and  that  in  default  of  such  payment,  he, 
Birchanij  should  pursue  his  remedy  by  ejectment 
or  otherwise^ 

The  bill  also  stated,  that  Pritchard  admitted 
such  indentures,  and  that  Bircham  was  the  repre- 
sentative of  William  Moore  ;  but  the  Plaintiff  al- 
leged and  insisted  that  the  deeds  were  not  valid,  on 
the  ground  of  usury :  that  the  Defendant  Maund 
had  informed  the  Plaintiff,  and  Pritctiard  had  ad- 
mitted, that  subsequently  to  the  date  and  execu- 
tion of  the  said  indenture  of  lease  of  April  1820, 
but  previously  to  August  182] ,  Pritchard^  for  some 
considerable  pecuniary  consideration,  assigned  to 
Maund  the  said  yearly  rent  of  37/.  It  was  also 
alleged,  that  there  was  then  due  from  the  Plaintiff 
under  the  lease,  the  rent  for  the  year  which  ended 
on  the  29th  of  September  1821,  which,  after  certain 
deductions,  amounted  to  SI/.  105.,  and  that  such 
rent  was  claimed  from  him  to  be  paid  to  them  by 
each  of  the  three  parties  defendant,  by  Pritchard^ 
by  Maundy  and  by  Heriotj  Smith  and  Bircham^  each 
of  whom  had  given  the  Plaintiff  notice  not  to  pay 
the  rent  to  the  others,  and  had  commenced,  or 
were  about  to  commence^  actions  against  him  for 
the  recovery  thereof:  that  Feed  and  Bircham  had, 
before  the  9th  of  May  182i,  recovered  judgment 
against  Pritchard  for  4,500/.  and  costs,  and  had 
thereupon  issued  a  writ  of  Jieri  facias  de  bonis  ec* 

clesiasticis 
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1823.      clesiastkis  against  Pritchard  as  rector,  directed  to 
^"^^^^^    hia  diocesan,  who  had  sequestered  the  fruits,  tithes, 
Pm-rcHARD  *^^  profits  of  the  rectory,  and  appointed  Bircham 
and  others,    ^j^j  Reed  Sequestrators,  in  the  usual  manner :  that 
under  such  judgment,  execution,  and  sequestra- 
tion, Bircham  and  Reed  claimed  the  rent  due  from 
Plaintiff.     The  Bill  concluded  in  the  usual  man- 
ner, stating  that  the  Plaintiff  was  ready  and  willing 
to  pay  the  rent  to  the  persons  to  whom  it  was  due, 
but  that  he  could  not  safely  pay  it,  by  reason  of  the 
conflicting  claims;  praying,  &c* 

Heriot^  Smithy  Bircham^  and  Reed^  put  in  a  joint 
and  several  answer,  and  thereby  insisted,  that  if 
Pritchard  had  granted  to  the  Plaintiff  the  lease  of 
14th  April  1820,  such  lease  was  void  as  against 
them,  claiming,  as  they  did,  under  the  said  inden- 
tures, and  that  the  Plaintiff  was  bound,  from  the 
date  of  the  notice,  to  pay  them  the  full  value  of 
the  titheable  matters  produced  upon  the  lands  oc- 
cupied by  him  within  the  rectory,  until  the  26th 
of  June  1821,  in  part  payment  of  the  annuities 
granted  by  Pritchard :  and  that  he  was  bound  in 
future  to  render  to  Defendants  Heriot  and  Smith 
the  tithes  in  kind,  or  the  full  value.  And  they 
stated,  that  they  did  not  claim  from  the  Plaintiff 
'  or  insist  on  his  paying  to  them  87/.,  or  any  other 
sum,  as  being  rent,  as  mentioned  in  the  bill,  unless 
the  Court  should  be  of  opinion  that  the  lease 
therein  mentioned  to  have  been  granted  by  Pritch- 
ard to  the  Plaintiff  was  valid  as  against  Heriot 
and  Smith;  and  in  that  case  the  Defendants  i7e- 
riot  and  Smith  claimed  to  be  entitled  to  the  rent 

then 


andothcn* 
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then  due  and  in  arrear  under  such  lease,  in  part  1833. 
payment  and  satisfaction  of  their  annuities,  and  the  bowtbr 
future  rent  to  accrue  due  under  such  lease,  as  in-  pritchard 
cumbrancers  upon  the  said  rectory*.  They  alleged, 
that  Bircham  and  Reed,  in  Hilary  Term,  1821,  re- 
covered judgment  against  Pritchard^  and  that  exe« 
cation  was  issued  out  thereon  on  the  9th  of  May 
1821,  and  that  on  the  22d  Bircham  wm  appointed 
sequestrator,  on  behalf  of  himself  and  Reed.  The 
same  Defendants,  in  conclusion,  submitted,  that 
the  Plaintiff  was  not  entitled  to  call  upon  them  to 
interplead  touching  the  rent  reserved  by  the  lease, 
and  that  the  Plaintiff  had  not  by  his  bill  stated  a 
case  of  interpleader  against  them,  claiming  under 
the  indentures  of  1816  and  1819 — ^insisting  on  the 
benefit  of  such  objection,  as  if  they  had  in  that 
lespect  demurred  to  the  bill. 

The  Defendant  Maund  afterwards  put  in  his  an- 
swer, stating,  that  he  had,  by  indenture  dated 
the  4th  of  May  1820,  reciting  the  said  inden-^ 
ture  of  14th  Aprils  agreed  with  Pritchard  for  the 
absolute  assignment  of  the  said  rent  of  37/1,  and 
all  his  interest  therein,  for  the  sum  of  240/.,  and 
fi)r  that  consideration  Pritchard  thereby  assigned 
the  said  rent  to  him  for  the  life  of  Pritchard^  with 
a  power  reserved  for  the  re-purchase  thereof  at  the 
end  of  five  years :  that  he  paid  Pritchard  the  whole 
of  the  said  consideration-money,  and  that  a  few 
days  after  the  execution  of  the  indenture,  he  caus- 
ed a  letter  to  be  sent  to  the  Plaintiff,  containing 
notice  of  the  substance  or  eflect  of  such  indenture, 
and  required  him  to  pay  him  the  said  rent :  that  the 

Plaintiff 


^Dcl  oUiere« 
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1839.  Plaintiff  had  accordingly  paid  the  year's  rent,  which 
BowYER  became  due  on  the  29th  of  September  1820.  The 
pritchard  Defendant  also  alleged  that  he  had  no  notice  at 
any  time  before,  or  for  several  months  subsequent 
to  the  4th  May  1820,  or  reason  to  suspect  that 
the  rectory  was  subject  to  any  grant  or  charges. 
And  he  submitted  and  insisted,  that  under  the 
circumstances  he  was  entitled  to  have  and  receive 
the  said  rent  from  the  Plaintiff,  and  that  he  ought 
not  to  be  restrained  by  the  injunction  of  the  Court 
from  such  legal  steps  and  remedies  as  he  might  be 
advised  to  take,  in  order  to  compel  the  Plaintiff  to 
pay  it. 

The  Defendant  Maund  alleged  fraud  on  the 
part  of  the  annuitants  in  several  respects,  and  in* 
sisted  that  the  deeds  on  which  they  claimed  were 
void.  He  also  stated,  that  he  did  not  know  or 
believe  that  Pritchard  had  claimed  from  the  Plain- 
tiff the  rent  due  at  Michaelmas  last  under  the 
lease :  and,  denying  all  knowledge  of  the  fact,  whe* 
ther  the  other  Defendants  claimed  the  re<k  from 
Plaintiff,  he  admitted  that  he  claimed  the  whole, 
as  assignee  of  Pritchard.  He  further  stated,  that 
he  did  not  believe  that  Pritchard  had  given  notice 
to  the  Plaintiff  not  to  pay  the  rent  to  Smith  and 
Birc/iam^  or  that  Pritchard  had  commenced  or  in- 
tended to  commence  any  action  against  the  Plain- 
tiff for  the  rent  due  :  that  since  the  date  of  the  no- 
tice by  Bircham^  the  Plaintiff  had  repeatedly  pro- 
mised to  pay  the  present  arrear  of  such  rent  to  him, 
the  Defendant  Maundy  and  that  not  having  done 
so  he,  the  Defendant,  did  intend  to  commence  such  * 

action 
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action  as  He  might  be  advised  in  order  to  compel       1^2. 
the  payment.  \  Bowyer 


The  Defendant  concluded  by  denying  that,  by 
reason  of  the  circumstances,  the  Plaintiff  was  unable 
safely  and  properly  to  pay  the  rent  due,  and  that 
the  Plaintiff  had  made  any  case  by  his  bill  which 
entitled  him  to  call  upon  the  parties  defendant 
thereto  to  interplead,  claiming  the  same  benefit  as 
if  the  Defendant  had  demurred  to  the  bill. 

The  Defendant  Pritchardj  by  his  answer,  dis- 
claimed all  interest  in  the  rent  since  the  4th  May^ 
1820. 

The  Plaintiff  obtained  an  injunction,  on  pay- 
ing into  Court  the  year's  rent  due  at  Michaelmas 
1821*  That  injunction  was  afterwards  dissolved 
as  against  Bircham  and  Reed^  on  their  answer  being 
filedy  and  the  common  order  nisi  was  obtained  for 
dissolving  the  injunction  as  against  Maund  and 
Pritchard.  On  the  8th  of  June  notice  was  given 
to  the  Plaintiff,  that  it  would  be  moved  to  make 
that  order  absolute.  The  Plaintiff  gave  notice  on 
the  10th,  of  a  motion  to  revive  the  injunction  as 
against  Bircham  and  Reed^  and  of  shewing  cause 
against  the  order  nisi  at  the  same  time. 

The  motion  for  making  absolute  the  order  to 
dissolve  the  injunction  against  Maundy  now  came 
on. 

jigar  and  Knight  appeared  for  the  Plaintiff:  and 

Martiitj 


V. 

Pritchard 
and  others. 
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18S2.  Martifh  Barber^  and  Wak^ld^  for  the  several 

"5^;;^    Defendants. 


Pritcharo 
Mid  others. 


Martin  having  applied  to  make  the  order  nm 
absolute, 


Agar  and  Knight^  on  the  part  of  the  Plaintifiv 
submitted)  that  this  was  a  proper  case,  on  the  facts, 
for  a  bill  of  interpleader ;  and  that  the  objection 
that  this  was  a  case  where  a  tenant  called  on  bis 
landlord  to  interplead,  did  not  apply  to  this,  be- 
cause the  question  was  raised  by  the  act  of  the 
landlord  subsequent  to  the  lease — Cofwtan  v*  WiU 
Uams  (a). 

They  also  submitted,  that  the  assignment  was 
void  in  this  case,  as  PriVcAarc?  had  no  right  to 
assign  the  rent,  and  that  alone  would  be  a  good 
reason  for  the  Plaintiff's  coming  here  for  protec- 
tion against  the  vexation  of  having  to  discuss  a 
doubtful  claim. 


[The  Counsel  for  the  Plaintiff  being  about  to 
read  statements  out  of  one  of  the  answers,  in  sup- 
port of  their  opposition  to  the  order,  it  was  object- 
ed, that  as  the  several  Defendants  claimed  under 
different  interests,  they  were  not  bound  by  the  an- 
swers of  the  others ;  but 

The  Court  determined  that  this  must  be  taken  to 
be  an  interpleading  bill,  because  it  had  not  been 


{«)9Vc8.  tor- 


demurred 
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demurred  to,  and  that  it  was  therefine  competent  ^J^^!;^ 
to  the  Plaintiff  to  read  passages  out  of  any  of  the  Bowybr 
answers  against  either  of  the  Defendants.^  pritchard 

and  otheri. 

It  was,  on  the  whole  case,  contended  on  the  part 
of  the  Plaintiff,  that  as  this  was  a  case  where  the  pay- 
ment sought  from  the  Plaintiff  could  not  be  safely 
made,  he  had  a  right  to  call  on  the  parties  claiming 
it  to  interplead,  or  at  least  to  have  an  injunction. 
The  principle  on  the  doctrine  of  interpleader,  as 
laid  down  in  the  case  of  Angell  v.  Hodden  (J>\  they 
uj^ged,  carried  the  right  very  far,  as  it  was  deter- 
Quned  there,  that  upon  notice  merely  of  a  variety 
of  claims  by  persons  amongst  whom  an  entire 
charge  was  divided,  a  bill  of  interpleader  might  be 
filed  by  the  party  entitled  to  be  discharged  by  a 
single  payment,  that  he  might  not  be  harrassed  by 
*<  the  vexation  attending  the  discussion"  of  the 
several  suits.  And  it  was  in  some  degree  upon  that 
ground  (as  the  Lord  Chancellor  observes,  in  giving 
judgment  in  the  case  cited)  that  Lord  ThurhWj  in 
the  case  of  The  Duke  of  Bolton  v.  Williams^  grant- 
ed a  perpetual  injunction  against  the  executors  of 
the  annuitants,  which  did  not  properly  belong  to  a 
strict  bill  of  interpleader;  for  though  he  could  very 
well  decide  upon  that,  to  whom  the  arrears  were 
to  be  paid,  yet  as  sums  on  account  of  the  future 
payments  would  continually  be  coming  into  contro- 
versy, unless  he  had  restrained  them  from  proceed- 
ing in  their  action,  he  could  not  have  given  that 
complete  relief  which  was  necessary  to  deliver  the 
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Plaintiff  from  the  vexation  to  which  he  would  have 
been  liable.   Lord  Rosslyn  is  also  there  said  to  have 
acted  on  the  same  principle,  holding,  that  a  Plain- 
tiff was  entitled  to  have  all  the  parties  to  whom  he 
had  made  assignments  brought  before  the  Court 
together,  and  was  not  to  be  put  to  try  with  each 
of  them  the  question  upon  his  claim.    The  present 
Lord  Chancellor,  in  the  same  case  of  Angell  v. 
Hodden^  speaking  of  the  reasoning  of  Lords  Ross- 
lyn and  ThurloWj  on  the  case  of  the  Duke  of  Bolton 
V.  TVilliamSy  says—**  The  ground  of  the  judgment 
is,  that  the  Duke  held  the  money  for  the  trustee; 
if  he  chose  to  assert  his  legal  title  on  behalf  of 
others  :  but  if  he  would  not  assert  that  title,  there 
was  a  principle   of  jurisprudence   in  this  Court 
entitling  the  Duke  to  say  he  had  the  nnioney  ready 
to  be   handed  over  to  any  person  who  had  the 
right  to  it;  and,  all  these  persons  making  claims, 
to  desire  the  Court  to  tell  him  to  whom  he  ought 
to  pay  it.    The  ground,  therefore,  was  not  that  he 
might  not  have  been  able,  by  great  attention  and 
caution,  to  make  himself  secure,  but  that  he  might 
secure  himself  by  one  suit,  instead    of  perhaps 
fi)rty  ;  as  one  payment  ought  to  discharge  him." 


In  the  case  of  Dungey  v.  Angove  (c),  the  Lord 
Chancellor  distinctly  says,  that  **  a  bill  of  inter- 
"  pleader  will  lie  where  the  tenant  may  be  liable 
"to  pay  the  rent  to  one  of  two  different  persons,*' 
— flaying  that  down  as  a  general  unqualified  princi- 
ple of  Equity, 
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On  the  whole,  therefore,  it  was  submitted,  that       ^828. 
this  was  a  proper  case  for  the  Plaintiff  to  bring  be-     bowykr 
fore  the  Court,  to  protect  himself  by  its  interference    pritchahp 
from  the  hazard  of  complying  with  either  of  these 
conflicting  demands,  and  from  the  barrassment  and 
vexation  of  simultaneous  suits  by  the  sequestrators 
and  th^  assignee  of  the  rent. 

Barber  and  Wakefield^  who  appeared  for  different 
Defendants,  were  stopped  by  the  Court* 

Richards,  Lord  Chief  Baron. — We  are  asked  by 
this  motion  to  dissolve  the  injunction  which  has 
been  obtained ;  and  the  only  question  is,  whether, 
under  the  circumstances  before  us,  we  shall  do  so, 
or  continue  it  ?  We  must  determine  that  question 
entirely  upon  what  is  stated  in  the  several  answers, 
and  if  we  find  amongst  conflicting  titles  set  up,  one 
prior  in  point  of  time,  and  all  the  others  subsequent 
to  it,  there  can  be  no  doubt  that  the  party  from 
whom  the  claim  is  sought  must  first  satisfy  the  person 
who  has  the  preferable  title,  as  being  the  oldest,  just 
as  if  it  were  the  common  case  of  two  mortgagees^ 
one  of  them  having  first  got  the  legal  estate* 

In  this  case  the  Plaintiff  holds  lands,  from  which 
the  tithes  are  due  to  Pritchard — Pritchard  demised 
the  tithes  to  him,  reserving  rent,  and  that  rent  he 
assigned  to  Maund.  It  was  &irly  enough  urged,  that 
such  an  assignment  was  void ;  but  we  are  of  opi<- 
nion  that  it  is  not.  There  are  many  cases  in  which 
it  has  been  determined,  that  a  rector  may  so  dis« 
pose  of  part  of  his  property.   In  fact  the  sequestra- 
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tion  itself  must  necessarily  have  the  eflfect  of  ad- 
mitting that,  for  if  it  were  not  legally  assignable, 
pRiTCHARD  the  law  would  not  permit  it  to  be  touched  by  ajffm 
facias.  We  can  not,  therefore,  say  that  this  was  a 
void  assignment,  on  the  ground  of  any  existing 
legal  incapacity  in  the  assignor  to  grant  his  interest 
to  the  assignee,  particularly  in  a  question  taised  be- 
tween the  assignee  and  the  sequestrator. 

The  lease  of  the  tithes  was  made  in  1820,  and 
the  assignment  in  1821.  The  sequestration  was 
then  issued  long  after  the  assignment.  The  Plaintiff 
thereupon  filed  this  bill,  which  is  strictly  an  inter- 
pleading bill,and  certainly  the  Plaintiff  had  a  right  to 
file  this  bill  for  any  purpose.  The  Defendants  have 
all  put  in  answers.  The  Plaintiff  having  obtained  an 
injunction,  on  paying  the  money  into  Court,  now, 
after  all  the  answers  have  come  in,  requires  that  the 
injunction  may  be  continued  till  the  hearing;  and  on 
those  answers  we  must  proceed  in  determining  whe- 
ther we  will  do  so  or  not,  without  regard  to  any  other 
case  which  the  Plaintiff  may  hereafter  make  on  pro- 
ducing evidence  at  the  hearing.  We  see  by  the  an- 
swers  that  MauncTs  title  under  the  assignment  is 
anterior  to  that  of  the  other  Defendants  who  claim 
under  the  sequestration.  Upon  what  possible  ques- 
tion, then,  can  we,  under  such  circumstances,  con- 
tinue this  injunction,  and  thus  prevent  the  party 
from  proceeding  to  recover  his  right  at  law,  until 
we  shall  have  made  further  inquiry  ?  What  inquiry 
can  we  make ?  We  can  not  send  it  to  the  Master; 
for  there  is  in  fact  nothing  to  inquire  about.  From 
the  facts  stated  on  the  record,  it  appears  that 
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Mound  was  Brst  entitled.  He  has  tbere^e  a  right      ^^^- 
to  priority  of  payment ;  and  until  he  is  satisfied,     bowtm 
the  other  Defendants  who  claim  under  a  later  title   PRnciiAm 
can  not  make  any  demand  of  the  rent  from  the 
Plaintiff.    Consequently,  on  the  facts  before  us,  we 
can  not  take  any  other  course  than  to  dissolve  the  in- 
junction, for  there  is  not  on  these  answers  the  least 
foundation  for  the  interference  of  the  Court  to  re- 
strain the  Defendant  Mound  from  proceeding  to 
recover  the  rent  assigned  to  him.    Hie  injunction 
must  therefore  be  dissolved. 

Graham,  Baron. — ^I  am  clearly  of  opinion  that 
the  rector's  lease  was  good  in  the  first  instance,  and 
so  was  Ibe  assignment;  and  I  have  known  instances 
of  mortgi^ees  of  rectors  recovering  in  ejectment 
Where  the  priority  of  difierent  titles  is  dear,  there 
can  be  no  ground  for  a  bill  of  interpleader.  Tlie 
case  of  Dungey  v.  Angwe  (d)  was  very  properly 
decided,  according  to  the  circumstances,  but  tiiis 
is  a  very  different  case.  Here  there  are  distinct 
titles  in  different  persons,  it  is  true,  but  tfiey  are 
not  incompatible,  and  may  consist  together,  where 
one  of  the  parties  has  a  clearly  preforaUe  right  to 
be  paid  first  before  the  others.  PrUclmrd^s  ofi* 
ginal  right  to  lease  the  tithes  can  not,  I  think,  be 
impeached  on  any  ground.  Suppose  he  was  before 
the  Court  in  this  case,  what  objection  oould  he 
make  to  his  assignment  of  his  right  for  a  valuable 
connderauon  ?  As  between  him  and  Maundy  he 
would  be  estopped,  and  those  claiming  under  him 
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1822.       can  not  be  in  a  better  situation  than  he  himself 
BowYBR     would  be.     The  facts  of  the  case  are  too  clear  for 
PftrrcHARD   argument.   Then  ejectments  have  been  brought  on 
aod  othen.    j-jj^^g  y^jy  annuities,  and  no  doubt,  if  it  were  not  for 
Maund^s  prior  title,  they  might  be  supported.  I  my- 
self so  determined  against  Dr.  Bingham^  in  a  cause 
tried  before  me  at  NisiPrius.  If  the  assignment  be 
not  good  as  to  Maundy  it  must  be  bad  as  to  the 
other  Defendants.     In  every  point  of  view  Mound 
has  the  preferable  title,  and  we  can  not  interfere 
upon  this  bill  and  the  answers  to  prevent  him  from 
recovering  upon  it.   No  doubt  the  injunction  ought 
to  be  dissolved. 

Wood,  Baron. — I  certainly  can  not  say  that  I 
am  very  conversant  with  the  doctrine  of  inter- 
pleader, as  entertained  in  Courts  of  Equity;  but  on 
the  question  of  priority  of  title,  made  in  this  case, 
I  have  no  doubt.  I  think  it  quite  clear  that  tlie 
lease  and  the  assignment  were  in  themselves  both 
good.  Then  there  has  been  nothing  shown  to  iia- 
peach  the  right  of  the  assignee ;  and  his  title  being 
good,  it  is  quite  impossible  that  it  can  be  affected 
by  an  execution  issued  afler  the  rent  had  been  le- 
gally assigned  by  deed.  There  is  therefore  no  rea- 
son why  the  injunction  should  be  continued. 

Garrow,  jBaron,  concurred. 

Injunction  Dissolved. 


Nannet 
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Nanney  and  others  v.  Hugh  Tottt,  Clerk. 
f  Exception  to  Master's  Certificate.] 

15th  JmU'. 

The  Plain tifl&,  who  had  been  co-Defendants  in  an  a  defendant 
original  bill  with  a  person  of  whom  the  now  Defend*  reyiYor  cannot 
ant  was  the  representative,  by  this  bill,  filed  Trinity  ur  onTh?^- 
Term,  2  Geo.  4.,  prayed  that  the  Defendant  might  S^iiMfitated 
either  admit  assets  of  the  deceased  {WaUam  Totty)  toSeSriglni 
safficient  to  answer  the  Plaintiff's  demands  there-  dii"fidTd5foI 
on  in  respect  of  the  matters  therein  mentioned*  or  if^iVdo,Uwui 
might  set  forth  an  account  of  the  personal  estate  n^"^" 
and  effects  of  which  Totty  was  possessed,  &c.  at  ^"P«nged. 
the  time  of  his  death,  &c.:  that  the  Defendant     ;«'«>>«wnbe 

'  not  properly 

might  shew  cause  why  the  suit  instituted  by  the  *iy^r  ©  Tth 
deceased,  and  the  proceedings  therein,  should  not  p>«intiffbenot 
stand  revived  and  be  in  the  same  condition  as  at  ?5//^i»fi'«» 

bill  of  revivor, 

the  time  of  his  death :  and  that  the  same  might  the  defendant 

should  demorf 

Stand  and  be  revived  accordingly.  as  bv  answer- 

ing  he  waves 
the  objections, 
__       ,.!«/•      «  r«   If    I  1     and  admits  the 

The  bill  set  forth  a  statement  of  all  the  proceed-  bin  to  be  a 
ifigs  by  bill  filed  in  1784,  and  bills  of  revivor  and  revivor,  and 
supplement  which  had  been  taken  in  an  original  weufiied'^y 
suit  instituted  by  and  on  the  behalf  of  certain  per-  pidn^J 
sons,  creditoi-s  of  a  deceased  intestate,  against  his 
representatives  and  other  creditors,  several  of  whom 
were  the  now  Plaintiffi,  for  an  account  and  payment 
of  their  debts,  the  result  of  which  was,  that  a  re- 
ference to  take  an  account  was  decreed,  and  it  was 
ordered  that  the  intestate's  estates  should  be  applied 

in 
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1822«  in  payment  of  his  debts,  and  that  an  account  should 
Nanhey  be  taken  of  v^hat  was  due  to  William  Tottyy  one  of 
the  defendants  in  that  suit,  on  a  mortgage  for  prin- 
cipal and  interest,  and  an  account  of  what  i»bney 
had  been  or  might  have  been  received  by  Totty  on 
account  of  the  rents  and  profits  of  the  mortgaged 
estate,  and  that  the  balance  due  to  or  from  Totty 
by  or  to  the  intestate's  estate  might  be  ascer* 
tained* 

It  was  afterwards  ordered,  by  a  further  decree, 
that  a  balance  of  460/.  found  due  to  Tottif  on  the 
mortgage  should  be  postponed  till  the  %um  of  1036/. 
found  to  be  due  from  him  to  the  estate  on  the  ba* 
lance  of  his  accounts  as  receiver  should  be  paid  into 
Court.  A  variety  of  decrees,  reports,  and  further 
orders,  made  in  the  course  of  the  cause,  and  an  Act 
of  Parliament  for  discharging  the  intestate's  debts 
out  of  his  real  property,  were  set  out  in  the  bill. 
It  was  alleged  that  Totty  died  in  1797,  without  hav- 
ing paid  the  1026/L  into  Court,  and  that  after  several 
successive  administrations,  on  each  of  which  the  suit 
was  revived  by  bill  of  revivor  and  supplement,  the 
present  Defendant  in  1821  became  his  personal 
representative :  and  that  it  had  been  decreed  that 
Totty  and  his  representatives  should  assign  the  deed 
of  demise  or  mortgage. 

The  concluding  statement  of  the  bill  was,  that 
the  Defendant  had  possessed  himself  of  assets  to 
answer  the  money  reported  to  be  due  from  fVilHom 
Totty;  and  therefore  the  Flaintifis  prayed,  &c.  (as 
above.) 

The 
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The  bill  interrogated  to  the  facts  of  the  proceed-  ^J^j;^ 

ings  having  taken  place,  and  the  decrees  and  orders  nannet 
having  been  made  as  alleged.  v. 


TOTTY. 


The  Defendant  put  in  a  very  unusually  long  and 
full  answer,  consisting  almost  entirely  of  allegations 
calculated  to  make  a  new  case  of  defence,  and  to 
put  fresh  matter  in  issue  which  had  not  previously 
been  before  the  Court  on  any  former  occasion }  al- 
leging, amongst  other  things,  that  many  sums  of 
money,  to  a  considerable  amount,  had  been  ad- 
vanced by  William  Totbf  on  account  of  the  intes- 
tate, which  the  deputy-remembrancer  had  refused 
to  allow  him  in  his  accounts,  and  offering  to  prove 
that  fact ;  and  stating  reasons  why  more  time  had 
not  been  allowed  for  the  passing  such  accounts,  and 
that  the  decree  was  to  be  made  subject  to  a  further 
account,  and  tliat  an  unassigned  term  was  permitted 
to  remain  outstanding  in  William  Totty^  as  a  secu*^ 
rity  for  the  balance  which  might  be  due  to  him, 
and  was  still  in  the  Defendant ;  and  that  the  par- 
ties had  endeavoured  to  come  to  an  agreement  to 
refer  the  accounts  to  arbitration,  but  without  being 
able  to  do  so,  although  bonds  of  arbitration  had 
been  prepared.  He  also  relied  on  a  bond  given  by 
the  administrator  of  the  intestate,  and  other  docu- 
ments in  support  of  his  account. 

On  the  9th  of  May^  Temple  obtained  an  order  to 
refer  the  Defendant's  answer  to  the  Plaintiff's  bill 
of  revivor  ^'  and  supplement"  for  impertinence, 
whereupon  the  Master  certified  it  to  be  imper- 
tinent; and,  referring  to  the  impertinent  pas- 
sages. 
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sagesy  it  applied  to  nearly  the  whole  of  the  an<« 


Nannby     swer. 

Md  others 

V. 

tOTTT4 


A  general  exception  was  filed  to  that  report, 
Mrhich  now  came  on  to  be  argued. 

Martin  and  Daniel^  in  support  of  the  exception^ 
aubmitted,  that  the  Master  having  proceeded  on 
the  assumption  that  this  was  a  mere  bill  of  revivor^ 
had  been  in  an  error^  for  that  this  bill  Was  in  effect, 
when  considered  with  reference  to  the  parties. 
Plaintiffs  on  this  record,  who  were  different  from 
those  who  were  Defendants  in  the  original  suit,  and 
with  reference  to  the  matters  stated  in  this  bill, 
maiiy  of  which  were  new,  necessarily  to  be  treat-> 
ed  as  a  supplemental  bill;   and  the  Defendant 
had  a  right,  in  order  to  meet  the  Plaintiff's  state- 
ments, to  put  on  the  record  such  facts  as  would  be  of 
effect  in  contradicting  the  allegations.    And  they 
urged,  that  this  being  originally  a  creditor's  suit, 
could  ortly  be  revived  by  supplemental  bill,  as  there 
Was  no  privity  between  the  now  Plaintiffs  and  the 
Plaintifis  to  the  original  bill,  entitling  them  to  file 
a  mere  bill  of  revivor  as  a  matter  of  course, — that 
k  defence  by  a  mortgagee  to  a  creditor's  bill  might 
be  very  different  from  that  to  a  suit  by  representa^ 
tives,  to  which  the  original  Plaintiffs  were  not  par- 
ties, as  in  this  case« 

Fonblanque  and  Temple^  who  appeared  for  the 
Plaintiffs,  to  support  the  Master's  Report  were  not 
called  upon  by  the  Court  to  offer  any  thing  in  an* 
iwer  to  the  exception. 

Richards, 
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•  Richards,  Lard  C«gf  JSaron,— This  bill  is  filed  ^  1^ 
by  parties  who  were  some  of  them  at  least  Defend- 
ants to  the  original  suit.  They  certainly  might 
divide  and  file  a  bill  of  revivor,  according  to  the 
exigencies  of  the  case.  The  question  is,  whether 
this  is  a  bill  of  revivor  or  not  ?  If  it  be  not  strictly 
a  bill  of  revivor,  or  if  a  bill  of  revivor  could  not  be 
properly  filed,  the  proper  course  for  the  Defend- 
ant to  have  taken,  and  his  only  course  of  raising 
objections  to  the  bill^  would  have  been  to  have  de- 
murred, if  he  is  right.  There  being  no  demurrer  on 
that  ground,  we  must  take  it  that  this  is  a  bill  of 
revivor ;  and  certainly  any  parties  interested  in  the 
decree  against  the  original  Defendant,  William 
Tothfy  would  have  a  right  to  file  a  bill  of  revivor 
against  him  if  he  had  been  now  alive ;  and  he,  as 
Defendant  to  that  bill,  could  not  have  put  in  an 
answer  containing  new  facts,  which  might,  if  it  had 
been  filed  originally,  have  produced  a  different  de- 
cree. The  present  Defendant  is  precisely  in  the 
same  situation^^  By  putting  in  an  answer,  the  ob- 
jections which  have  been  taken,  if  they  were  well 
founded,  are  waved.  It  is  then  admitted  that  the 
bill  is  properly  a  bill  of  revivor,  and  that  the  parties 
have  a  right  to  revive. 

If  we  were  to  allow  this  exception,  I  do  not  know 
to  what  extent  we  should  be  imposing  inconve- 
nience on  suitors;  for  I  do  not  see  why  an  executor 
againt  whom  a  suit  should  be  revived,  might  not  as 
well  put  a  new  case  on  the  record,  and  go  to  com- 
mission, to  bring  up  any  new  facts  which  might 
have  induced  a  different  decree  from  that  al- 
ready 
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18sa.      ready  loade  ii\  the  original  suit  sought  to  be  re- 


Nakney     vived, 

aodothen 

9* 

TwTV. 


I  am  therefore  clearly  of  opinion,  that  this  an- 
swer is  impertinent,  as  the  Master  has  certified  to 
us. 


The  rest  of  the  Court  concurred. 


Exception  overruled. 


Monday^ 
irtk  Jmm. 

The  Conrt  will 
not  set  aside 
the  service  of 
a  writ  for  irre- 
gnlarity,  in 
being  served 
in  a  city  locally 
within  a  coun- 
ty where  it  was 
directed  to  the 
Sheriff  of  that 
county,  if 
the  defendant 
have  paid  the 
debt  and  part 
of  the  costs; 
lor  such  an  ir- 
reguhuritvmay 
be  waved  by 
the  conduct  of 
the  defendant 

A  rule  to 
shew  cause  un- 
der such  cir- 
cumstances 
discharged 
wUk  eost9. 


Monday  v.  Sear. 

Price  shewed  cause  against  a  rule,  which  had 
been  obtained  on  the  7th  of  Junej  by  Sir  William 
Owen,  for  setting  aside  the  service  of  the  writ  of 
quo  minus  issued  in  this  cause  for  irregularity,  with 
costs. 

The  objection  raised  by  the  Defendant's'  affida- 
vit was,  that  it  was  served  in  the  city  oi  Canterbury, 
being  directed  to  the  Sheriff  of  Kent  The  writ 
was  issued  on  the  24th  of  Aprils  and  served  on  the 
ISth  oiMay. 

That 


An  application  for  snch  a  purpose  must  be  made  in  the  first  instance. 

It  is  not  necessary  in  this  Court  that  the  affidavit  on  which  such  an  application  is  founded 
should  negative  that  the  process  was  served  on  the  confines,  and  that  there  existed  any  dis- 
pate  about  the  boundaries. 
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That  was  answered  by  affidavit  of  the  fact,  that    ^  J8M^ 
the  Defendant  had  since  paid  the  debt  (41)^  and 
30s.  towards  the  costs,  undertaking  to  pay  the  re- 
mainder, if  more  should  be  justly  due. 

It  was  now  urged  as  cause  against  making  the 
rale  absolute — first,  that  the  affidavit  on  which  it 
had  been  obtained  was  insufficient  to  support  the 
application,  because  it  did  not  n^ative  that  the 
process  was  served  on  the  confines  of  the  proper 
jurisdiction)  and  it  did  not  allege  that  there  was  no 
dispute  about  the  boundaries,  both  of  which  allega- 
tions were  made  necessary  by  the  rules  of  practice 
in  such  cases : v.  Walters  (a),  Twiss  v.  Wil- 
liams (^b^;  for  if  the  boundaries  be  in  dispute,  the 
Courts  will  not  disturb  the  service,  Chase  v. 
Joyce  (c). 

[Wood,  Baron. — ^There  can  be  no  reason  for  re- 
quiring the  Defendant  to  negative  the  existence  of 
any  doubt  as  to  the  boundaries,  when  he  swears 
that  he  was  served  in  the  city  of  Canterbury  with 
copy  of  process,  directed  to  the  Sheriff^  of  Kent. 
There  is  no  such  rule  in  this  Court  certainly.  If 
there  was  any  dispute  about  the  boundaries,  that 
should  be  shewn  by  the  other  party  who  resists  the 
implication  on  that  ground.] 

It  was  then  submitted  that  the  application  was 
now  too  late,  even  if  there  were  any  thing  in  the 
objection  on  which  it  was  founded,  the  rule  of  this 

(a)  1  Chit  Rep.  14.  (c)  4  Maule  and  Selw.  412. 

(6)  1  CbiU  15.  and  833.  in  notis. 

Court 
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J^2a  ^  Court  being,  that  in  such  cases  the  party  shall  ap- 
ply in  the  first  instance,  and  within  the  term  (if 
there  be  sufficient  time)  in  which  the  irregularity 
occurred,  citing  an  anonymous  case  (eQ  from  the 
Exchequer  Reports — ^that  in  fact  there  were  seven 
days  remaining  of  Easter  Term  on  the  13th  of  May. 
In  the  King's  Bench  the  rule  is,  that  the  party  must 

apply  in  reasonable  time : v.  Walters  (e),  Ellis 

v. (/).     Another  answer  to  the  motion  was 

"pressed  as  conclusive,  that  the  cause  of  action  had 
been  settled;  and  that  was  relied  on  as  being  alone 
sufficient  ground  for  discharging  the  present  rule. 

Sir  William  Owen^  in  support  of  the  rule,  con- 
tended, that  the  service  in  this  case  was  merely 
void :  Willis  v.  Pendrill  (^),  Williams  and  another 
V.  Gregg  (h\ — and  that,  like  service  of  process  on 
a  Sunday^  it  could  not,  therefore,  under  any  cir- 
cumstances, be  acted  upon  or  made  good  by  any 
subsequent  conduct  of  the  parties. 

[Wood,  Baron.-^ln  case  of  service  of  process  on 
.  a  Sunday y  that  certainly  may  be  true,  but  the  rea- 
son is,  because  such  service  is  made  bad  by  the  ex- 
press provision  of  an  Act  of  Parliament*. 

On  the  point  of  waver,  it  was  urged,  that  to  wave 
an  irregularity,  the  party  must  take  some  further 

{d)  S  Price  Exch.  Rep.  37.  (A)  7  Taunt.  2S3.    2  Marsh. 

{e)  Chit.  Rep.  14  (n,  1.)  550.  S.  C. 

(/)  1  Chit  Rep.  333.  *  29  Cha,  II.  ch.  7.  ^ect.  6. 

(g\  2  New  Rep.  167.  and  vide  Taylor  y.  PhilUpt,  3 

Eaait.  155. 

Step 
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Step  in  the  cause,  but  this,  it  was  contended,  was    ,_i|^ 
such  an  irregularity  as  could  not  be  waved. 

A  case  of  Osborne  v.  Taylor  (i)  was  cited,  to 
shew,  that  for  an  irregularity  founded  on  a  void 
eiecution  of  process,  as  an  arrest  on  the  Ascension 
day,  the  Court  would  set  aside  the  proceedings,  and 
that  it  could  not  be  waved  by  the  Defendant,  be- 
cause it  was  such  an  irregularity  as  the  Court  must 
necessarily  notice,  and  therefore  could  not  be  cured 
by  any  conduct  of  the  Defendant;  for  wherever 
the  irregularity  affected  the  due  course  of  proceed- 
ing, it  could  not  be  waved,  because  the  Court  was 
bound :  Goodwin  qui  tam  v.  Parry  (Ar). 

On  the  question  of  laches,  it  was  insisted,  that 
the  Defendant  was  not  bound  to  apply  to  the  Oourt, 
and  indeed  ought  not,  until  further  proceedings 
should  be  had  by  the  party  guilty  of  the  irregulari- 
ty: Fletcher  y.  Welk(J^^  Ledwich  v.  Prangnett  (m). 

Per  Curianif 

There  can  be  no  doubt  but  that  all  such  appli- 
cations as  this,  founded  on  irregularities  of  this  de- 
scription, ought  to  be  made  in  the  first  instance, 
aod  where  the  party  can  not  satisfactorily  account 
for  not  applying  sooner  than  he  does,  the  Court 
win  not  assist  him.  In  this  case  there  is  this  addi- 
tional circumstance,  that  the  matter  has  been  set- 

(0  1  Cbit.  400.  (/)  1  Marsh.  650.  and  6  Taunt. 

(k)  4  Term  Rep.  577.  191.  S.  C. 

(w)  t B.Moore, 300. 

tied, 
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tied,  for  the  debt  has  been  paid,  and  part4)f  the 
costs.  That  is  certainly  quite  conclusive  against 
the  Defendant  making  such  an  application :  so 
much  so,  that  if  the  Court  had  been  made  aware 
of  it  when  the  motion  was  made,  the  rule  would 
not  have  been  granted.  We  therefore  think  it  must 
now  be  discharged,  and  with  costs. 


Rule  dtscharged- 


mth  (Josts. 


ink  Jwkt. 


Markhah  v.  Smyth,  Bart,  and  others. 


Constroction 
and  effect  of 
Tery  ancieDt 
documentary 
evidence  (op- 


JL  HIS  bill  was  filed  for  an  account  of  the  tithes  of 
corn,  grain,  hay,  wool  and  lamb,  claimed  by  the 
^nur^  PlaintiflF  as  lessee  of  the  Rev.  H.  F.  MiUs^  Chan- 
JS[y2eno"n  a  ccUor  of  the  Cathedral  Church  of  York,  and  Rector 
aS appucdto^  ^f  t^©  parish  of  Wogheu^  in  the  county  of  Yorhj 


The  Defendants  (fourteen  in  number)  relied  on 

different 


SVdefence°of  ^^m  the  Defendants,  the  owner  and  occupiers  of 
^^^i^^,  lands  in  the  townships  of  Waghen  and  Meaiu. 

on  the  ^ronnd 
of  the  lands 
having  belong- 
ed to  a  reli- 
giooB  Hoose. 

To  support  snch  a  defence  the  lands  mnst  be  shewn  to  have  belonged  to  the  religions 
House  before  time  of  legal  memory ;  it  is  not  sufficient  to  show  that  the  lands  were  in  the 
hands  of  the  religions  House  at  the  time  of  the  dissolution. 

In  claiming  an  exemption  from  tithes  for  particular  lands,  such  lands  must  be  accurate- 
ly described  in  the  defendant's  pleadings,  and  their  local  situation  and  boundaries  set  out. 

An  issue  directed  as  to  a  money  payment,  in  respect  of  an  ancient  compoution. 

A  land  owner,  not  being  an  occupier,  made  defendant,  is  entitled  to  have  the  bill  dis- 
missed as  against  him,  with  cosu  ;  but  if  he  mixes  in  the  defence,  and  examines  wit- 
nesses, althoagh  the  bill  must  be  difttissed  as  against  him,  he  will  not  be  entitled  to  costs. 
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dtflfefent  defences*  The  substance  of  the  defence  1883. 
set  up  by  Sir  W.  Smyth  and  his  tenants  was,  that 
divers  lands  of  Waghen,  with  the  rectory  or  church 
of  the  said  parish  (except  twelve  oxgangs  of  land 
which  were  alleged  to  have  been  a  composition 
real,  and  in  respect  whereof  a  sum  of  45^  a  year 
was  stated  to  be  payable)  were  before  the  time  of 
legal  memory,  part  of  the  possessions  of  the  abbey 
oiMemup,  in  the  county  of  York  (the  monks  of 
which  abbey  were  Cistercian),  and  appropriated  to 
Uie  church  of  St.  Peter j  York :  that  divers  lands  in 
Waghen  were  allotted  to  the  said  rectory  and  chan- 
cellorship i  that  the  abbey  became  seised  of  other 
lands  within  the  parish  of  Waghen^  and  of  two 
mills ;  and  that  the  abbey  held  all  such  their  lands 
discharged  of  tithes  to  the  rectory,  and  never  paid 
any ;  and  that  the  abbey  was  one  of  the  great  ab- 
bey dissolved  by  the  Slst  ofHemy  the  8th. 

In  answer  to  that  defence,  the  plaintiff  insisted 
that  the  lands  in  Waghen  belonged  to  the  abbot 
and  convent  of  Albemarle^  who  committed  the 
care  and  disposal  of  the  fectory  to  the  archbishop 
of  York  ;  and  that,  after  the  time  of  legal  ipemory^ 
the  abbot  and  convent  of  Meaux^  formerly  called 
Meisoj  obtained  land  in  the  parish  of  Waghen^  and 
accepted  leases  (commencing  in  1488)  from  former 
chancellors  of  the  cathedral  church  of  St.  Peter^ 
Yorkj  as  rector  of  the  parish  church  of  Waghen^ 
of  ihe  church  and  lands  and  tenements  thereto  be- 
longing ;  and  also  the  tithes  of  sheaves,  hay,  lamb 
and  wool.    In  support  of  that  case,  they  gave  in 

evidence 


Makkeam 

V, 

Smttb 
and  others. 
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1833.  evidence  many  ancient  documents  and  instrumedUf 
all  of  which,  as  far  as  they  materially  applied,  are 
stated  and  noticed  in  the  judgment  delivered  by 
the  Lord  Chief  Baron* 

The  whole  case,  and  evidence,  on  both  sides,  in- 
deed, are  so  very  fully  and  minutely  gone  into  by 
his  Lordship,  that  it  will  be  sufficient  to  give  the 
judgment  in  the  Lord  Chief  Baron's  words. 

Jm;t>and  Finch  were,  of  Counsel,  with  the  Phdn- 
tiff:  and  Martin^  PepySy  Botelery  Roots^  Bicker- 
steihy  and  Duckworth^  for  the  several  Defendants. 

The  case  was  heard  for  several  days  in  last 
Easter  Term,  and  having  been  adjourned ; 

The  Lord  Chief  Baron  now  delivered  judgment. 

This  suit,  is  instituted  by  the  Plaintiff  as  lessee 
of  the  Rev.  Henry  Foster  MiUsj  the  Chancellor  of 
the  cathedral  church  of  ForAr,  and  the  appropriate 
Rector  of  the  parish  of  Waghen^  in  the  county  of 
York.  The  bill  states  that  Mr.  MiUs  as  Chan- 
cellor and  Rector  was  entitled  to  all  the  tithes 
of  hay,  corn,  wool,  and  lamb  yearly  arising  in  that 
parish,  and  that  he  demised  them  as  well  as  the 
rectory  to  which  they  belonged  to  Mr.  Markham^ 
the  Plaintiff,  by  an  indenture  bearing  date  the  20th 
May^  1819,  by  the  description  of  the  said  rec^ 
tory  and  parsonage,  together  with  the  glebe  lands 
and  tithes  thereunto  belonging.    This  parish. is  dir 

vided 
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iided  ifito  two  parts,  namely,  the  township  of  H'^ag-^ 
kejtj  and  the  township  o^  Meaua:.  In  the  argument, 
and  in  the  evidence,  allusions  were  made  to  some 
minor  divisions,  but  there  is  no  notice  taken  at 
all  of  any  divisions  in  the  answer  but  the  two  I 
have  xnentioned,  fVaghen  and  Meatuv.    The  de-> 
fendants  Robert  Ramsey^  fVilliam  Mumhy^  Christo- 
pker Nicholson^  William  RansonjMarmaduke  Leake, 
JohnJcu:kson^  and  TAoma^J/opArin^on,  occupy  lands 
in  the  to^rnsbip  of  Wagheriy  and  no  other  part  of  the 
parish.    Xhe  Defendant  Sir  William  Smyth j  the  first- 
named  Defendant,  is  the  owner  of  the  lands ;  but  he 
oot  being   an  occupier,  no  account  can  be  taken 
against  him.  The  other  Defendants  occupy  lands  in 
Meaujpy  and  no  other  part  of  the  parish ;  all  the  De^ 
fendants,  except  Sir  William  Smyth,  have  had  corn, 
grain,  hay,  ivool,  and  lamb,  and  the  object  of  the  suit 
is  to  recover  the  tithes  of  those  several  articles.  The 
Plaintiff^  as  he  represents  the  rector,  is  prima  Jkcie 
entitled  to  the  tithes  which  he  claims,  but  the  De« 
fendants  insist  that  they  are  exempt  bya  prescription 
in  non  decimando  from  the  payment  of  the  tithes  de* 
manded,  or  of  any  tithes  in  general,  or  any  satisfac- 
tion for  those  tithes.     The  Plaintiff  being  entitled 
by  law,  of  course,  the  burthen  of  proof  is  cast  upon 
the  Defendants;  and  if  they  fail,  the  Plaintiff  must 
prevail,  and  obtain  a  decree  against  them.  Though 
all  the  Defendants  claim  on  the  ground  of  prescrip- 
tion, they  do  not  concur  in  their  defences,  but  sevef 
in  the  manner  of  stating  them. 


1882. 

Markham 

t. 

Smyth 

unci  Dthen. 


I  will  first  consider  the  case  of  those  who  occupy 

)ands  in  the  township  of  Meaux.   They  say  that 

VOL.  XI.  K  the 


ISO 
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1822. 

Mahkham 

e. 

Smyth 

and  otben. 


the  Abbey  ofMeaus^  one  of  the  greater  Abbeys; 
was  founded  before  the  time  of  legal  memory;  that 
the  farms  and  lands  occupied  by  those  Defendants 
had  been  a  parcel  of  the  lands  of  the  Abbey  before 
the  time  of  legal  memory,  and  continued  to  be  so  till 
the  dissolution  in  King  Henry  the  Sth's  time  :  that 
at  the  time  of  the  Dissolution,  the  Abbey  held  and 
was  entitled  to  the  same  lands,  free  and  dischai^ged 
from  the  payment  of  tithes  to  the  rector  or  the 
owner  of  the  rectory;  and  that  the  premises  passed 
to  theCrown  on  the  Dissolution,  and  from  the  Crown 
to  the  persons  under  whom  those  parties  claim.  This 
is  the  statement  in  the  answer.  No  objection  has 
been  taken,  and  none  occurs  to  me,  tp  that  defence, 
as  stated  upon  the  record  ;  and  the  enquiry,  whe- 
ther it  is  supported  by  evidence,  will  be  the  only 
object  of  our  attention. 


It  is  clear  that  the  circumstance  alone  of  the 
lands  being  part  of  the  possessions  of  the  abbey  at 
its  dissolution,  does  not  give  those  lands  the  pri- 
vilege of  exemption,  for  a  religious  House  was  as 
liable  to  render  tithes  as  any  other  occupier,  unless 
it  had  a  legal  ground  of  exemption.  What  would  be 
a  sufficient  ground  of  exemption,  need  not  be  con- 
sidered in  this  case,  where  prescription  is  the  only 
ground  relied  upon.  We  know  there  is  a  com- 
mon mistake  gone  out  that  ought  to  be  corrected, 
and  it  is  corrected  whenever  it  is  brought  under 
the  notice  of  the  Courts,  that  because  land  hap- 
pens to  have  been  Abbey  land,  it  is  exempt  from 
the  payment  of  tithes.  For  that  there  is  no  founda* 
tion  whatever.    It  is  also  certainly  equally  clear, 

that 
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that  t  religious  House  was  always  capable  of  pre- 
scribing in  Tion  decimando,  and  the  right  to  do  so 
would  devolve  upon  the  trustees  of  the  Crown  un- 
der the  act  of  Parliament ;  but  it  must  be  recol- 
lected, that  such  exemption,  to  be  well  founded, 
must  have  existed  beyond  legal  memory,  and  must 
have  been  enjoyed,  on  the  part  of  the  religious 
House,  from  time  immemorial :  and  to  support  the 
argument  here,  that  the  Abbey  had  any  right  to 
prescribe  for  the  lands  to  which  that  prescription  is 
applied,  they  must  be  shewn  by  competent  evidence 
to  have  been  possessed  by  the  Abbey  before  the 
time  of  legal  memory ;  that  is  the  clear  rule  on  this 
subject.  What  that  evidence  should  be,  will  de- 
pend always  upon  circumstances,  but  it  must  be 
conipetent  evidence  to  enable  a  Court  of  Judicature 
to  infer  it. 


1822. 


Markhabc 

V. 

Smtth 
and  otiiert* 


I  think  that  the  Defendants  whose  defence  I  am 
now  considering  have  proved  that  this  religious 
House  had  some  lands  in  the  township  of  Meattx 
before  the  time  of  legal  memory ;  but  I  must  ob- 
serve, that  they  are  anxious  to  separate  entirely 
the  township  of  Meaus  from  that  of  Waghen,  and 
to  keep  the  two  perfectly  distinct  from  each  other* 
They  produce  first  a  charter  of  King  Stephen  before 
the  time  of  legal  memory,  from  an  inspeximus  of 
King  Richard  IL,  by  which  he  grants  as  follows ; 
**  Donationem  illam  quam  TV  Comes  Albemarlem  Jc^ 
*•  cit  Deo  et  Ecclesie  Sancte  Marie  et  Monachis 
•*  de  Melsa  scilicet  Villain  Melse  et  boscum  de  Suda 
••  et  totum  Waghnam  scilicet  tarn  partem  illam  que 
^*  est  de  patrimomo  suo  qudm  illam  partem  quam 

K  2  "  tenet 
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1822. 


**  tenet  de  Archiepiscopi  etpassagium  etecclesiamprff^ 
"  dkte  Ville  et  hanc  predictom  terrain  videlicit  duo- 
"  decim  carucatas  terre  duo  scilicet  in  Melsa  et  decern 
**  alias  in  Wagna.''  Then  it  goes  on  to  state  fur* 
ther,  what  it  is  not  necessary  to  repeat  here.  I 
find  myself,  after  the  best  attention  I  can  give  the 
subject,  at  some  little  loss  in  understanding  the  pre- 
cise meaning  of  this  document.  It  cannot  be  con- 
strued to  embrace  all  Wagken  and  Meaux^  for  if 
so,  it  would  hardly  have  specified  two  carrucates^  in 
the  one,  and  ten  in  the  other,  that  quantity  being 
less  than  either  of  them.  All  I  can  safely  gather 
from  it  then  is,  that  some  distinction  is  marked  be- 
tween Waghen  and  Meaux^  and  that  Menux  had 
two  carrucates  of  land  in  some  part  of  the  township 
of  Meauxy  and  that  Waghen  had  ten  carrucates  ia 
like  manner. 


These  defendants  have  given  in  evidence  se- 
condly,  a  rental  of  the  possessions  of  the  abbey  in 
the  31st  Henry  VIII,  and  minister's  accounts  of 
the  same  reign,  and  the  particulars  of  a  grant  to 
the  Earl  of  Warwick.  Those  documents  do  not 
seem  to  me  to  prove  any  distinction  between  the 
township  of  Waghen  and  of  Meaux:  they  only 
prove  that  the  parcels  described  in  them  were  par- 
cels in  the  possession  of  the  Abbey  at  the  time  of 
the  dissolution,  and  that  certain  lands  now  occu- 
pied by  those  Defendants  are  tlie  same.  The  locality 
of  the  premises  in  question  in  those  documents  is 
sometimes  stated  to  be  in  the  territory,  and  some- 
times in  the  lordship  of  Meaux^  the  information 
afforded  by  them  being  that  they  were  in  the  pos- 

sessioa 


and  othort. 
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jsession  of  the  Abbey  of  Meaux  \  and  it  may  -be       1822. 
doubted  whether  the  territory  or  the  lordship  of   markmam 
Meaux  is  intended,  or  the  township  of  Meaux  only.       shyth 
That  js  a  difficulty  which  almost  always  happens  in 
every  ancient  case.  It  is  a  subject  upon  which  w.e 
have  very  little  light,  and  I  cannot  draw  any  direct 
conclusion  from  those  documents,  as  to  that  part 
of  the  case. 

Then  comes  the  parliamentary  survey  of  the  pos- 
sessions ofMeauXj  settled  by  Charles  I.  upon  Henry 
Earl  of  HoUand^  Edward  Earl  of  Dorset^  and  others 
in  trust,  for  the  sole  and  proper  use  and  benefit  of 
his  Queen  Henrietta  Maria  ;  there  is  the  following 
memorandum  at  the  end  : — ^^  The  forementioned 
premises,  with  the  appurtenances  are  tithe  free,  as 
having  never  been  charged  therewith.''  Thpse  pre^ 
mises  are  in  the  township  of  Meaux.  That  memo- 
randum is  important,  as  forming  strong  evidence  of 
reputation  at  that  time,  and  may  be  fairly  applied 
in  argument  to  the  estates  of  the  Abbey  in  this 
township  which  did  not  remain  in  the  Crown,  sup* 
posing  they  mean  the  township,  and  not  the  general 
possessions  of  the  Abbey,  there  being  collaterally  a 
distinction  between  the  twa  throughout. 

A  great  many  other  grants  and  conveyances  have 
been  given  in  evidence,  which  prove  that  the  town- 
ship or  lordship  in  Meaux  (it  is  sometimes  named 
the  one,  and  sometimes  the  other),  stands  by  itself, 
and  is  separated  and  distinct  from  the  township  of 
Waghetiy  though  both,  from  the  evidence,  appear 
to  be  ia  the  same  parish.  I  observe  this,. because  it 

was 
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I  think  it  is  proved,  and  if  not  it  is  admitted 
at  the  Bar,  that  all  the  lands  in  the  township  of 
Meaux  were  portion  of  the  possessions  of  the  Ab- 
bey at  the  time  of  its  dissolution.  Add  to  this,  that 
there  is  no  evidence  of  the  rector  ever  having  re- 
ceived from  the  township  of  Meaux  any  tithes  of 
-any  description ;  there  is  no  evidence  of  his  having 
actually  received  them ;  and  the  reputation  has 
been,  as  far  as  it  could  be  traced,  that  no  tithes 
have  ever  been  paid;  and  I  must  presume  that  none 
of  the  tithes  demanded  by  this  suit  have,  as  far  as 
living  memory  can  reach,  been  accounted  for,  paid 
or  demanded.     Besides  this,  there  is  no  evidence 
of  any  tithes  having  been  actually  rerrdered  in  kind, 
or  accounted  for  by  way  of  composition,  or  other- 
wise, to  the  vicar,  excepting  so  far  as  the  terriers 
(to  be  noticed  hereafter),  may  be  considered  as 
evidence  of  actual  prescription.    So  that  the  result 
is,  that  some  lands  in  the  township  of  Meaux  were 
in  a  religious  House  from  time  immemorial;  and  that 
all  the  lands  in  the  township  were  in  the  religious 
House  at  the  time  of  the  dissolution :  and  from  the 
evidence,  I  must  presume  that  none  of  the  tithes 
claimed  by  the  plaintiff  have  been  ever  since  the 
dissolution  rendered,  accounted  for,  or  even  de- 
manded.    There  is  no  evidence  that   the  tithes 
ascribed  to  the  vicar  have  been  rendered  or  ac- 
counted for  with  respect  to  this  township,  except 
the  evidence  arising  from  the  terriers.     The  con- 
sequence in  law  is,  that  if  the  terriers  were  re- 
moved, 
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moved,  there  is  strong  prhnd  facie  tyidence  o£  sl 
prescription  in  no7i  decimando. 

Now,  under  the  circumstances  of  the  case,  the 
occupiers  in  the  township  of  Meaua  may,  accord- 
ing to  law,  resist,  upon  the  ground  of  the  prescrip- 
tion stated  before.  I  mean  to  say,  that  the  conse- 
quence of  all  this  is,  that  if  the  terriers  were  re- 
moved, there  is  strong  prima  Jade  evidence  of  a 
prescription  in  non  decimando.  If  that  could  be  sup- 
ported, then,  under  the  circumstances,  the  occu- 
piers of  the  township  of  Meatus  have  a  right  to  rest 
upon  that,  and  they  would  be  protected  by  it  so 
fiir  for  the  present,  with  respect  to  the  township 
of  Meaux.  For  a  moment  therefore,  I  shall  quit  this 
part  of  the  case,  and  consider  the  defence  of  Sir 
WU&am  Smyth  and  hb  tenants  occupying  lands  in 
the  township  of  JVaghen^  and  then  I  shall  endea- 
vour to  review  the  evidence  given  for  the  Plaintiff 
as  applying  to  both  cases,  which  is  to  be  considered 
in  strictness,  as  a  reply — ^the  legal  right  being  with 
the  Rector. 


Smyth 
and  oth«n. 


I  wish  now  to  consider  the  manner  in  which  Sir 
Wmiam  Smyth  and  his  tenants  lay  their  defence, 
having  stated  how  the  other  Defendants  have  laid 
theirs.  Sir  William  Smyth  and  his  tenants  plead, 
that  divers  lands  in  the  parish  of  Waghen^  together 
with  the  rectory  or  church  of  that  parish,  were  be- 
finre  the  time  of  legal  memory,  part  of  the  posses- 
sions of  the  abbey  of  ikfe&o*  otherwise  Meaux^  and 
diat  the  monks  of  that  abbey  were  Cistercians;  that 
afterwards,  and  previously  to  the  reign  of  King 
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Htfnfylll.jtherectorywasappropriatedtotheChanif 
cellor  of  the  metropolitan  Church  of  St.  Peter  ancj 
of  Yorky  and  that  divers  lands  in  Wag  hen  were  al- 
lotted to  the  said  rectory  or  Chancellorship,  and  the 
Abbey  became  seized  of  other  lands  in  that  parish, 
and  of  two  mills.  They  also  say  they  believe  that  the 
Abbey  held  all  their  said  lands,  and  the  mills  in  that 
parish,  discharged  of  all  tithes  to  the  Rectory,  and 
never  paid  any  such  tithes.  Thus  they  in  effect  say, 
that  divers  lands  in  the  parish  belonged  to  the  Ab- 
bey, and  that  before  the  time  of  legal  memory  the 
Rectory  was  appropriated  to  the  Chancellorship,  an4 
that  the  Abbey  then  became  seized  of  other  lands.  I 
cannot  assent  to  the  propriety  of  this  mode  of  plead- 
ing a  prescription  in  non  decimando^  which  is  to  cover 
all  the  lands  occupied  by  the  Defendants;  and  I  con- 
ceive it  cannot  be  of  any  avail  in  this  case.  Let  us 
consider  it :  they  aver,  that  divers  lands  in  the  parish 
were  in  a  religious  house  time  immemorial ;  they 
do  not  specify  or  point  out  those  lands,  even  if  the 
rest  of  the  case  would  have  let  that  in.  The  Rector 
is  left  to  find  them  out  as  he  can,  which  is  incon^r 
sistent  with  all  the  rules  of  pleading  in  these  cases. 
They  may  be  in  the  township  of  Meatus,  so  far  as 
appears  in  the  statement;  but  it  is  not  averred  they 
are  lands  in  the  occupation  of  these  Defendants, 
or  that  they  deduce  their  title  from  Sir  WilUam 
Smyth  ;  but  this  objection  would  be  material  only 
if  their  defence  was  confined  to  those  lands.  The 
answer  is  on  this  I  conceive  subject  to  a  very 
formidable  objection.  The  answer  then  proceeds 
to  state  that  afterwards,  (that  is,  as  seems  to  me, 
jifter  the.  time  of  legal  memory),  and  previously 

to 
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to  the  reign  of  King  Henry  III,  the  rectory  was  1822. 
appropriated,  and  divers  lands  were  allotted  to  it,  Markuam 
and  that  the  Abbey  became  seised  of  other  lands  1^^^^^ 
and  two  mills.  Now  the  Abbey  being  thus  seised  of  *"''  ^^^'^ 
lands,  it  must  be  ascribed  to  some  time  after  legal 
memory.  The  substance  of  that  allegation  is  this, 
that  the  Abbey  had  some  lands  in  the  parish  before 
the  time  of  legal  memory,  and  acquired  other  lands 
in  the  parish,  after  the  time  of  legal  memory;  frcn> 
whom  is  not  suggested.  The  Defendants  then  say 
they  believe  that  the  Abbey  held  all  their  lands  in  the 
said  parish,dischargedof  all  tithes  to  the  rectory,and 
never  paid  any;  and  therefore  the  Defendants  insist 
that  the  lands  occupied  by  them  are  exempt  from 
tithes  by  virtue  of  a  prescription  in  non  dechnando  ; 
that  is,  that  a]il  their  said  lands  in  the  said  parish  are 
discharged  of  all  tithes  to  the  rector  or  the  rectory, 
not  of  all  tithes  generally.  I  hav^  stated  already,  that 
to  support  such  a  prescription,  there  must  be  com- 
petent evidence  to  satisfy  the  Court  that  such  lands 
were  in  a  religious  House  before  the  time  of  legal  me^ 
mory  ;  but  here  the  Defendants  admit  that  some  of 
the  lands  for  which  they  claim  the  prescription,  were 
not  in  that  Abbey  till  some  period  after  the  time  of 
legal  memory.  Thus  the  answer  destroys  the  pre- 
scription insisted  upon  in  the  argument ;  ai)4  it 
must  be  recollected,  that  this  defence  is  applied  to 
all  the  lands  in  the  occupation  of  these  Defendants. 


Then  their  answer  proceeds  to  another  defence 
as  to  part  of  the  lands  in  their  occupation,  namely, 
that  in  the  reign  of  King  Henry  III.  certain  dis? 
j>utes  t99k  place  between  the  said  Chancellor  of 

York, 
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York,  as  Rector  of  the  said  parish  of  Waghen,  and 
the  Abbot  of  Melsa,  otherwise  MeauXy  respecting 
the  tithes  of  twelve  oxgangs  of  land,  and  of  cer- 
tain pastures,  in  places  called  Besingah  and  Am- 
pleky  then  brought  into  cultivation,  and  of  the 
said  mills,  and  respecting  wrongs  alleged  to  have 
be^n  done  by  the  said  Abbot  in  obstructing  the 
roads  to  certain  pastures,  and  otherwise.     There- 
upon suits  were  instituted,  and  for  a  long  time  de- 
pending, both  in  England  and  in  the  Consistory 
Court  of  Rome,  between  the  said  Chancellor  and 
the  said  Abbot  and  Convent,  respecting  such  mat- 
ters.    At  length,  in  the  year  1257,  long  after 
the  time  of  legal  memory,  it  is  stated,  that  an 
agreement  was  entered  into,  by  way  of  compro- 
mise, between  the  said  Chancellor,  he  being  the 
patron  as  well  as  the  rector  of  the  said  rectory, 
with  the  consent  of  the  Archbishop  of  York  and 
the  Abbot  and  Convent  of  Meba^  otherwise Meowr, 
that  the  said  suits  should  be  put  an  end  to :  that 
the  said  Abbey  and  Convent  should  for  ever  there- 
after  be  free  and  discharged  from  the  payment  of 
of  all  the  aforesaid  tithes,  and  that  the  said  Abbot 
and  Convent,  for  the  sake  of  peace,  should  pay  per- 
petually the  annual  sum  or  composition  of  455.,  to 
be  issuing  out  of  lands  of  the  said  Abbey  within  the 
said  parish.  And  then  the  Defendants  state  in  their 
answer,  that  the  said  composition  was  duly  esta- 
blished, and  the  same  continued  to  be  paid  up  to  the 
time  of  the  dissolution  of  the  said  Abbey,  except  that 
for  a  short  time  preceding  suj^h  dissolution,  the  Ab- 
bot of  the  said  Abbey  or  Monastery  was  lessee  of 

the  said  Rectory,  an^  no  tithes  or  payment  in  1^®^ 

of 
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of  tithes  were  or  was  ever  made  to  the  said  Rectory  1822, 
of  Waghen^  in  respect  of  any  lands  belonging  to 
the  said  Abbey,  save  as  aforesaid.  This  is  the  de- 
fence as  stated  in  the  answer,  and  this  part  of  the 
statement  of  the  answer  must  be  distinguished 
from  that  which  I  intend  to  consider  presently. 
The  Defendants  do  not  affect  to  point  out'  the 
locality  of  the  oxgangs,  which  would  be  a  fatal  ob- 
jection if  this  part  of  the  case  stood  by  itself.  But 
by  the  very  mode  of  laying  their  claim  they  destroy 
their  title  to  exemption  by  prescription,  if  the  for- 
mer part  of  the  answer  had  not ;  for  though  we  had 
gone  no  further,  it  would  have  been  impossible  for 
me  to  assist  the  Defendants  on  the  defence  stated 
on  the  record,  whatever  the  merits  of  the  case 
might  be.  Yet  as  the  subject-matter  of  the  suit  is  of 
great  value,  and  as  it  may  be  useful  to  all  par- 
ties hereafler,  I  will  for  their  satisfaction  examine 
the  evidence,  to  see  whether  any  good  or  valid  de- 
fence at  law  can  be  made  out  of  what  appears  from 
the  pleadings  and  the  evidence. 

These  Defendants  produce,  as  the  other  Defend- 
ants did — (I  am  now  proceeding  to  the  evidence, 
having  done  with  the  defence  in  the  answer) — ^they 
produce  an  impeximus  of  the  charter  of  King  Ste^ 
pketij  which  it  is  not  necessary  again  to  recite,  from 
which  it  appears,  that  Waghen  had  ten  carrucates 
of  land  before  the  time  of  legal  memory.  Whether 
Kable  to  tithes  or  not  is  entirely  a  different  ques- 
tion. Then  comes  a  charter  of  King  JoAn,  which  is 
after  the  time  of  legal  memory,  confirming  the  grant 
of  the  Archbishop  of  York^  and  adding  two  carru- 
cates. 


140 


CASES   iN   TH£   EXCHEQUER^ 


1P22. 

Smyth 
»hiX  oUiera. 


cates,  so  that  if  this  were  admissible,  they  had  twelve 
carrucates  of  land.  Other  charters  are  produced, 
to  shew  the  Abbey  had  certain  lands  in  their  pos- 
session from  time  to  time.  For  the  same  purpose 
the  ecclesiastical  survey  of  26th  Henry  VIII.,  the 
rental  of  the  Abbey,  theMinister's  accounts,  and  also 
other  evidence  which  goes  to  prove  the  same  fact, 
were  produced.  But  the  premises  before  described 
seem  to  be  all  in  the  township  and  territory  of ilfeauj/ 
and  though  such  evidence  operates  sometimes  as 
strong  evidence  of  reputation,  it  operates  here  ad- 
versely to  the  claim  set  up  in  the  township  of  Wag- 
hen.  Then  there  is  a  grant  of  the  Crown  to  the  City 
qS  London  J  which  is  supposed  to  be  in  deduction  of 
title,  and  that  purports  to  grant  all  the  tithes  in  the 
township,  which  negatives  the  plea  of  exemption  in 
the  Defendants  under  Sir  Wiliiam  Smythy  for  if 
all  the  tithes  passed,  there  coujd  be  no  exemption* 
Other  grants  of  tithes  are  produced  in  deduction  of 
the  title  in  Sir  JVilUam  Smyth^  and  at  a  given  pe- 
riod the  Defendants  decline  to  produce  any  more. 
Now  it  is  clear  in  many  cases  that  the  Defendant  is, 
by  the  course  of  the  Court,  required,  in  a  case  of 
this  description,  to  shew  his  conveyances,  in  order 
to  satify  the  Court  that  ^here  is  nothing  in  tbem 
that  assists  the  Plaintiff's  case.  That  is  to  be  found 
in  a  great  number  of  cases,  but  I  need  say  no  more 
upon  that  head. 


Then  follows  the  evidence  of  non-payment  and 
reputation. 


This  is  the  substance  of  the  evidence  given  for 

the 
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thfeDefendants.and  it  seems  to  me  to  amount  to  this, 
— supposing  that  the  statement  of  the  answer  had 
been  sufficient  to  let  in,  as  far  as  it  had  gone,  this 
defence  of  the  Defendants,  for  as  I  said  before,  I  go 
through  the  evidence  only  to  shew  how  little  of  it 
alone  applies  {b  any  real  merits  in  the  case — the  sub- 
stance of  it  is  this,  merely  that  the  Abbey  had  before 
the  time  of  legal  memory  ten  or  twelve  carrucates 
of  land  in  the  parish  of  Waghen.     Still  their  lo- 
cality does  not  appear :  and  it  does  not  follow  they 
were  exempt  from  tithes  because  they  belonged 
to  the  Abbey  before  the  time  of  legal  memory, 
though  it  must  be  admitted  in  law  they  were  capa- 
ble of  so  holding  them.  It  appears  that  this  Abbey 
had  also  lands  in  the  parish  after  the  time  of  legal 
memory,  some  of  which,  but  whether  all  or  not  we 
are  not  informed^  are  proved  by  the  composition  of 
1257  not  to  be  exempted.   That  therefore  destroys 
the  prescription.     The  lands  there  described  are 
as  uncertain  as  those  pf  the  carrucates,  but  I  think 
tlie  identity  of  some  of  the  lands  occupied  by  some 
of  the  Defendants  is  ascertained,  or  at  least  reason- 
ably so,  by  the  evidence.     It  is  certainly  proved 
that  none  of  the  tithes  claimed  have  been  paid 
since  the  Dissolution :  and  this  I  take  to  be  the 
whole  substance  of  the  evidence  on  the  part  of  the 
Defendant>\ 
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Upon  this  evidence  it  would  be  difficult  to  say 
that  the  prescription  of  non  decimando  has  been 
established,  even  without  looking  to  the  evidence  of 
the  Plaintiff,  who  is  here  claiming  the  tithes,  and  in 
\i\\om  prima  facie  the  legal  right  is  vested;  and  more 

especially 
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especially  when  we  connect  this  evidence  with  the 
defence  set  up  by  the  answer. 

We  will  now  consider  the  evidence  furnished  by 
the  Plaintiff,  whose  legal  title  is  clear  and  unques- 
tionable, unless  you  can  affect  and  destroy  it  upon 
legal  principles.     He  produces  a  grant  from  the 
Abbot  of  Albemarle^  dated  the  27th  of  February 
1229,  of  the  domain  and  advowson  of  the  fectory 
to  the  Archbishop  of  ForAr,  absolutely.     This  pro- 
ceeds from  the  Abbot  of  Albermarle^  by  which  the 
Archbishop  of  York  gets  the  whole  of  the  advow- 
son.     Another  charter  is  also  produced.     Then  in 
the  following  year,  1229,  there  is  a  fine  levied  be- 
tween Walter  J  the  same  Archbishop  of  York^  the 
grantee,  concerning  twelve  oxgangs  of  land,  and 
the  appurtenances,  in  Waghen^  but  whether  in  the 
township  or  the  parish,  I  have  found  it  very  diffi- 
cult to  satisfy  myself.     There  the  Abbot  acknow- 
ledges those  lands,  with  the  appurtenances,  to  be 
the  right  of  the  Archbishop  of  the  see  of  York,  and 
in  consideration  thereof  the  Archbishop  grants  it  to 
him  and  all  his  successors  of  the  church  of  Melsa^ 
with  a  rent  reserved,  and  the  Abbot  acknowledges 
he  has  no  right  to  the  advowson  of  the  church  at 
Wagherij  and  releases  all  right  for  himself  and  his 
successors,  by  which  means  the  property  in  this  rec- 
tory and  the  advowson  are  established  in  the  Arch- 
bishop: this  last  instrument,  the  fine  levied,  is  dated 
in  1229.  In  the  next  year,  1230,  the  Archbishop,  with 
the  consent  of  the  Dean  and  Chapter,  appropriated 
the  church  of  Waghen  and  the  appurtenances  to  the 
Chancellor  of  the  church  of  York^  and  to  his  suc- 
cessors 


V. 

in 
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cessors  for  ever,  so  that  the  Archbishop^s  right  is      W22. 
ti^ansferred  in  1230  to  the  lessor  of  the  present    markham 
Plaintiff,  or  at  least  the  person  under  whom  he  now      SMrrn 
claims;   this  is   in  12S0.    Fourteen  years  after- 
wards, in  1244  the  Chancellor  appoints  Richard  of 
Oveden  to  the  Vicarage  and  the  Church  of  Wag- 
ben^  and  to  him  all  the  Altarage,  except  the  tithes 
of  hay,  lambs,  and  wool,  belonging  to  the  church, 
which  he  the  Chancellor  retains  to  himself  and  his 
successors  for  ever.    I  have  already  made  some 
observations  upon  the  composition  real,  as  stated 
in  the  answer  ;  I  shall  again  advert  to  it  as  given 
in  evidence. 

The  next  document  produced  by  the  Plaintiff,  or 
at  least  insisted  upon  on  his  behalf  is,  the  composi* 
tion  real  in  1257.  Let  us  attend  to  this  particularly.  It 
is  described  ^^Compositio  inter  Cancelliarium  et  Abba- 
*«  tern  etConaentum  deMelsa  super  decimis  apud  Wag- 
^  henamJ*  That  instrument  recites  all  the  causes 
of  dispute ;  it  seems  the  first  was  a  dispute  of  the 
tithes  of  twelve  oxgangs  of  land,  which  the  monks 
cultivated,  **  excolunV*  is  the  word,  in  the  parish  q£ 
Waghen.  We  may  note  here  that  the  House  was 
of  the  Cistercian  order :  and  from  the  word  "  ex- 
**  colunt^''  we  may  probably  suppose  that  they  cul- 
tivated those  oxgangs  in  propriis  manibus*  Then 
we  have  these  words,  ^'  Item  super  eo  quod  in  hys 
^  locis  qm  dicuntur  Besingab  et  Amplek  pascua  que- 
*^  dam  de  qmbus  decime  debebantur  redegerunt  ad 
^  culturamltem  super  eo  quod  vias  solitas  animalium 
*^  euncium  ad  pascua   obstruxeruni  Item  super  eo 

"  quod 
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**  quodpascua  adjacentiafossate  quod  dicitur  Munke^ 
**  difke  plus  soUto  mundare  fecerunt  Item  super  ea 
*^  quod  quedam  edificia  inpastura  construxerunt  Item 
"  super  eo  quod  pratum  adjacens  stagno  suo  ad  wioj 
"  lendinum  de  Fislcehus  per*  aque  retencionem  mun- 
"  dare  fecerunt  ut  dkebatCancellarius  predictus  Item 
"  super  eo  quod  petiit  decimas  molendini  que  dicti 
•*  Abbas  et  Conventus  adquisierunt  post  concilium  in 
**  parochia  de  Wagnam  Us  motafuisset.^^  Then  other 
causes  of  strife  are  mentioned  not  connected  with 
tithes ;  then  comes  the  agreement  to  pay  45  s.  by 
two  half-yearly  payments,  ^^  quod  dicti  Abbas  et  Con- 
*'  ventus  et  eorum  Monasterium  quieti  eruntperpetuo 
"  et  immunes  a  prestacione  predictarum  decimarum 
**  omnium  et  solvent  pro  bono  pacts  perpetuo  dictocan- 
**  cellario  et  suis  successoribus^  nomine  JEcclesie  de 
^'  Waghen  singulis  mnis  quadraginta  quinque  solidos 
**  sterlingorum  apud  Waghenam  in  duobus  anni  ter* 
**  minis  videlicet  in  festo  beati  Martini  hyemali  tt- 
**  gin^  duos  solidos  et  sea:  denarios  et  in  festo  Pen- 
**  tecosti  viginti  duos  solidos  et  sea:  deniarios  Renun* 
"  ciavit  eciam  uterque  pars  petitionem  restitutionis 
•*  in  integrum  et  impetratis  et  impetrandis  super  pre- 
"  dictisfideliter  promittendo  de  compositione  presenti 
"  duratura  observando.'* 


The  next  instrument  in  order  of  time  is  a  very 
important  one  indeed.  It  is  a  lease  of  the  1 2th  March 
1488,  between  WiUiam  Langton,  Doctor  of  Divi- 
nity, Chancellor  of  YorJcy  of  the  first  part,  and  the 
Abbot  and  Convent  of  Meaua:  of  the  second  part 
Dr.  Langton,  the  Chancellor  describes  himself  as 

the 
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the  Chancellor  of  the  cathedral  church,  and  as  rector 
and  proprietor  of  the  parsonage  of  Waghen^  with  all 
its  rights  and  appurtenances,  ^'  Salva  portione  vi^ 
**  carii  in  eadem  pro  tempore  eaistente  assignata  in 
^*proprium  taum;^*  thereby  noticing  as  between 
himself  and  the  Convent  not  only  his  own  right, 
that  he  was,  as  rector,  entitled  to  all  the  rights  and 
appurtenances  of  the  church,  but  by  expressly  pre- 
serving the  portion  of  the  vicar,  it  is  acknowledged 
that  there  was  a  vicar,  and  that  a  portion  was  as« 
signed  to  him.     Then  a  large  quantity  of  land  is 
demised  by  the  Chancellor  ^^nec  non  omnimodas  de- 
"  cimas  garbarum  fern  agnorum  et  lane.**    Those 
tithes  (with  the  exception  of  "  garbarum**  only, 
which  was  not  granted  to  the  vicar  by  the  instru- 
ment dated  in  1244,  which  I  must  call  an  endow- 
ment, because  I  have  no  doubt  that  it  was  an  en- 
dowment) are  the  very  tithes  which  were  expressly 
excepted  out  of  the  allerage  allotted  to  the  vicar 
thereby :  and  that  is  a  very  material  circumstance 
in  this  case.     Therefore,  when  I  find  those  same 
tithes  demised  by  this  lease  of  1488,  and  followed 
by  subsequent  demises  in  other  leases,  I  roust  pre- 
sume that  in  some  way  or  other  the  vicar  had  re- 
stored to  the  rectorial  part  of  the  church,   that 
which  had  been  granted  in  the  endowment    Those 
are  the  tithes  which  are  the  subject  of  this  suit. 
The  demise  also  expresses,  <'  ac  aUas  oboentiones 
"  ecclesiasticas  et  emolumenta  quecumque  eidem  Wil^ 
^  Hebno  canceUario  racione  dicte  ecclesie  parochialis 
'*  m^  ^te  canceUarie  sue  de  et  in  ecclesie  parochi- 
^  aU  predicta  ac  in  villa  et  territorio  de  JVaghenj 
•*  predicta.**     That  was  a  demise  to  the  convent 
VOL.  XI.  L  and 
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and  their  successors  for  99  years,  rendering  the 
yearly  rent  of  20/.,  which  was  a  very  considerable 
rent  for  that  time  ;  and  it  was  confirmed  by  the 
dean  and  chapter  of  York. 


This  lease,  as  I  have  stated,  bears  date  in  1488. 
Then  in  15S8, — the  term  of  99  years  not  being 
expired,  what  became  of  it  we  do  not  know;  but 
the  old  lease  would  merge  in  the  new  one — another 
lease,  50  years  after  the  former,  was  made  by  the 
then  Chancellor,  with  the  like  reservation  of  rent, 
for  51  years  with  the  consent  of  the  archbishop. 
By  that  is  demised  to  the  abbot  and  convent,  ^  ef 
^  eorum  successoribus  ecclesiam  parochialem  fre» 
'*  dktam  et  rectoriam  gusdem  at  mansum  sive  mane" 
^'  rium  eidem  ecclesie  parochiali  pertinentem  cum  her* 
^^  bagio  cemeterii  etc  etiam  omnia  et  singula  terras 
"  et  tenementa  reditus  reverstones  et  servkia  dkle 
"  parochiali  ecclesie  sive  prefato  Galfrido  cancellario 
♦'  ratione  ejusdem  ecclesie  parochialis  sive  canceUarie 
'*  sue  in  ecclesia  cathedrali  Eboraci  predicta  in  villa 
"  et  territorio  de  Waghen  predicta  pertinentia  sive 
^^  spectantia  que  idem  Galfridus  can  eUarius  duxerit 
*^  hie  spedaliter  exprvmendaJ^  Then  the  instru- 
ment specifies  divers  lands,  and  proceeds  to  demise 
the  tithes  in  the  same  words  as  had  been  used  iq  the 
formi^r  lease,  at  a  rent  amounting  in  value  to  20iL 
a-year.  The  language  in  these  two  leases,  as  far 
as  it  relates  to  the  tithes  demised,  is  as  general  as 
H  can  be.  There  is  not  the  smallest  exception  or 
restriction  or  qualification,  unless  this  can  be  called 
a  qualification  :  "  guovismodo  debitas  seu  debendas 
'^  una  cum  curijs  et  atiis  suis  pro/ictus  comoditatibus 

^^ac 
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^^  ac  pertinemiis  quibuscunque  prefer  vkariam  dkte  ^  1633. 
^  eccJesie  paroehialis  que  locata  estjuxta  eccksiam 
**  predictam  in  parte  austraU  predicti  circuit  habend. 
*'  et  tenend.  omnia  et  singuia  predict,  eccksiam  pa* 
**  roeUalem  rectoriam  mansum  sive  manerium  cum 
^kerbagio  cemiterii  terras  tenementa  reddita  re- 
*'  versianes  et  seroicia  cum  suis  pertinenciis  pre* 
^  diciis  ac  dedmas  et  emohmenta  ac  cetera  prendssa 
^  cum  omnibus  et  singulis  suisjuribus  et  pertinentiis 
^  quooismodo  debitas  seu  debendas^*^  so  that  the 
words  are  large  enough :  and  this  being  a  dealing 
with  the  rector,  it  must  be  supposed  to  relate  to 
the  tithes  to  wbich  he  had  a  right,  except  those 
which  had  been  assigned  to  the  vicar;  and  I  appre-< 
hend  it  necessarilj  embraces  all  the  tithes  in  the 
parish,  or  at  least  in  that  part  of  the  parish  which 
IS  caUed  Waghenf  for  I  cannot  but  think,  that  if 
the  lessees  were  exempted  from  the  tithes  in  any 
part  of  the  parish^  they  would  have  been  careful  to 
have  expressed  it  by  some  proviso  to  be  found  in 
the  leasee  The  instruments  are  prepared  with 
great  attention^  and  are  of  considerable  length  for 
that  time  of  day ;  and  it  is  observable,  that  the 
r^its  of  the  vicar  and  offices  are  guarded  and 
saved.  They  go  to  authenticate  the  terriers  in  a 
great  degree }  and  it  cannot  be  forgotten,  for  that 
IS  of  mudi  importance,  that  the  Defendants,  hav«* 
ing  no  claim  but  through  the  Abbey,  are  bound 
by  the  acts  of  the  Abbeys  which  prove  more  satis- 
factorily than  any  thing  eke  can  do  what  the  rights 
of  the  Abbey  were^  It  is  difficult,  therefore,  to 
suppose  that  any  lands  belonging  to  the  Abbey 
in  dus  parish  were  exempt  from  the  tithes  of  hay, 
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lamb,  and  wool,  which  had  been  granted  by  those 
two  several  leases.    Then  it  must  be  remembered, 
that  at  the  end  of  each  of  those  leases  there  is  a 
proviso  which  was  consi4ered  as  fitvourable  to  the 
Defendants.    It  runs,  ^^  Proviso  semper  quod  nee 
<<  presens  tradkio  concesdo  etjirme  dismissio  nee  ad^ 
f  ^  missio  ejusdem  in  aUquo  se  extendat  out  extendant 
^<  in  dampnum  sen  pr^udicium  prrfaUs  ahhaU  et  con^ 
^  ventui  ac  successoribus  stUs  predictis  de  aliquibus 
^<  possessionibus  terris  tenementis  redditibus  serviciis 
"  domniorum  curiis  commoditatibus  commymum  seu 
**  aUquorum  aUorumjurium  de  out  in  fFaghen  pre- 
^*  dicta  dicti  abbati  et  conventui  et  successoribus  suis 
"  predictis  jure  monasterii  beate  Marie  Virginis  de 
^*  Melsa  predictiapertinentibus  nee  sit  eisdem  in  aUquo 
^^  prejudiciales.**    Now,  though  the  subject-matter 
of  the  proviso  is  so  general  and  undefined,  I  can- 
not find  any  thing  as  to  an  exemption  from  tithes 
in  all  the  range  of  those  which  the  rector  had  a  right 
to  claim.     I  do  not  mean  to  say,  if  there  was  evi- 
dence that  tithes  were  not  paid,  that  probably  it  would 
not  be  sufficient,  but  there  does  not  appear  to  be 
one  word  to  shew  that  the  tithes  were  intended  to 
be  restrained  with  respect  to  that  range  of  them, 
nor  is  that  supplied  by  any  subsequent  evidence. 


Then  comes  the  ecclesiastical  survey  of  the  lands 
of  the  Abbey  at  the  time  of  dissolution.  It  shews 
that  the  Abbey  had  lands  in  the  villa  de  Wagltenf 
and  under  the  head  of  the  Reprizes,  it  shews  that 
45^.  a-year  was  due  to  the  Chancellor  of  York. 
^*  CanceUarium  ecclesie  Eborum  annuati  pro  ded^ 
f*  mis  de  Waghen  per  compositionem  xlv^."— cer- 
tainly 


and  others. 
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tainly  an  expression  large  enough  to  shew  that  that       1B22. 
payment  covered  all  the  tithes  of  the  parish.   If  that    markham 
was  meant,  it  was  egregiously  wrong ;  for  it  only      smyth 
covered  twelve  oxgangs,  as  appears  by  the  com* 
position  real,  so  that  we  cannot  say  that  the  whole 
of  the  lands  in  the  villa  de  Waghenam  were  to  be 
covered  by  45^.  a-year  (although  it  could  not  avail 
the  Defendants  on  this  plea),  for  it  clearly  covered 
only  that  which  was  the  subject  of  the  composition. 
This  furnishes  another  instance  of  that  which  we 
have  often  seen,  that  the  Ecclesiastical  Survey  is  not 
80  very  accurate  in  all  its  parts  as  might  have  been. 

Subsequent  to  the  lease  made  in  15S8,  and 
after  the  Dissolution,  there  is  a  lease,  dated  10th 
March  1635,  by  the  Chancellor  of  YorJc^  as  Parson 
of  Waghetiy  (Doctor  Hudson^  and  Edward Pcn/ler^ 
Esq.  between  himself,  JoAn  Wilson^  Clerk,  and  jRic^ 
ard  Wikocke^  whereby,  in  consideration  of  the  sur- 
render of  the  former  lease  by  the  lessee,  Doctor  flwrf- 
9on  demised,  and  granted  to  Payler^  and  his  heirs 
and  assigns,  all  that  parish  church  and  all  that  rec- 
tory of  Waghen^  as  described  in  former  leases,  and 
also  all  manner  of  tithe-corn,  tithe-hay,  tithe-lamb, 
tithe-wool,  and  other  obventions  ecclesiastical,  &c. 
(in  a  similar  manner,  though  the  language  is  rather 
di^rent  from  that  used  in  former  leases,)  to  be  held 
for  three  lives.  The  rent  is  still  20/.  a-year.  We  know 
that  in  those  church  leases  the  rent  is  always  the 
same,  a  fine  being  paid  on  renewal.  All  this  is  con- 
firmed by  the  dean  and  chapter.  I  observe,  that  by 
the  answer  of  Sir  William  Smyth  and  his  tenants,it  is 
stated,  thattheChancellors  of  ForAr  for  thetimebeing 
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had  been  in  the  habit  of  leasing  out  those  lands  fbv 
livesyto  the  owners  of  the  lands  belonging  toSir  Wik 
UamSfnythy9,nd  that  no  tithes  had  been  paid  by  such 
lessees  with  respect  to  those  lands  in  Waghen  which 
were  part  of  the  possessions  of  the  Abbey,  though 
great  part  of  such  lands  have  belonged  and  do  be? 
long  to  other  persons  besides  Sir  William  Smytiu  I 
have  not  seen  any  of  those  leases^  They  probably 
grant  the  tithes  as  the  others  did ;  but  unfortunately 
there  is  no  attempt  made  to  point  out  those  lands 
which  the  Defendants  say  belonged  to  the  Abbey^ 
I  must  however  assume  here,  that  the  deniiae  made 
first  in  1488,  which  was  repeated  in  1588^  which 
was  renewed  again  in  16S5,  and  has  been  conti- 
nued to  the  present  time  to  the  owner  of  the  lands, 
of  which  Sir  'William  Smyth  is  not  owner,  granted 
those  very  tithes  that  are  now  demanded  by  the  bill 
against  those  very  persons  who  occupy  the  land,  and 
who  have  had  leases  of  those  very  tithes.  How  it 
is  possible  to  contend  in  point  of  law  that  tithes  are 
not  due  from  those  lands,  when  they  themselves  take 
leases  of  them  for  a  number  of  centuries,  I  ^o  not 
know}  and  it  seems  difficult  to  account  for. 


Then  we  come  to  the  Parliamentary  Survey  1649, 
which  is  after  the  lease  from  Doctor  Huclson.  It 
is  headed  generally — **  Account  of  the  rectory  of 
"  Waghen.''  It  says,  «*  the  tithes  of  com  and  hay, 
"  wool  and  lamb,  of  the  town  and  parish  of  Wag- 
*^  hen^  alias  Waywyn^  with  the  appurtenances,  now 
^'  in  the  occupation  of  John  Wilson^  Clei*k*'«*«^the 
pame  of  the  lessee  in  the  lease  of  1635,  but  whether 
that  is  the  same  or  not  does  pot  appear--*'^  and 
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Lawweiot  Rowley^  are  worth,  per  annum^  116/.;"  ^8^- 

and  then  the  postscript  sets  forth  the  lease  made  by  Markham 

Doctor  Hxidson^  and  it  states  John  Wilson  to  be  the  Sm^h 
vicar  of  the  parish. 

Now  thus  stands  the  case,  so  far  as  we  have  gone, 
as  between  the  rectory  and  the  Abbey.  Those  who 
represent  the  Abbey,  Sir  WilUam  Smtfth  and  his  te- 
nants, took  two  leases  of  the  very  tithes  which  they 
say  nobody  was  liable  to  pay,  for  that  the  lands  were 
exempt*  They  take  two  leases  Uiemselves,  which  are 
produced.  Their  successor  takes,in  1635,a  lease,  and 
those  leases  have  been  continued.  As  I  do  not  see 
those  leases  themselves,  I  must  presume  they  are  in 
the  same  language  or  to  the  same  effect,  down  to 
the  present  time,  or  til)  they  were  put  an  end  to  by 
the  efflux  of  time,  or  other  causes.  The  Parliament- 
ary Survey  certainly  states  that  these  tithes  belonged 
to  the  rector.  Thus  stands  the  case  as  between  the 
Plaintiff  and  the  Abbey,  or  those  who  represent  the 
Abbey,  namely.  Sir  WiUiam  Smyth  and  his  tenants, 
without  resorting  to  any  collateral  evidence.  But  it 
will  be  remembered,  that  in  the  year  1244,  the  time 
when  the  vicarage  was  created,  all  the  tithes,  exeept 
hay,lamb,and  wool,  were  given  to  the  vicar,  and  from 
the  subsequent  transactions  we  must  presume  the 
non»paymentof  the  tithes  of  corn  was  because  it  was 
duly  restored  to  the  rector,  if  he  was  entitled  to 
it  at  all,  under  some  new  arrangement.  But  the 
title  of  the  Defendants  as  far  as  it  is  grounded  on 
the  perception  of  the  vicar  as  being  in  possession 
of  the  tithes,  would  overturn  the  plea  of  prescript 
tion ;  the  plea  being  that  no  tithes  were  payable 

within 
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within  time  of  memory,  whereas  there  is  no  doubt 
that  the  vicarage  was  created  long  afler  the  time 
of  legal  memory,  and  the  rector  was  entitled  to 
tithes,  if  any  were  due,  before  time  of  legal  me- 
mory. If  the  vicar  took  any,  it  must  be  from 
the  rector,  and  therefore  such  tithes  must  have  been 
due  since  the  time  of  legal  memory.  In  the  Ec- 
clesiastical Survey,  26  Hen.  Vlll.y  we  find  these 
words: — "  Vkaria  de  Waghen  decimis  minutis 
«*  645."  Then  in  the  Parliamentary  Survey  of 
1649,  under  title  "  The  vicarage  of  TFaghen^^'  we 
find  ^^  The  vicarage  house,  which,  with  the  Easter- 
^^  Book,  and  all  the  small  tithes,  we  estimate  to  be 
^<  worth  communibus  annis  IS/."  Then  there  ap- 
pears a  long  roll  of  terriers,  giving  the  accounts  ot 
the  vicar  1716, 1726, 174S,  1749, 1764, 1770,1781, 
1786,  1809,  and  almost  to  the  filing  of  the  bill 
1817^  in  every  one  of  which  I  believe  is  the  follow- 
ing entry,  <<  All  minute  tithes  belong  to  the  vicar 
*<  except  lamb,  wool,  and  hay."  They  do  not  afiect 
the  great  tithes,  or  the  composition  due  for  line, 
flax,  and  hemp,  during  the  incumbency  of  the  pre- 
sent vicar.  With  respect  to  the  township  ofMeaux, 
it  is  distinguished  in  the  terrier  from  the  parish  in 
general.  It  is  stated  that  ^'  For  the  small  tithes  of 
MeauXj  an  old  composition  jper  annum  Ss"  So  that 
beyond  all  doubt,  as  far  as  this  evidence  of  the  terriers 
goes,  it  appears  that  the  township  of  Meaux  was 
liable  to  pay  tithes  in  some  mode  or  other,  as  well  as 
every  other  place.  Those  terriers  are  properly  and 
regularly  signed  at  the  time  by  the  churchwardens 
and  the  other  parishioners.  Therefore,  upon  look- 
ing at  all  the  evidence  from  1 244  down  to  the  present 

time, 
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time,  I  cannot  doubt  that  the  lands  in  the  occupation  ^  ^^ 
of  Sir  William  Srmfth^  are  liable  to  the  payment  of  all 
small  tithes  not  excepting  lamb,  wool,  and  hay;  for 
though  I  see  no  evidence  of  actual  perception  of  the 
tithes,  yet  when  I  recollect  that  Sir  WilUam  Smyih^ 
and  those  whom  he  represents,  were  the  lessees  of  the 
tithes,  and  that  the  lands  of  the  Defendants  occupied 
by  them  were  his  lands,  and  his  property,  it  cannot 
be  considered  very  surprising  that  no  tithes  should 
have  been  collected.  That  would  of  itself  afford 
a  sufficient  reason  for  the  reputation  and  the  non- 
payment, because  a  lessee  does  not  take  the  tithes 
in  kind  from  the  land  which  he  himself  owns :  and 
it  cannot  be  allowed  to  a  land-owner  to  set  up 
that  in  proof  of  a  prescription  in  non  decinumdo,  for 
nonpayment  of  tithes.  The  lease,  however,  is  alone 
decisive  evidence  as  against  him  ;  but  I  must  ob- 
8erve,that  I  do  not  find  what  would  have  been  ma- 
terial evidence,  if  it  existed  that  in  fact  any  tithes 
had  been  actually  rendered  to  the  vicar ;  yet  when 
I  see  that  in  the  case  of  the  Rector  he  reserved 
these  tithes  specifically  to  the  religious  House  who 
owned  those  lands,  I  have  a  right,  with  respect  to 
those  who  hold  the  lands  now,  to  look  at  the  terriers 
in  connection  with  those  leases  if  they  wanted  any 
confirmation,  but  I  should  have  been  glad  to  have 
known,  whether  in  point  of  fact,  the  vicar  ever  did 
receive  any  of  these  tithes.  The  evidence  of  reputa- 
tion as  to  Sir  WilUam  Smyth  and  his  tenants  is,  that 
no  tithes  were  paid  to  the  rector ;  but  does  not  say 
no  tithes  were  paid  to  the  vicar.  As  far  as  I  have 
been  able  to  find  in  the  statement  of  the  evidence, 
it  is  merely,  that  no  tithes  were  paid  to  the  rector. 

That 
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That  proves  very  little,  because  the  rector  had  sepa- 
rated them  from  his  own,  and  granted  them  to  the 
vicar,  and  if  paid  to  him,  it  was  because  tithes  were 
due  before  the  time  (^  legal  memory*  Here  the  evi* 
dence  of  reputation  as  to  Sir  WiUiam  Smyth  and  his 
tenants  is,  no  tithes  were  paid  to  the  rector,  and  it 
does  not  include  the  vicar ;  and  if  tithes  were  paid 
to  the  vicar,  the  prescription  must  be  destroyed, 
for  he  derives  his  title  since  the  time  of  legal  memo- 
ry, having  been  appointed  in  the  manner  we  have 
seen ;  and  with  respect  to  the  non-payment,  as  &r 
as  relates  to  Sir  WiUiam  Smjfih  and  his  tenants,  it 
seems  that  those  who  owned  those  lands  were  the 
lessees  of  the  tithes,  and  we  cannot  wonder  that 
they  demanded  no  tithes  of  their  tenants,  because 
by  doing  so  they  got  an  additional  rent  Therefore 
the  evidence  of  reputation,  and  all  that  dependai 
upon  it,  which  is  always  slight,  does  not  operate 
against  the  mass  of  evidence  produced  against  Sir 
William  Smyth  and  his  tenants.  The  result  is  with  re» 
spect  to  the  tenants  of  Sir  William  Smythj  I  cannot^ 
not  only  from  the  manner  in  which  they  have  stated 
their  case  in  the  answer,  but  even  from  the  evidence 
itself,  if  they  were  to  reshape  their  defence — con-* 
ceive  it  possible  that  they  could  maintain  that  they 
have  the  least  pretence  to  insist  on  an  exemption 
from  the  payment  of  these  tithes* 


It  was  said,  with  re^cttoSir  WilEamSmyth^when 
1  say  him  I  mean  all  those  who  take  the  same  line  of 
defence,  that  the  acts  of  his  lessee  cannot  aflS^t  their 
lessor  'y  but  that  must  be  always  stated  with  some 
allowance^  It  cannot  affect  him  as  between  him  and 

his 
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his  tenants;  but  if  any  lessee  had  not  received  tithes  l^- 
from  a  stranger,  between  whom  and  Sir  WilUam 
Stmfih  there  was  no  connection,  it  would  perhaps, 
in  that  case,  be  a  di£Qsrent  matter,  however  in  this 
case  I  cannot  say  that  it  is  to  be  taken  as  evidence 
that  those  tithes  were  never  paid ;  so  as  to  give 
those  Defendants  all  the  benefit  of  the  presumption 
^sing  from  nonperception, 

With  respect  to  M^aux  I  think  the  case  is  dif- 
ferent, Many  of  the  expressions  in  the  leases,  with 
respect  to  ^og'/t^,  may  not  include  Meaux^  and  I 
find  much  difficulty  in  it.  There  is  a  payment  of  5  j. 
stated  in  the  terriers  to  be  due  for  the  small  tithes  of 
Meaux\  and  whether  that  was  ever  paid  or  de- 
manded, I  do  not  know  ;  there  is  no  evidence  of 
that,  except  in  the  terrier,  and  agaipst  that  I  see 
that  nobody  is  proved  to  have  paid  t^hes  in  the 
township  of  Meaux^ 

Upon  the  evidence  of  the  terrier  by  which  it  ap- 
pears the  small  sum  of  5^*  only  has  been  paid  for  a 
great  number  of  acres,  I  think  that  I  cannot  make  a 
decree  against  the  inhabitants  of  MeauXy  without 
an  enquiry  in  another  place ;  but  with  respect  tp 
the  tenants  of  Sir  WilUam  Smyth^  I  must  direct  an 
account  of  tithable  matters. 

As  to  Sir  WilUam  SmyOi  himself,  the  Bill  must 
be  dismissed  against  him,  but  as  he  has  mixed  him- 
self up  with  the  tenants,  and  put  in  an  answer  with 
them,  and  examined  witnesses  with  them,  I  must 
with  respect  to  the  costs,  follow  the  precedent  that 

I  made 
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I  made  myself  in  the  case  of  the  Dean  and  Chapter 
^^"J"^"    of  Ely  (a).    Therefore  I  cannot  give  him  costs. 

Smyth 
and  others. 

As  against  Sir  William  Smyth  and  his  tenants, 

Bill  dismissed  without  costs. 

As  to  the  Defendants  in  the  township  of  Meaux^ 

An  issue  directed  to  try  the  payment  of  5^. 

{a)  Lealhes  v.  Newitt.  Ante  Vol.  8.  p.  56?. 


Frirffly, 

f  1«<  JWM. 


Where  a  De- 
fendant re- 
mained in  cus- 
tody under  a 
capias  on  an 
inrormation  by 
the  Attomey- 
Oeneraly  exe- 
cuted whilst 
he  was  in  pri- 
son on  an  ar- 
rest made  with* 
out  legal  autho- 
rity, and  was 
therefore  ille- 
gally detained, 
the  Court  dii- 
charged  him 
from  such  cus- 
tody by  order 
made  absolute 
on  cause 
shewn  by  the 
Attorney. 
General. 


The  Attorney-General  t;.  Dorkings. 

TURTON  obtained  an  order,  on  a  former  day  in 
this  Term,  requiring  the  Attorney-General  to  shew 
cause  why  the  Defendant  should  not  be  discharged 
out  of  the  custody  of  the  Constable  of  Dover. 

The  application  was  founded  on  an  affidavit  made 
by  the  Defendant,  the  substance  of  which  was  em- 
bodied in  the  rule,  stating  that  the  Defendant  was 
arrested  and  taken  into  custody  at  Folkestonej  in 
Kenty  on  the  15th  of  May  last,  by  a  lieutenant  of  his 
Majesty's  ship  Severn  (whose  name  was  unknown 
to  the  Defendant),  employed  in  the  Coast  Blockade 
service,  charged  with  having  assisted  in  the  unship- 
ping of  foreign  silks,  and  was  by  him  conveyed  to 
a  tower  called  No.  1.  Tcnx>er9  near  Folkestone^  where 
he  was  detained  a  close  prisoner  until  the  ISth;-— * 
that  he  was  then  forcibly  removed  on  board  a  boat, 

and 
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and  conveyed  by  another  lieutenant  of  the  said  ship,  1832. 
whose  name  was  also  unknown  to  him,  and  a  party  The  Attor- 
of  aimed  officers  and  men  belonging  to  the  ship,  v!'^^^^ 
and  landed  near  to  the  Casement  Barracks^  in  the 
neighbourhood  of  Dover :— -that  from  thence  he  was 
taken  into  the  liberty  of  the  Gnque  Ports,  at  Do- 
ver,  and  there  delivered  over  into  the  custody  of 
Lieutenant  Philip  Graham,  belonging  to  the  same 
^p,  and  by  him  to  the  Constable  of  Dover  Castle^ 
under  a  warrant  dated  the  18th  May^  addressed  to 
the  Bodar  of  the  Castle  and  Philip  Graham^  on  a 
C0jiM»  issued  out  of  the  Court  of  Exchequer,  upon 
an  information  filed  against  him  by  the  Attorney- 
General  ; — and  that  the  Defendant  was  thereupon 
conveyed  to  the  prison  of  the  castle  of  Dover  afore- 
said. 

It  was  also  alleged,  that  the  place  where  the  De- 
fendant was  so  landed,  near  the  Casement  Barracks^ 
on  the  18th  of  May ^  was  not  within  the  liberty  of 
the  Cinque  Ports, — ^that  the  charge  upon  which  the 
Capias  was  issued  whereon  the  warrant  was  granted 
was  for  the  same  cause  as  that  of  the  arrest  on  the 
15th  day  of  Afay,  and  not  other  or  different } — 
that  from  the  time  he  was  so  first  arrested,  as  afore- 
said, to  the  time  of  this  application,  the  Defendant 
had  been  and  was  then  remaining  in  one  continued 
duress  and  imprisonment — and  that  he  had  not, 
during  all  the  time  before  mentioned,  been  car- 
ried or  conveyed  before,  or  been  subjected  to  any 
examination  by,  any  Justice  of  the  Peace  what- 
soever* ^ 


On 
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1823.  On  ihese  facts  stated  to  the  Court,  and  the  au^ 

'^^^^A^noR^  thority  of  the  following  cases,  the  rule  was  grant- 

HEY.GENERAL  ^  z—LoWfidgey  one,  &c.  Plaistow  (^a),  HaU  v. 

Dorkings,    j^gcke  (A),  Btvck  and  another  V.  Prodger  and  an- 

other.  Bail  oi iyErval(c)^  and  BarUm  v.  HaU{d)i 

in  all  of  which  the  Courts  discharged  the  party  de* 

tained  in  custody  on  legal  process^  where  the  first 

taking  had  been  effected  without  legal  authority; 

The  Attorney-General  appeared,  in  dbedience 
to  the  rule,  to  shew  cause ;  but  having  no  affidavit 
to  contradict  the  fitcts^  he  did  not  offer  very  stre* 
niious  opposition  to  the  application  t  and  withoiil 
hearing  TurUm  in  support  of  the  order. 

The  Court  made  the 

Rule  absolute. 

(a)  2  H.  Bl.  29.  {h)  8  Term  Rep.  187. 

(c)  1  Bos.  and  Pull.  New  Rep.  1^5. 

yt)  3  Anslr.  46).  and  see  Lyferd  v.  Tyrrel.  1  Anstr.  85. 


FHday, 
ttit  June. 


Hughes  v.  StirlIno. 


A  person  beiog 


«  housekeeper  SiR  W.  OwcTi  moTed  to  justify  the  Defendant  s 

inScotiand,       .     .,  •     ^l-  ^  ^ 

nsnally  living    Oail  lU  thlS  CaSe. 
in  lodginn  in 
liOndon  du- 

monttas'of  the      JoTics  opposed  them,  on  the  ground  that  one  of 
nd!Ilbie°iL^*  *  them  was  a  person  living  in  lodgings  in  Qray'^ 

hail  in  a  civil      y-       -^ 

action.  inn^juane. 

suXa  c^  to      In  support  of  the  justification,  it  was  shewn  that 

add  and  aWa 

justi  fy.  ^^ 


tfce  party  was  a  housekeeper  in  Scotland.    It  was      18^. 
admitted  that  he  usually  resided,  during  six  months 
of  the  year,  in  lodginga  in  Gray^s-Inn-Lane  ;  but 

The  Court  determined  that  be  could  not  be  per- 
mitted to  justify,  as  it  was  necessary  that  the  bail 
should  be  a  housekeeper  within  the  jurisdiction  of 
the  Court  and  the  reach  of  its  process*  That  per- 
son was  therefore  rejected^ 

The  Court  permitted  the  other  bail  to  justify, 
and  gave  time  to  a  future  day  to  add  and  justify 
another 
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tetkjwu'  MosELET  and  others  v.  Davies,  ClerL 

On  a  qoestion 

JlllSll.Tefe'r'red  BY  decree  of  this  Court,  made  in  the  original  suit 
Uw,  testimony  — ^^o"*  ^^  account  and  payment  of  tithes  in  kind, — by 
^£nceof*re.  ^^^  ^^  Equity,  filed  by  the  Defendant  at  Law  against 
Kf  of  tto  ^^^  Plaintiffs,  the  parties  were  referred  to  a  trial  at 
wu^the  ^^  upon  an  issue,  whether  there  existed  such  mo* 
▼Mtage^of  Ae  ^uses  as  Were  set  up  by  way  of  defence  to  that  de- 
w^dm.  mand  by  the  answers  of  the  Plaintiffs  at  Law  (the 
founded, 'that  Defendants  in  Equity). 

the  money  pay-  T.      •  / 

ments  consti- 
tuting the  aU 

leged  modvM         The  luoduses  stated  were  2rf.  yearly  for  every  day's 

had  been  uni«  j  ^  j       j 

fonniy  made,  math  of  hay,  aiid  SO  in  proportion  (&c.)  in  lien  of 
memory,  and    the  tithe  in  kind  of  hay,  and  2rf.  a  cover  for  every 

thai  the  witntu  -^  '  •' 

Ud  *^ard  M  cover  of  clover,  and  so  in  proportion  (&c.)  in  lieu  of 
(U  thai  time  tithe  in  kind  of  clovery  early  arising  (&c.)  upon  the 
u^NDs  IN  THE  latids  in  the  occupation  of  the  Defendants  in  Equity 
fcere  loig  nnee  (who  Were  directed  to  be  Plaintiffs  at  Law),  within  the 
had'(^ayBb€en  parish  of  which  the  Defendant  (at  Law)  was  Vicar« 

1^  cmtom  to 
make  euch  patf^ 

t?be  admisSi  The  Issuc  was  tried  before  Mr,  Baron  Garroxc,  at 
^putiutn^on^  the  Summer  Assizes  for  Monmouth,  1821,  when  the 
Pnltrob.  Jury  found  a  verdict  for  the  Plaintiffs  in  the  issue, 

jection  taken  of 
interest  in  ma- 

dara^nVn^h;  I"  the  foUowiug  Michaelmas  Term,  Jcrvis  ob. 
coIwd^^persoM  tained  permission,  on  motion  for  leave  on  the 
fo"rmiaion*ie  J^^g^'s  report  coming  in,  to  move  for  an  order 
fQund"?'^''    calling  on  the  Plaintiffs  to  shew  cause  why  tlic 

On  a  mistrial  of  an  issue  directed  by  a  Court  of  Equity,  there  can  be  no  motion  in 
ture^t  of  judgment:  such  a  motion  being  incompatible  witli  tlie  nature  and  object  of  the  trial 
of  iisaes  in  aid  of  a  Court  of  Equity. 

judgment 
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judgment  on  that  verdict  should  not  be  arrested,       ^S2i. 

or  why  a  new  trial  of  the  issue  should  not  be  had  mosbuv 

at  the  next  assizes.     Leave  having  been  ghinted  ^^^^^^ 
on  the  grounds  of  the  application^  n^viw. 

Garrow,  BaroUj  now  reported  the  evidence,  and       1822. 
what  passed  on  the  trial  at  Monmouth.  Jvfr^^,^^ 

following  day. 

[[The  first  alternative  of  the  rule  was  struck  out, 
immediately  on  the  case  coming  on  to  be  argued 
upon  the  Judge's  report,  as  being  wholly  incompati- 
ble with  the  object  of  such  issues,  and  the  usage  on 
trials  of  this  nature.] 

It  appeared  from  the  report,  that  it  was  stated  by 
a  witness  of  the  name  ofRogers^  that  he  came  to  live 
in  the  parish  fifty  years  ago;  and  that  he  had  rented 
lands  there  for  twelve  years.  He  proved  the  mo- 
(Juses  in  terms,  and  stated,  that  lie  had  heard  old 
persons^  who  at  the  time  occupied  lands  in  theparish^ 
and  were  long  since  deady  sajf^  that  it  had  always 
been  the  custom  to  make  such  payments. 

Upon  that  testimony  it  was  objected  by  the 
Counsel  for  the  Defisndant,  that  the  testimony  of 
reputation  which  had  been  given  by  the  witness, 
was  tainted  by  interest  on  the  part  of  the  persons 
from  whom  the  information  proceeded,  and  was 
therefore  inadmissible. 

In  answer  to  that  objection,  the  decision  of  this 
Court  in  the  case  of  Harwood  v.  Sims  (a)  was  cit- 

[a)  Wighlw.  112. 

M  2  ed: 
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ed :  and  on  the  authority  of  that  case  the  learned 
Judge  stated  that  he  overruled  the  objection,  which 
at  the  time  he  was  disposed  to  think  valid,  and  ad- 
mitted the  evidence  which,  but  for  that  authority, 
bis  Lordship  added,  he  should  have  rejected. 

JerViSj  Peake  Serj^  and  Cross^  in  support  of 
the  application  for  a  new  trial,  insisted,  that — al- 
though such  hearsay  evidence  is^  in  general,  admis- 
sible in  proving  a  custom,  or  any  right  founded  on 
custom,  which  must  necessarily  depend  much  on 
the  prevailing  opinion  respecting  it  arising  from 
tradition,  to  shew  that  the  common  reputation  has 
always  been  in  favour  of  it,  for  which  reason  declar- 
ations of  deceased  persons  are  admitted-^yet  it  is 
also  a  general  rule,  that  the  parties  from  whom 
such  declarations  proceed,  should  have  no  interest 
in  the  isubject  matter,  which  might  bias  their  belief 
or  influence  the  account  given  by  them  when  they 
made  such  declarations.  They  therefore  submitted 
that  die  evidence  which  had  been  received  in  this 
case  was  inadmissible,  and  ought  to  have  been  re- 
jected on  the  objection  which  was  taken  at  the  trial. 

They  impugned  the  accuracy  of  the  report  of 
the  case  of  Harwood  v.  Sims  (from  which  it  was 
admitted  that  the  present  case  could  not  be  sub*- 
stantially  distinguished  in  circumstances)  on  the 
authority  of  which  the  objection  was  overruled,  and 
the  verdict  probably  obtained,  as  being  directly  con* 
trary  to  that  last  principle  of  evidence.  They  urged 
that  the  case  itself  was  very  loosely  reported,  artd 
could  not  be  regarded  as  a  deliberate  determination 

of 
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of  tbe  Court :— ^that  the  case^  such  as  it  was,  did 
not  in  one  view  of  it  go  far  enough  to  meet  the 
present  objection;  because  from  the  statement  it  did 
not  appear  that  the  witness  was  an  occupier,  but  it 
was  objected  merely  that  he  was  a  parishioner ;  and 
then  it  is  assumed  that  he  was  liable  to  pay  tithes^ 
and  therefore  an  incompetent  witness  on  a  question 
of  parochial  modus;  whereas  he  was  not  liable  qua 
parishioner,  and  might  in  fact  not  have  been  liable 
at  all,  or  only  subject  to  a  contingent  liability.  So 
that  for  any  thing  that  appears  from  the  report,  the 
Court  might,  and  probably  did,  say  what  is  attri^ 
buted  to  them  in  the  printed  statement  of  that  case, 
as  to  the  cutting  up  evidence  of  reputation  altoge« 
ther,  by  confining  it  in  such  a  manner,  without 
affecting  the  received  principle,  that  declarations 
to  establish  a  reputation  must  come  from  persons 
having  no  interest  in  supporting  the  common  re- 
pute in  that  respect.  In  this  case  the  evidence 
was  the  declarations  of  old  persons,  who  were  dead, 
who  had  been  occupiers  of  lands,  which  made  them 
directly  interested  in  the  subject  matter  of  the  re- 
putation ;  and  to  determine  that  such  declarations 
could  be  received  in  evidence,  would  be  to  make 
an  anomalous  case,  and  one  which  would  conflict 
with  the  principle  of  all  the  authorities  referring 
to  Peake^s  ^Evidence*  (fr),  and  the  cases  cited  there. 
Such  a  determination,  they  submitted,  would  have 
the  effect  of  establishing  that  mere  assertion  was 
more  worthy  of  credit  than  testimony  on  oath,  and 
that  what  a  man  who  was  dead  had  said  might  be  re-* 
ceived  as  evidence,  although  whilst  living  he  could 
{&)P.  15aqdl7.(5iheiUtO 

not 
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not  be  examined  as  to  such  matters  if  sworn  as  a 
witness  on  the  same  question. 

They  hawever  admitted  that  there  was  no  case 
to  be  found  deliberately  ruling  this  precise  point 
either  way :  and  they  urged,  that  the  question  hav- 
ing  now  arisen,  should  be  determined  consistently 
with  the  known  and  established  rules  of  evidence : 
and  on  those  they  insisted  this  testimony  must  ne- 
cessarily be  decided  to  be  such  as  ought  to  have 
been  rejected. 

In  tlie  case  of  Morewod  v.  Wood  (c),  Lord  Ken- 
yon^  laying  down  a  general  rule  as  to  this  species  of 
evidence,  said^that  the  practice  which,  he  stated, 
prevailed  upon  his  (the  Oxford)  cirouit,  of  never 
receiving  such  evidence  (general  evidence  of  repu- 
tation) was  best  supported  by  principle.  That  was 
said,  too,  in  a  case  where  there  was  no  imputation 
of  interest  against  the  evidence  then  under  consi- 
deration ;  and  for  that  reason  he  thought  it  could 
not  apply  to  private  titles  or  prescriptions,  and  that 
it  was  only  receivable  upon  general  points,  wherein 
ali  mankind  were  interested. 


Martirij  Taunton^  CampheUy  and  Maule,  in  oppo* 
sition  to  the  application,  urged,  that,  setting  aside 
whatever  authority  there  might  be  on  the  point, 
and  taking  it  upon  principle,  the  evidence  which 
had  been  admitted  in  this  case,  and  was  now  ob- 
jected  to,  was  admissible  from  the  necessity  of  the 
thing  J  for  if  the  rule  now  contended  for  were  to 


(c)  14  East.  329. 


prevail, 
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(prevail,  there  could  be  tko  longer  any  such  head  of 
evidence  in  the  law  as  that  of  reputation^  since  aU 
most  all  declarations  as  to  the  existence  of  rights 
founded  on  custom  for  the  most  part  naturally  pro- 
ceed from  the  parties,  either  lite  motd^  or  from 
interested  persons  speaking  of  their  rights ;  for  if 
there  were  neither  a  suit  instituted,  nor, any  inter- 
est affected,  such  matters  seldom  Or  never  would 
become  the  subject  of  mere  conversiation. 


1823. 

MoSBLBT 

and  others 

V. 


.  The  fallacy  of  the  argument  used  on  the  other 
side,  they  submitted,  proceeded  from  a  confusion 
of  the  inherent  qualities  which  distinguish  repu* 
tation  from  evidence,  as  applied  to  the  existence  of 
&cts.  Reputation  of  a  fact  is  the  opinion  of  its  ex-* 
istence  expressed  by  persons  who  have  heard  it  from 
others.  Evidence  of  a  fitct  is  the  positive  testimony 
of  it  by  persons  who  have  themselves  immediate 
knowledge  of  it«  The  existence  of  a  reputation  is 
itself  a  fact:  and  evidence  of  reputation  is  merely 
proof  that  there  exists  a  received  impression  of  the 
truth  of  some  fact  in  the  minds  of  persons  who  have 
heard  it  asserted.  Parol  evidence  is  the  testimony 
of  contemporaneous  living  witnesses,  sworn  to 
speak  the  truth  in  a  court  of  justice,  on  the  trial  of 
a  question  post  Utem  motam*  Reputation  rests  on 
voluntary  assertions  of  a  received  opinion  derived 
traditionally  from  the  declarations  of  persons  no 
longer  living,  not  on  oath»  made  ante  Utem  motam^ 
and  continued  whilst  there  was  no  suit  existing  in 
respect  of  the  .subject  matter  of  it«  Interest  de- 
stroys competency  to  give  evidence,  because  evi- 
dence may  be  fabricated  by  a  single  witness }  but 

it 
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it  does  not  affect  testimony  of  reputation,  because 
reputation  being  a  continuation  of  evidence  from 
generation  to  generation,  is  not  likely  to  be  a  fa- 
brication. However  false  the  evidence  may  origi- 
nally have  been,  on  which  reputation  be  founded, 
and  to  which  it  owes  its  origin — and  from  what> 
ever  interested  motive  it  may  have  been  set  on 
foot,  the  fact  of  there  being  such  a  reputation  may 
nevertheless  be  true ;  and  there  must  necessarily 
be  some  interest  in  many  of  those  who  assist  it 
with  such  declarations  as  keep  the  tradition  alive. 
This  point  must  therefore  depend  on  the  question 
ivhether  existence  of  an  interest  in  persons,  speak- 
ing of  traditional  matters,  be  destructive  of  the  ef- 
fect of  reputation,  and  precludes  its  admissibility, 
or  whether  it  should  merely  afiect  the  credit  due 
to  it,  as  in  many  other  cases  where  testimony  is  ad- 
missible in  evidence,  subject  to  the  consideration  of 
quantum  vakat  They  submitted,  therefore,  that 
whatever  objection  there  might  be  to  its  weight, 
there  was  none  which  could  so  far  afiect  it  as  to 
justify  its  exclusion. 


It  was  then  contended,  that  the  admissibility  of 
the  sort  of  evidence  now  objected  to  was  support- 
ed by  the  authority  of  determinations  ;  for  that  this 
case  was  not  distinguishable  in  its  facts  from  that  of 
Harwoodv.  Sims; — and  that  it  was  too  nice  a  refine- 
ment, to  affect  that  there  was  really  a  distinction 
between  a  parishioner  liable  to  fay  tithes,  and  an 
occupier  qfland  in  a  parish :  thus  the  statute  for  en* 
forcing  the  repair  of  bridges,  speaking  of  **  inhabit^ 
"  ants  to  be  taxed,"  is  necessarily  taken  in  construc- 
tion 
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tion  to  mean  such  of  them  as  are  occupiers  of  lands. 
They  also  cited  the  casesof  theiCiVi^vJ^/n^^i/^m^s 
qfHammersriuth(d)y  and  Nichollsv.  Parker  (e)j  as 
establishing  that  in  questions  of  the  boundaries  of 
parishes,  traditionary  reputation  is  admissible  evi* 
dence  ante  litem  motam^  or  at  least  before  there  is 
any  dispute  respecting  them,  although  the  deceased 
persons  on  whose  declarations  the  reputation  rests, 
may  at  tlie  time  have  an  interest  in  the  truth  of  the 
assertion.  In  the  judgment  of  Lord  Kenyan^  in 
the  case  of  Morewood  v.  Woodj  the  principle  w^s 
admitted  :  it  was  the  application  of  it  to  a  privafe 
right  only,  which  that  learned  Judge  denied.  They 
finally  referred  to  manuscript  notes  of  cases  to  shew 
that  similar  evidence  had  been  often  received  on 
the  Northern  circuit. 


1822. 


On  the  whole,  it  was  insisted,  that,  both  on  prin- 
ciple and  authority,  the  question  of  evidence  which 
had  been  raised  by  the  present  objection  was  quite 
free  from  doubt:  and  that  it  was  rightly  received. 


[When  the  case  came  on  for  argument  on  the  se- 
cond day,  the  Lord  Chief  Baron,  who  had  been 
furnished  in  the  mean  time  with  a  fuller  note  of 
the  circumstances  on  which  the  opinion  of  the 
Court  of  Exchequer,  as  reported  in  Wightwkk^  was 
founded,  took  occasion,  before  the  argument  was 
proceeded  with,  to  observe,  that  he  had  read  the  de- 
positions oiFruifij  in  the  cause  oi Harwardv.  Shns^ 
and  that  he  had  there  found,  as  was  common  in 

(d)  Peake's  Evidence,  App.  XXIV,  No.  IV. 

[e)  14  £a»t.  331. 
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such  depositions,  much  that  was  not  evidence,  and 

could  not  be  admitted.     His  Lordship  also  observ-* 

ed,  that  it  was  in  these  cases  always  necessary  to 

see  whether,  independently  of  the  objectionable 

evidence,  there  was  sufficient  to  warrant  the  Court 

in  decreeing  an  issue  i  for  if  that  were  so^  the  in* 

admissible  testimony  was  of  no  consequence,  and 

might  be  put  out  of  the  case.     He  stated,  that  in 

the  present  instance  there  was  sufficient  evidence 

to  justify  the  direction  of  the  issue,  putting  aside 

altogether  the  testimony  of  Fruin.    Consequently 

his  depositions  became  of  no  importance  in  the 

cause  i  and  therefore  the  value  of  the  dictum  in  the 

insulated  portion  of  that  case,  which  had  been  re« 

ported  for  this  point,  was  very  considerably  dimi- 

nished,  standing  as  it  did,  not  as  a  decision  of  the 

Court,  but  a  mere  gratis  dictum  in  favour  of  a 

point,  which  higher  authority  than  his  own  had 

not  approved*.] 

Jervis 

*  The  following  is  a  correct  trantcript  of  the  depoeitions  allo- 

ded  to  by  the  Lord  Chief  Baron,  as  taken  in  the  caseof/faivorc^ 

V.  Sifns  ;— 

Harwabd  v.  Sims. 

The  witness  upon  whose  testimony  the  first  objection  arose,  in 
this  case  (called  Harwood  t.  Sinu,  in  the  report  in  Wighiwick),  was 
John  Fruiu,  a  farmer  occupying  lands  in  another  parisli.  It  ap« 
pears  from  the  depositions  in  the  cause,  in  equity,  which  was  by  bill 
filed  in  180G,  that  this  witness,  in  his  answer  to  the  second  interro^ 
gatory,  slated,—*'  that  from  1792  to  1797,  he  was  an  inhabitant 
"  and  occupier  of  land  in  Marsion''  (the  tithes  of  which  were  the 
matter  Wi  dispute),  **  and  that  durkig  all  thai  time  be  paid  M.  an 
**  acre  half-yearly  for  all  vicarial  or  small  tithes,  which  he  under- 
*'  stood  to  be  a  fixed  payment  in  lieu  (&c.) ;  because  he  had  heard 
"  divers  old  persons,  and  particularly  John  Loado',  who  died  a 
"  week  or  two  ago,  at  the  age  of  leventy-six,  and  who  had  all  bis 

««  lifetime 
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Jervis  replied.     At  the  close  of  the  argument,  1823. 


The  Court  intimated,  that  under  a  consciousness 
of  the  prevailing  difference  of  opinion  amongst  the 

Judges 

"  lifetime  been  an  inhabitant  of  and  occupier  of  lands  within  the 
"  said  parish,  declare  that  the  said  payment  of  Sd.  per  acre  half- 
"  yearly  (&c.)  had  continued  and  been  made  and  accepted  as  long 
"  as  he  could  remember,  and  had  been  an  exiatiog  payment  cfer 
**  since  the  inclosure  of  the  lands  within  ihe  said  parish*  if  uot  be- 
*'  fore."  The  witness  also  stated,  that  the  said  John  Loader  told  him 
"  that  he  thought  the  payment  must  l)e  a  modus,  and  that  he"  (the 
deponent)  "  bad  heard  the  same  opinion  expressed  by  other  old 
*  inhabitants  and  farmers  within  the  said  parish.^ 

It  appears  from  the  briefs  of  Counsel  in  the  cause,  that  this  e?!- 
dence  was  objected  to  on  the  several  grounds  that  it  was  evidence 
of  a  declaration  by  an  occupier,  and  that  it  was  not  evidence  of 
reputation,  but  of  a  particular  fact — a  payment  by  one  person  of  a 
particular  sum  of  money  during  a  particular  time  only — unaccom- 
panied by  any  evidence  of  an  existing  reputation  that  it  was  pay- 
able generally :  and  that  the  Court  determined  it  was  not  evidence 
of  a  modus,  but  of  a  particular  fact. 

The  other  deposition  alluded  to  in  tjb^  report  in  Wightwickt  was 
that  of  Thomas  Lake  to  the  second  interrogatory.  It  was  in  these 
terms,  differing  somewhat  from  what  is  stated  in  that  report  :-* 
That  "  he  had  heard  from  old  inhabitants  now  dead,  and  whose 
"  names  he  did  not  recollect,  that  the  yearly  sum  of  sixpence  an 
"  acre,  and  no  more,  was  always  paid  in  lieu  of  small  or  privy 
"  tithes  in  their  time,  without  any  alteration.'' 


Sims  v.  HAawAao. 

Coram  Le  Blanc,  N.P.  Ojford. 
Summer  Asiizes,  1811. 

Upon  the  trial  of  the  issue,  which  was  afterwards  directed,  the 
fir&t  witness  examined  on  the  part  of  the  Plaintiff  (at  law)  in  the 
cause,  was  John  Frtdn,  who  gave  the  same  evidence  as  he  had 

given 


MOSBLSY 

and  others 

V. 

Datibs. 


172 
1822. 

MOSBLBY 

and  others 

V, 
DATIBf. 


96th  June. 


CASES  IN   THE  EXCHEQUER, 

Judges,  both  in  other  times  and  now,  ft  would  be 
fit  that  the  Court  should  have  an  opportunity  of 
conferring  together,  and  with  other  Judges. 

[The  Lord  Chief  Baron  also  stated,  that  he  was 
desirous  of  saying,  that  whatever  might  be  the  ulti- 
mate decision  to  which  the  Court  should  come  in 
giving  judgment  in  this  case,  all  the  authority  of 
the  report  in  Wightwick^  of  Hartvood  v.  Sims^  was, 
by  the  investigation  which  had  taken  place  in  the 
course  of  the  present  discussion,  entirely  blown 
away  as  a  determination,  and  consequently  that  it 
now  stood  as  merely  a  gratis  dictum^ — an  opinion 
expressed  in  the  course  of  argument,  without  the 
deliberate  consideration  necessary  to  make  it  a 
binding  decision,] 

Cur.  adv.  vtilL 

The  Court  now  delivered  judgment  seriatim. 

Richards,  Lord  Chief  Baron. — ^The  question  in 

this 

given  in  his  depositions.  On  cross-examination,  he  stated^  that 
Loader,  from  whom  he  had  heard  the  declarations,  was  an  occu- 
pier of  lands  in  the  parish. 

N«  objection  was  taken  at  the  Bar,  or  by  the  learned  Judge 
who  tried  the  cause,  Mr*  Justice  Le  Blanc,  to  that  evidence. 


Other  witnesses  were  also  examined  at  nuiprius  on  the  part  of 
the  Plaintiff  in  the  issue,  (the  Defendant  in  Equity }» who  stated,  that 
they  had  been  informed  by  their  immediate  ancestori«,  deceased, 
who  bad  been  occupiers,  that  the  payment,  as  stated  in  setting 
out  the  modus,  had  always  been  customary* 
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this  case^  is,  whether  the  evidence  which  was  rcr 
ceived  on  the  trial  of  the  issue  at  nisi  prius  was 
properly  admitted.  The  evidence  offered  was  what 
is  termed  evidence  of  reputation. 


1892. 


[His  Lordship  stated  the  evidence  on  which  the 
question  arose,  the  objection,  and  the  circumstances 
under  which  the  objection  was  overruled  by  the 
learned  Judge.] 

We  have  looked  into  the  circumstances  of  the 
case  in  Wightwickj  and  find  that  the  opinion  of  the 
Court  was  not  given  judicially  on  this  point.  In- 
deed the  question  could  only  have  arisen  incident- 
ally there,  as  the  real  subject  matter  of  discussion 
was  of  a  very  different  nature.  The  questions  be- 
fore the  Court  were,  whether  there  was  a  modus  of 
2d.  an  acre  payable  in  lieu  of  small  tithes  ?  and  if 
there  were,  whether  that  modus  was  not  rank  ? 
The  contest  was,  whether  there  ought  to  be  an 
issue  ?  and  the  Court  were  of  opinion  that  there 
was  so  much  evidence  given  in  the  whole  case  on 
both  sides,  as  to  render  a  further  enquiry  neces- 
sary. 

There  have  been  many  cases,  certainly,  wherein 
this  sort  of  testimony  has  been  received ;  and  there- 
fore we  are  told  that  there  is  no  doubt  about  the  ad- 
missibility of  the  evidence  in  this  case ;  but  that 
by  no  means  follows.  I  am  certainly  not  aware,  I 
confess,  of  there  being  the  authority  of  any  decided 
case  against  it,  but  I  am  quite  sure  that  there  have 
been  many  within  my  own  personal  experience,  in 

which 
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which  such  evidence  has  been  withdrawn  on  an  ob« 
jection  being  successfully  made  to  its  admission* 
The  question  is  therefore  certainly  one  not  without 
considerable  doubt,  because  there  have  been  what 
may  be  called  practical  determinations  both  ways* 
There  have  been  long,  on  the  contrary,  very  grave 
and  serious  doubts  entertained  on  this  question  by 
Judges  in  former  times.  We  find  them  expressed 
in  the  books ;  and  on  conversing  about  this  very 
case,  with  other  learned  persons,  I  find  that  there 
exists  at  this  moment  very  great  doubt  on  this 
point  which  has  been  now  brought  before  us  for 
our  decision. 


On  the  whole,  the  opinion  which  I  have  ultimate- 
ly formed  upon  it  is,  that  such  evidence  is  admis-* 
sible.  If  it  were  not,  evidence  of  reputation  must 
certainly  in  most  cases  be  necessarily  rejected,  on 
the  ground  of  the  persons  making  declarations  re* 
specting  it  being  generally  interested  in  the  sub- 
ject. It  would  even  be  necessary  to  specify  in 
that  case  upon  all  occasions  from  whom  the  wit«- 
ness  had  heard  the  declarations^  that  it  might  be 
shewn  whether  they  were  or  were  not  interested  in 
making  such  declarations.  That  again  would  be, 
in  by  far  the  greater  number  of  cases,  impossible, 
as  the  names  of  persons  who  have  long  ago  been 
dead,  by  whom  declarations  respecting  particular 
topics  of  common  repute  have  at  some  time  or 
other  been  made,  are  mostly  forgotten.  Nothing 
is  more  common,  as  we  all  know,  than  to  remem- 
ber the  substance  of  a  communication,  when  we  are 
no  longer  able  to  recollect  from  whom  w^  received 

the 
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the  information.  Cihe  party  producing  evidence 
of  reputation,  therefore,  is  not  driven  to  shew  that 
the  persons  from  whom  h4s  witness  derived  his  in- 
formation had  no  interest  in  the  subject  which  was 
the  matter  of  reputation.J  It  may  and  does  fre^^ 
quently  happen,  also,  that  such  reputation  may  be 
spoken  to  by  persons  who  accidentally  heard  it, 
and  who  wer6  strangers  to  all  parties ;  and  if  there 
were  no  Us  mota  to  induce  conversation  on  such 
topics,  evidence  of  the  declarations  of  such  persons 
would  be  undoubtedly  admissible.  It  is  often  the 
case,  that  persons  speak  of  matters  of  rumour  with 
as  thorough  a  belief  and  conviction  of  their  truth, 
as  of  the  sun  giving  light  in  the  day ;  and  it  mostly 
happens  that  such  generally  received  notions  are  well 
founded.  They  therefore  ought  not  to  be  shut  out 
from  being  admitted  as  evidence;  and  indeed  to  a 
certain  extent,  they  are  frequently  of  great  weight 
and  effect  in  the  investigation  of  the  truth  of  matters 
in  dispute.  I  am  therefore  of  opinion,  that  such  evi^ 
dence  ought  not  to  be  excluded  on  the  objection  of 
there  being  an  interest  in  the  persons  through  whose 
medium  the  matter  of  reputation  has  been  obtained. 
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That  is  my  view  of  this  question.  Persons  hav* 
ing  a  direct  interest  in  the  result  are  certainly  not 
proper  persons  to  produce  as  witnesses  on  a  trial, 
because  they  might  speak  falsely,  from  interested 
motives,  where  the  immediate  consequence  must 
affect  themselves,  and  yet  the  same  persons,  when 
no  suit  might  be  in  contemplation,  having  no  im- 
mediate reason  for  misrepresenting  the  fact,  having 
no  interest  at  the  time  which  their  statement  could 

promote 
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promote  or  prejudice,  would  very  probably  tell  the 
plain  truth.  If,  in  a  case  of  this  sort,  interest  in 
the  persons  speaking  of  the  matter  in  question  were 
to  destroy  the  effect  of  what  they  asserted,  you 
could  never  inquire  on  the  spot  for  evidence  of  re- 
pu^tion ;  and  if  you  could  not  produce  it  from 
thence,  from  whence  could  it  be  produced  at  all  ? 
Suppose  a  stranger  should  state  as  a  witness,  that 
he  had  long  ago  heard  in  the  vestry-room  a  con- 
versation, respecting  the  origin  of  a  given  custom, 
between  the  clergyman  and  some  of  his  parishion- 
ers, wherein  the  parishioners,  some  of  whom  were 
since  dead,  asserted  the  ancient  existence  of  a  cus- 
tom which  it  was  the  interest  of  the  parish  to  main- 
tain, a  parochial  modus,  for  instance,  and  that  the 
origin  was  not  remembered  or  known  in  the  parish, 
and  that  the  clergyman  did  not  say  any  thing  to 
controvert  it,  surely  that  circumstance  would  be 
admissible  "evidence  to  prove  that  there  was  an  un- 
derstanding in  the  parish  that  such  a  custom  exist- 
ed ;  and  if  such  evidence  were  to  be  rejected  be« 
cause  the  witness  could  not  state  the  names  of  the 
persons  who  made  the  assertion,  or  because  they 
might  be  or  actually  were  interested  in  the  ques- 
tion, there  could  be  no  evidence  of  general  repu- 
tation given  in  any  case. 


Upon  due  consideration  of  all  the  consequences 
likely  to  result  from  determining  this  point  either 
one  way  or  the  other,  and  deferring  also  to  an  in- 
timation of  the  opinion  of  persons  sitting  as  Judges 
in  this  Court — and  the  case  in  JVightwick  certainly 
amounts  to  nothing  more — persons  consequently 


in 


TRIKITT  TERM,   3  GEO.  IV. 

in.  the  habit  of  weighing  the.value  of  evidence,  and 
determining  on  its  admissibility,  I  incline  to  think, 
upon  the  whole,  that  my  Brother  Garrow  was  right 
in  admitting  the  evidence,  notwithstanding  he  re* 
ceived  it  against  the  opinion  which  he  himself  en- 
tertained  at  the  time  in  favour  of  the  objection 
taken  to  it .  at  the  bar.  The  consequence  of  that 
opinion  is,  that  I  must  say  that  there  is  no  reason 
for  granting  a  new  trial  in  this  case. 
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Graham,  Baron. — ^This  is  undoubtedly  a  most 
important,  question  which  we  are  now  called  upon 
to  determine :  and  it  is  one  which  is  constantly  re- 
curring in  all  tithe  causes  at  nisi  prius  ;  it  there- 
fore loudly  calls  for  a  solemn  decision  one  way  or 
the  other. 

The  objection  appears  certainly  prima  Jade  to  be 
a  very  plausible  and  good  objection,  but  when  well 
considered  and  thoroughly  investigated,  as  it  has 
been  in  the  course  of  the  argument  in  this  case,  it 
must  be  seen  that  it  is  an  invalid  objection. 


Evidence  of  repiitation  is  in  itsnatureloose,and  lia- 
ble to  error:  and  it  has  been  occasionally  found  to  be, 
in  particular  cases,  somewhat  unsatis&ctory ;  but  it  is 
nevertheless  evidence;  and  it  is  sometimes  of  the  ut- 
most importance  to  parties,  for  it  is  often  the  sole  sup* 
port  of  many  important  rights,  as  in  copyhold  inter- 
ests,  for  instance.  A  link  of  traditionary  evidence  is 
sometimes  capable  of  being  pursued  through  gene- 
rations of  persons  interested,  with  astonishing  ac- 
curacy, as  we  sometimes  see  in  questions  of  pedi- 

voL.  XI.  N  gree 
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gree  and  legitimacy,  and  more  especially  in  bound* 
ary  cases.  Indeed  it  would  not  be  totally  inappli- 
cable  on  this  point  to  suggest,  that  some  of  the 
most  sacred  and  important  truths  we  know — those 
by  which  our  conduct  as  Christians  should  be  re- 
gulated— depend  materially  on  evidence  of  this  de- 
scription, and  are  derived  to  us  from  tradition. 


The  main  qualification  which  is  necessary  to  evi- 
dence of  reputation,  to  render  it  admissible,  is  the 
absence  of  the  Us  mota.  The  distinction  between 
such  evidence  ofibred  ante^  and  post  litem  moUmj 
was  well  laid  down  and  marked  out  in  the  Berkeley 
Peerage  case  (e),  in  the  House  of  Lords.  Freed 
from  that  bias,  it  has  always  been  considered,  that 
information  transmitted  from  father  to  son  was  ad^ 
missible  evidence  on  certain  questions  in  Courts  of 
Justice,  leaving  the  value  of  it  in  all  cases  to  be 
weighed  by  those  whose  province  it  is  to  estimate- 
it. 

The  distinction  is  certainly  very  plain  and  clear, 
between  what  a  person  may  happen  to  have  said  in 
this  manner  as  to  a  particular  circumstance,  of  the 
truth  of  which  he  is,  in  common  with  many  others, 
convinced,  and  in  speaking  of  which  he  can  have 
no  view  to  his  own  interest,  as  the  relation  could 
not  advance  or  injure  it,  and  what  he  would  say  if 
examined  on  oath  in  a  Court  of  Justice,  on  a  trial, 
in  the  consequences  of  which  he  has  an  interest,  as 
to  a  fact  within  his  own  knowledge,  and  the  truth 
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of  which  he  might  be  disposed  to  conceal  or  per- 
vert,  as  the  result  might  be  injurious  or  beneficial 
to  hiro.  In  the  latter  case,  the  principle  of  exclu- 
sion is  clear  and  universal,  without  any  exception; 
but  if,  in  the  matter  of  evidence  of  reputation,  we 
exclude  all  information  derived  from  sources  where 
an  interest  exists,  we  should  leave  but  a  very  small 
portion  of  such  evidence  admissible  in  any  case. 


1823. 

MOSELBT 

and  othen 


It  has  been  ui^ed,  that  there  is  no  reason  why 
whpt  has  been  said  by  a  man  who  is  dead  shall  be 
received  as  evidence,  when  the  man  himself  could 
not  have  been  examined  as  a  witness  to  the  fact  of 
which  he  speaks^  if  he  had  been  living.  The  rea- 
son, in  truth,  is  still  the  absence  of  opportunity  and 
motive  to  consult  his  interest,  on  the  part  of  the 
speaker,  at  the  time.  Whatever  secret  wish  or  bias 
a  man  may  have  in  the  matter  communicated,  there 
is  no  excited  interest  called  forth  at  the  time  in  his 
breast,  or  at  least  no  means  are  afforded,  of  promot- 
ing, or  danger  incurred  of  injuring,  any  interest  at 
the  time,  nor  can  any  such  be  the  necessary  result 
of  a  communication  so  made,  whereas  on  a  trial, 
in  itself  of  necessity  directly  affecting  his  interest, 
there  is  a  double  objection  to  admitting  his  evi- 
dence, in  the  concurrence  of  the  temptation  of  in- 
terest and  the  excitement  of  the  Us  mota. 


For  these  reasons,  I,  for  one,  am  clearly  of  opi- 
nion  that  this  evidence  was  admissible,  and  ought 
not  to  have  been  rejected,  and  principally  because 
if  that  be  not  so,  all  traditional  evidence  must  be 
totally  destroyed. 

'  N  2  Wood, 


180  CASES  IK  THE  EXCHEQUER j 

1822.  Wood  J  Baron. — I  am  of  the  same  opinioh.    In 

'JJ^^^^    general,  it  is  a  clear  principle,  that  hearsay  evi- 
and  others     jgnce  cannot  be  admitted.  Evidence  of  reputation 
Davibs.      jjj  matters  of  custom  is,  however,  an  exception  to 
that  general  rule ;  but,  in  order  to  be  received,  it 
must  be  supported  by  proof  of  the  declarations  as  to 
such  custom,  having  been  made  before  any  suit  has 
been  instituted  in  respect  of  the  custom,  or  any 
dispute  or  controversy  agitated,  of  which  that  cus- 
tom was  the  subject ;  and  that  is  the  only  restric- 
tion imposed  on  the  admissibility  of  such  evidence, 
that  I  know  of     The  reason  of  that  restriction  is, 
'  that  the  party  may  otherwise  have  the  particular 
suit  in  view^  as  the  object  of  making  the  declaration 
respecting  the  custom  on  which  the  right  about  to 
be  litigated  may  mainly  depend. 

It  must  also  be  remembered,  that  to  make  evi- 
dence of  declarations,respecting  the  reputed  matter, 
admissible,  it  must  further  be  proved  that  the  de- 
'clarations  establishing  the  reputation,  and  the  acts 
done  in  consequence,  were  the  result  of  a  received 
reputation,  for  either,  standing  alone,  would  only  be 
hearsay  evidence,  or  evidence  of  a  particular  fact : 
and  the  principal  use  of  evidence  of  this  sort  is  to 
shew  that  the  act  done  or  declaration  made  was 
not  a  new  thought  adapted  to  serve  some  particular 
occasion,  but  the  consequence  of  a  received  notion  of 
the  existence  of  a  custom  requiring  the  performance 
of  the  act,  and  accounting  for  or  explaining  it  by 
such  declaration.  Such  evidence  should  be  always 
general ;  and  as  it  is  in  all  cases,  when  resorted  to 
on  questions  of  custom,  used  merely  to  shew  that 

such 
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such  a  custom  in  fact  existed,  and  from  a  period       1822. 
beyond  legal  memory,  or  at  least  as  far  back  as  liv-     mo^^ 
ing  memory  goes,  it  has  never  been  the  practice  to 
inquire  whether  the  persons  from  whose  declara- 
tions the  witness  speaks  were  interested  or  not 

I  am  therefore  of  opinion,  that  there  was  in  this 
case  no  foundation  for  the  objection  which  has 
been  taken  to  the  admission  of  the  evidence  given 
on  the  trial  of  this  issue,  notwithstanding  it  appear- 
ed in  point  of  fact  that  the  persons  who  made  the 
declarations  on  which  the  evidence  of  reputation 
was  founded,  were  interested  in  the  subject-matter, 
and  that  those  declarations  were  calculated  to  sup- 
port their  interest. 

Garrow,  ^dfron.*— When  this  objection  was  tak- 
en on  the  trial  of  the  cause  before  me  at  nisi  priusy 
my  impression  certainly  was,  that  it  ought  to  pre- 
vail ;  and  accordingly,  I  should  certainly  have  re- 
jected the  evidence,  but  for  the  authority  of  the 
case  of  Harwood  v.  Sims,  which  was  cited  upon  that 
occasion.  As  it  has  turned  out,  it  was  better  that 
I  should  have  received  the  evidence,  otherwise 
there  must  have  been  a  new  trial. 

My  opinion  on  this  question  cannot  now  be  of  any 
importance  in  the  present  case,  because  tHe  majo- 
rity of  the  Court  have  already  determined  the  ques- 
tion ;  and  even  as  opposed  to  that  of  any  one  other 
member  of  the  Court,  I  should  hold  my  own  opinion 
as  nothing.  We  had  discussed  this  point  amongst 
ourselves,  in  order  that  an  unanimity  of  opinion 

might 
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might  if  possible  be  the  result ;  and  I  have  certain^ 
\y  been  very  much  struck  with  the  arguments  ancT 
able  reasoning  of  the  rest  of  the  Court— so  much 
so,  that  I  do  not  desire  that  this  may  not  be  consi- 
dered as  an  unanimous  judgment..  It  sometimes 
happens,  that  when  our  judgment  yields,  our  minds 
continue  to  be  somewhat  obstinate  in  refusing  to 
part  with  first  iinpressions*  Tlie  difficulty  which 
I  originally  had,  I  feel,  still  continues  to  disturb 
my  entire  acquiescence,  although  if,  on  any  future 
occasion  I  should  be  called  on  to  rule  this  same 
point  judicially,  that  feeling  will  have  no  influence, 
however  much  and  forcibly  early  habits,  and  an 
apprehension  of  the  uncertainties  attending  the 
efforts  of  human  memory,  relying  on  recollection 
in  respect  of  hearsay  of  every  description,  whetlier 
there  should  exist  a  pending  litigation  or  not,  may 
have  impressed  my  mind  with  a  dread  of  th|  dan* 
ger  of  receiving  such  testimony.  At  all  events, 
be  one's  private  opinion  what  it  may,  the  doubts 
which  I  may  have  entertained  must  give  way  to 
the  judgment  of  the  Court;  and.  it  will  necessarily 
follow  that  this  application  must  be  refused* 


Rule  discharged. 


Tlie 


TRINITY  TERM,   3   GEO.  IV.  188 


The  Attorney-General  v.  Freer.  Pridmf, 

tut  June. 

This  was  an  information  against  th^e  Defendant,     a  count  on 
a  brewer,  for  certain  alleged  frauds  in  mixing  table  c.  38.  s.  u., 

i_  .  I  ,  ,  ^  statins  that  the 

beer  with  strong  beer  contrary  to  the  statute  of  Defendant  be- 
tbe  42  Geo.  HI.  c.  88.  s.  12*.     The  Crown  took  a  dl^^  October, 
verdict  on  the  4th,  6th,  7th,  1 2th,  and  1 4th  counts  eaeha^e^Hy 
of  the  information,  %:i!uyoth^*' 

days,  lieticeen 
that  day  and  the 

Jerois  now  moved  in  arrest  of  judgment  on  an  inlfsJi^j^^ 
objection  taken  to  the  14th  count,  on  which  the  S^^9^iS|*y^ 
verdict  was  taken  for  eleven  penalties,  in  that  it  \l^^^li  ifrong 
was  contrary  to  the  practice  and  usage  to  take  a  ^I'^i  miim*  y 
verdict  on  a  count  for  accumulated  penalties,  ad-  {^nl^  ^5  J^bfe ^' 
mitting  that  it  was  the  common  practice  to  intro-  and'^^ie/^of 
duce  such  a  count  in  informations  of  this  nature.     ^ '^*"^!l  ^®  ^^^' 

'  ^  five  other 

'  '.  ca<«ka,  where- 

That  Count  stated  ^*  that  the  Defendant  being  DeVen^danrhad 
such  brewer  as  aforesaid,  after  the  said  first  day  of  M/^/^e«c«*' 
May^  1802,  and  before  the  day  of  exhibiting  this  ISIoor, 
information,  to  wit,  on  the  21st  day  of  October,  JhTwhoK 

21,0002.,  held 
to  be  a  good  count  agaiost  the  objections  that  it  wag  rnroulative  and  mnltifarionfl, 
being  a  single  coant  for  many  penalties,— that  the  divers  other  days  on  which,  6ic.  ought 
to  have  been  specified  and  stated,— that  the  charge  was  nncertain  and  unioteMjiible,  or 
repugnant, — and  that  from  the  calculation  of  the  amount  of  the  sums  al]f{;ed  to  be  fortVit- 
ed,  it  appearednhat  the  Defendant  was  charged  with  five  ofiences  on  earh  day,  whereas 
he  could  not  in  point  of  law  be  considered  to  have  committed  more  than  one  offence  on 
each  paiticnUr  day. 

In  penal  informations  filed  in  this  Court  by  the  Attorney-Genera],  ancient  precedents 
are  considered  good  authority  for  the  form  of  particular  counts. 

*  That  eection  epacts  that,  **  If  any  common  brewer  shall  at 
any  time  mix«  or  cause>  or  Bufler  to  be  mixed,  any  strong  beer, 
or  strong  worts,  with  any  table  beer,  or  any  table  beer  worts,  or 
with  water,  in  any  vat,  cask,  tub,  measure,  or  other  vessel  or 
tuensil  what39ever,  not  being  a  known  and  entered  guile  tun, 
working  tun,  or  fermenting  tun,  every  common  brewer  so  o0end« 
log,  shall  for  each  and  every  such  ofience  forfeit  the  sum  of  200//' 

O  2  1819, 
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1823.       1819,  and  on  each  and  every  qf  divers^  to  xvit^  twenty 

TheATTOK-    other  daj/s^  between  that  day  and  the  day  qfexhitnt-^ 

hey-gkkeral  ^^g  ^^^  information^  to  wit,  at  Westminster  afore- 

Frber.      gj^j j^  Jjj  jjjg  gg^j J  county,  did  mix^  and  cause,  and 

suffer  to  be  mixed,  a  large  quantity^  to  wit,  twelve 

gallons  of  otiier  strong  beer  with  a  large  quantity, 

to  wit,  24  gallons  of  other  table  beer  in  each  and 

every  of  divers^  to  witj  jive  other  casks^  such  last 

mentioned  casks  not  being,  nor  either  of  them 

being,  a  known  and  entered  guile  tun,  working 

tun,  or  fermenting  tun,  contrary  to  the  form  of  the 

statute  in  that  case  made  and  provided,  whereby, 

and  by  force  of  the  statutes  in  that  case  made  and 

provided,  the  said  Defendant  so  being  such  brewer 

as  last  aforesaid,  so  offending  as  last  aforesaid,  hath 

Jbr  each  of  his  said  last  mentioned  offences  forfeited 

the  further  sum  of  200/.,  amounting  in  the  whole 

to  another  large  sum  of  money,  to  wit,  the  further 

sum  of  21,000/. 

The  objections  now  taken  to  that  count  were, 

1st.  That  it  was  a  single  count  for  many  penal- 
ties, whereas  each  separate  offence  ought  to  be 
made  the  subject  of  a  separate  count : 

2dly«  That  the  days  on  which  the  supposed  of- 
fences were  charged  to  be  committed  were  not, 
with  the  exception  of  the  first,  specified  in  the 
Qount : 

Sdly.  That  the  offence  itself  was  not  charged  or 
stated,  with  sufficient  certainty,  the  allegation  that 

the 
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the  Defendant  mixed  a  certain  quantity  on  several       1822. 
days  being  wholly  unintelligible  and  even  repug-    The  attor- 
nantiand  »  hey-Gehera* 


Fbbbb. 


Lastly,  That  the  conclusion  as  to  the  amount  of 
penalties  did  not  follow  from  the  premises,  the 
ofiences  charged  having  been  stated  to  have  been 
committed  on  twenty  days,  and  were  alleged  to 
amount  to  21,000iL;  whereas  in  fact  they  would 
amount  to  4000iL  only,  as  there  could  not  be  more 
than  one  offence  properly  charged  to  have  been 
committed  on  one  day. 

The  Attorney-General^  Clarke  and  Walton  shew- 
ing cause,  submitted  as  to  the  first  objection, 
that  there  was  no  case  to  be  found  which  would 
support  it  in  Law  or  Practice,  and  urged  that  it 
was  not  founded  on  any  principle  of  hardship  or 
inconvenience — ^that  on  the  contrary  it  would  be 
much  harder  on  the  Defendant,  and  less  con- 
venient to  his  defence,  to  accumulate  the  number 
of  counts  in  the  information,  as  that  course  would 
be  in  all  respects  as  uncertain  and  vague  as  if  a 
number  of  offetices,  or  days  on  which  offences  had 
been  committed,  were  charged  in  one  single  count, 
a  mode  far  less  intricate  and  expensive  as  affects 
the  Defendant,  than  by  endlessly  accumulating 
counts,  and  swelling  the  recori  in  cases  of  the 
Crown,  where  costs  are  never  given.  It  was  also 
urged  that  the  practice  and  usage  of  the  Court, 
and  the  accustomed  form  of  pleading  in  such  cases, 
sanctioned  the  count  as  framed  in  this  instance,  as 
would  appear  by  the  records ;  and  they  adverted, 

particularly, 
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1892.       particularly,  to  the  cases  of  informations  for  illegal 
TheArroR-   possession  of  Salt,  which  was  liable  to  penalties  at 
a  rate  of  40^.  per  pound. 


mbt-Obneral 
Frbcr 


The  answer  of  usage  so  given  to  the  first  objec- 
tion, it  was  submitted,  would  be,  to  a  certain  ex- 
tent, an  answer  to  the  second  which  had  been  made, 
as  the  same  principles  and  reasoning  would  equally 
apply  to  that  also.  It  was  further  submitted  as  to 
the  second  objection,  that  it  was  not  necessary  in  the 
case  of  a  penal  information,  to  specify  the  day  or 
days  on  which  the  offence  or  offences  were  charged 
to  have  been  committed:  and  the  reason  was  that 
the  Crown  would  not  be  bound  by  a  statement  of 
any  given  day,  if  the  offence  charged  should  be 
proved  to  have  been  committed  on  some  other 
day  (fl).  On  that  point  the  Counsel  for  the  Crown 
cited  the  authority  of  the  case  of  the  Queen  v» 
Simpson  (i),  where  it  was  determined,  on  a  con- 
viction  for  deer  stealing,  that  the  day  need  not  be 
stated,  and  that  it  was  well  enough  to  lay  it  be- 
tween such  a  time  and  such  a  time,  on  the  au* 
thority  of  the  case  of  the  King  v.  Chandler  (c), 
where  it  was  said  to  be  the  constant  course  of  this 
Courty  so  to  lay  offences  in  penal  informations. 
They  also  cited  the  case  of  Reed  qui  tam  v.  Fran* 
cia  (d),  as  a  very  strong  case  on  the  same  point 
They  instanced  also  the  common  form  and  course 
of  convicting  for  several  oaths,  uttered  on  the 
same  day,  and  it  was  stated  at  the  bar  that  the 

(a)  The  Attorney-General  t>.  (c)  Ld.  Raym.  581,  Salk. 
Weckg.    Bunb.  224.  378.  S.  C.  and  Carth.  501.  S.  C. 

{h)  10.  Mod.  249.  {d)  Bunb.  42. 

practice 
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practice  of  naming  any  particular  day  in  Excise  in^  1833- 
formations,  had  been  first  adopted  in  pleading  by  The  attor. 
Sir  Vkary  Gibbs^  and  that  it  was  not  adopted  in 
the  customs.  In  the  J ttomey -General  v.  HaU 
ton  {a)  also,  which  was  an  information  for  duties  on 
goods  imported  in  May^  without  naming  any  day, 
this  same  objection  was  overruled,  the  Court 
holding  that  several  importations  might  be  proved 
where  one  only  was  laid.  They  referred,  in  con- 
clusion, to  the  practice  of  pleading  in  cases  of  or« 
dinary  trespasses,  which  were  commonly  laid  io 
have  been  committed  on  a  certain  day,  and  divers, 
to  wit,  twenty  other  days. 

As  to  the  third  objection,  of  uncertainty  and  re- 
pugnancy, it  was  insisted  that  the  charge  was  suf- 
ficiently defined  by  the  allegation,  which  in  gram« 
matical  construction  was  perfectly  intelligible,  as 
applying  to  distinct  offences  on  each  given  day. 

Upon  the  point  of  miscalculation  of  the  amount 
of  the  penalties  charged  to  be  incurred,  they  con- 
tended that  it  was  quite  sufficient  that  the  sum  for 
which  the  verdict  had  been  taken  should  be  within 
the  amount;  but  they  urged,  further,  that  as  a 
penalty  was  imposed  upon  every  cask,  and  as  the 
illegal  mixing  had  been  charged  to  have  been 
made  in  five  different  casks,  on  each  separate  day, 
the  total  amount  would  be  that  charged  in  the 
count.  In  anticipation  of  the  proposition  on  the 
other  side,  that  the  illegal  conduct  of  the  Defen- 
dant on  each  particular  day,  would  amount  in  law 

(a)  Bunb.  S62. 

to 
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1832.      to  only  one  offence  on  that  day ;  they  distinguished 
•JiJ^ArroR.  the  present  charge  from  that  in  Crepps  v.  Diir- 
"■*'^"""*^  den  (a),  which  case  they  assumed  would  be  relied 
jREBB.     ^u  fQji  tijg  Defendant,  by  putting  it  that  the  of- 
fence there  was  not  the  baking  a  loaf  on  Sunday, 
but  for  a  breach  of  the  Sabbath ;  whereas,  here  the 
offence  was  not  for  illegally  mixing  beer  generally, 
but  for  repeated  mixtures  of  several  quantities. 
And  they  cited  on  that  point  the  case  of  Brook  qui 
tam  V.  MiUiken  (6),  where  it  had  been  held  against 
the  objection  now  made,  that  two  penalties  may 
be  incurred  in  one  day  by  offences  against  a  statute, 
if  the  acts  be  distinct. 

They  therefore  submitted  that  there  was  no 
foundation  for  setting  aside  the  verdict  on  the 
grounds  relied  on  by  the  Counsel  for  the  Defendant. 

Jervis  and  Sir  William  Owen^  in  support  of  the 
Rule,  contended  that  the  count  objected  to  was 
bad }  for  that  it  was  inconsistent  with  the  principles 
and  practice  of  pleading,,  being  cumulative  and 
multifarious,  and  bad  for  duplicity,  uncertainty  and 
repugnancy  :  and  they  insisted  that  the  mere  course 
of  practice  of  the  Excise  was  no  argument  in  its 
favour,  nor  could  it  be  considered  authority,  unless 
it  had  come  under  the  notice  of  the  Court. 

As  opposed  to  such  alleged  practice,  they  cited 
the  following  authorities : 

1st.  To  shew  that  for  each  separate  offence,  there 

(a)  Cowp.  640.  (*)  8  Term  Rep.  509. 

should 
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should    have  been  a  separate  count;    they  re-      182^* 
ferred  to  the  language  of  Mr.  Justice  Grose,  as  to  TheAxroB. 
the  converse  of  the  proposition  in  giving  judgment  "*^"®^*""^'* 
in  the  case  of  Young  and  others  v.  the  King  (a).      ^"■*** 
And  they  cited  as  directly  in  point,  the  case  of 
the  King  v.  Roberts  (&),  where  in  an  information 
for  extortion,  it  was  determined  that  every  extor- 
sive taking  was  a  separate  offence,  and  ought  to  be 
precisely  and  distinctly  laid,  for  that  a  number  of 
offences  could  not  be  accumulated  under  a  general 
charge.     In  Michell  v.  Neale(c)  it  was  held  to  be 
iU,  even  in  a  declaration  for  an  assault  laid  that  the 
Defendant  assaulted  Plaintiff  on  divers  days,  be* 
tween  such  and  such  a  day. 

2ndly.  To  shew  that  the  days  on  which  the  spe- 
cific offences  were  charged,  ought  to  have  been 
mentioned  and  fixed  by  the  information ;  they  cited 
Hawk  J  PL  Cr.  Vol.  II.  ch.  25.  sects.  77  and  82.  In 
the  77th  sect,  it  is  said  to  be  laid  down  as  an  un- 
doubted principle,  recognized  in  all  the  books,  that 
^^no  indictment,  whatever,  can  be  good  without /;re- 
ciseh/  shewing  a  certain  year  and  dot/  of  the  material 
facts  alleged  in  it.''  In  the  82d  sect.,  it  is  said 
that  ^^  if  an  indictment  charge  a  man  with  having 
done  such  a  nuisance,  such  a  day  and  year,  &c. 
and  on  divers  other  days,  it  is  void  as  to  the  facts 
on  those  days  which  are  uncertainly  alleged.**  And 
it  is  also  stated  that  ^'  if  it  charge  a  man  generally, 
with  several  offences,  at  several  times,  without  lay- 

(a)  3  Term.  Rep.  106.  889.  S.  C.      Holt.  363.  S.  C. 

{b)  4  Mod.  103.  3  Salk.  198.    Ld.  Raym.  475.     Stra.  1 161. 
S.C.  Garth.  226.  S.C.  1  Show.        (c)  Cowp.  828. 

ing 
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1882.       ing  any  one  of  them  on  a  certain  day,  as  with  ex- 

The  attor.   tofting  divcFS  sums  of  divers  subjects,  for  a  passage 

kby-oeherai  ^^^^  g^^ij  ^  fj^^y^  gj^  between  such  a  day  and  such 

^"*"'      a  day^  it  hath  been  adjudged  that  it  is  wholly  void." 
The  express  reason  is  given  by  the  learned  Seijeant 
in  a  note,  and  it  is  *^  because  every  extortion  is  a  se- 
parate and  distinct  ofience,  requiring  a  separate 
and  distinct  punishment,  which  could  not  be  ap- 
portioned if  distinct  offences  were  accumulated 
under  a  general  charge,''  and  he  prefers  the  au- 
thority of  the  case  of  the  King  v.  Roberts  (a),  to 
that  of  JohnsorCs  case  (h)  which  appear  to  be  de«> 
terminations  not  reconcileable.    They  also  quoted 
Hal^s  Hist.  PL  Cr.  ch.  25.  p.  177,  to  the  same 
effect.    With  respect  to  the  cases  relied  on  in  op- 
position to  this  objection,  of  the  Queen  v.  Simpson^ 
and  the  King  v.  Chandlery  they   submitted  that 
those  were  not  deliberate  decisions  on  the  point,  but 
mere  dicta  founded  on  a  bad  reason  for  making  law, 
the  practice^  whether  proper  or  improper,  in  the 
Court  of  Exchequer^  of  drawing  informations  in 
this  form.     In  the  case  of  the  Attorney-General  v. 
Hattonj  the  Defendant  had  had  a  note  of  the  times 
of  the  importations  chained  against  him.     A  penal 
information  of  this  description  they  insisted  ought 
to  be  framed,  with  the  same  certainty  as  an  indict- 
ment.   That  these  informations  were  in  the  na* 
ture  of  criminal  proceedings,  appeared  from  pro- 
clamation being  made  in  respect  of  them  as  in  crimi- 
nal cases :  and  they  observed  that  they  are,  by  the 
46  Geo.  III.  ch.  S7.,  expressly  distinguished  from 
civil  suits  at  the  instance  of  the  King.     They  ad- 
Co)  4  Mod.  101.  {b)  Cro.  Jac.  611. 

mitted 


FUKR« 
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mitted  that  it  was  said  by  Mr.  Seijt.  Hcewkms  that  1«S2. 

a  different  Rule  prevails  as  to  convictions,  but  these  The  attor- 

informations  are  more  analogous  with  indictments  v. 
before  trial  than  with  convictions. 

3dly.  In  support  of  the  objection  of  uncertainty 
in  charging  the  penal  act,  they  urged  that  the  o& 
fences  meant  to  be  charged,  were  not  set  out  in 
terms  with  sufficient  certainty  and  precision,  to 
constitute  a  distinct  breach  of  the  law,  within  the 
purview  of  the  statute :  and  still  less,  so  as  to  con- 
stitute several  distinct  breaches  of  the  enactment. 
Hie  penalty  is  not  imposed  on  the  mixing  per 
cask,  or  per  day,  but  on  mixing  generally,  and  it 
is  not  competent  so  to  divide  the  offence  of  mix- 
ing, as  has  been  attempted  to  be  done  in  this 
count,  by  stating  it  to  have  been  done  on  so  many 
days,  and  in  so  many  casks.  The  mixing,  for  any 
thing  that  is  stated,  appears  to  have  been  only  one 
mixing,  and  whether  it  was  one  single  act  on  each 
and  every  day,  or  several  acts  on  each  and  every 
day,  does  not  appear,  from  the  loose  mode  in  which 
the  act  is  alleged,  to  have  been  done.  Charging 
that  the  Defendant  mixed  a  large  quantity,  they 
also  submitted  was  too  vague  pleading  to  be  al- 
lowed in  framing  an  information  on  a  highly  penal 
statute,  and  that  it  was  not  made  sufficient  by  the 
quantity  afterwards  being  stated  under  a  wdeUcet^ 
which  cannot  supply  a  defective  statement.  Upon 
that  part  of  the  objection  they  cited  the  following 
authorities,  to  shew  that  the  precise  quantity 
ought  to  be  ascertained  and  stated :  an  anonymous 

case 


192  CASES  IN   THE  EXCHEQUER, 

1822.       case  in  Cro.  Car.  (a) ;  the  King  v.  Gibbs  (i) ;  and 
The  attor-   the  King  v.  John  Gilbert  (c). 

M  by-General 


9. 

Freer. 


Upon  the  last  point  made,  they  insisted  that 
more  than  one  offence  could  not  be  committed 
within  the  terms  of  this  statute  in  one  day,  by 
mixing  strong  beer  with  table  beer.     That  was 
settled  by  the  case  of  Crepps  v.  Burden  (d).     Like 
the  act  of  breaking  the  Sabbath,  the  act  of  mixing 
a  quantity  of  beer  on  a  given  day  could  not  be 
divided,  whereas,  on  the  contrary,  the  oflfence  that 
gave  rise  to  the  case  of  Brooke  v.  MiJUken^  which 
was  that  of  selling  prohibited  books,   might  be 
often  repeated  during  the  same  day,  and  on  that 
ground  they  distinguished  the  cases.     Here  the 
offence  was  the  mixing  beer  generally,  not  the 
mixing  a  cask  or  casks  of  beer,  which  like  the 
case  of  the  sale  of  books  might  be  repeated.    They 
also  submitted  that  according  to  the  sum  laid  in  the 
information,  as  the  amount  of  the  accumulated  pen- 
alties alleged  to  have  been  incurred,  it  would  be 
necessary  to  shew,  in  order  to  support  that  charge, 
that  the  Defendant  had  committed  five  ofiences 
on  each  of  the  twenty  days,  making  the  amount 
21,0002.,  but  that  if  the  doctrine  of  the  case  of 
Crepps  V.  Durden  were  correct,  the  amount  of 
penalties    incurred  ought  to  have  been  laid  at 
4000/.,  and  in  that  latter  case  there  ought  to  have 
been  a  several  count  for  each  distinct  day,  on  which 


.  (a)  Cro.  Car.  880.  (c)  1  East.  T.  R.  583. 

{b)  1  Stra.  497.  (d)  Cowp.  640. 

each 
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each  distinct  offence  was  charged  to  have  been       18^- 

committed.  *  TheArroR- 

mbt-Gbneral 


For  these  reasons,  therefore,  they  submitted  that 
unless  the  Crown  would  consent  to  take  a  verdict, 
on  the  14th  count,  for  one  penalty,  the  judgment 
on  that  count  ought  to  be  arrested. 

The  Attorney-General^  in  reply,  insisted  that  it 
would  be  quite  a  sufficient  answer  to  all  the  objec- 
tions which  had  been  taken  to  this  14th  count  of 
the  information,  to  rely  on  the  established  usage 
and  practice  of  the  Court  of  Exchequer^  in  drawing 
and  acting  on  informations  so  framed,  and  which  has 
never  yet  been  successfully  objected  to.  That  an- 
swer has  been  judicially  furnished  by  the  repeated 
authorities  of  the  cases  of  the  King  v.  Chandler j 
and  the  Qjueen  v.  Simpson^  which  recognized  the 
practice  of  the  Court  qf  Exchequer  in  this  respect, 
as  an  authority  by  which  the  Courts  were  bound* 
In  the  Attorney-General  v.  Farr(a)y  also,  this 
Court  had  determined  on  the  same  ground — ^the 
practice  of  this  Court — ^in  fiivour  of  an  information 
against  the  form  and  terms  of  which  an  objection 
in  point  of  pleading  had  been  made:  and  the 
Lord  Chancellor  had  very  recently  declared  in  the 
House  ofLordSy  on  the  determination  of  a  great 
question  there  (i),  that  precedent  and  practice 
ought  to  have  great  weight  in  the  consideration  of 

(a)  4  Price,  123.  the  Earl  of  Jersey*. 

(b)  Smith  V.  Doe,  lessee  of 

*  7  Price  Esch,  Rep.— Brod.  and  Biogh.  and  Moore.  S.  C. 

all 
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1822.      aH  points  arising  upon  the  propriety  of  forniSy  and 
The  Arroa-    in  all  legal  instruments. 

iisy-Gbnikal 

^■"'**  As  precedents  of  similar  counts,  he  referred  to 

the  books  of  pleadings  mentioned  in  the  margin*. 

As  to  the  authorities  referred  to  in  support  of 
the  objection  that  the  offences  were  distinct,  and 
should  each  have  been  made  the  subject  of  a  sepa- 
rate count,  he  distinguished  them  from  this  case, 
not  only  in  that  an  information  for  penalties  in  it^ 
self  was  a  distinct  matter  from  an  indictment  for  an 
ofience ;  because  it  is  partly  civil  and  partly  crimi- 
nal, but  also  by  the  reasons  given  for  requiring  the 
ofiences  to  be  separately  charged  in  an  indictment, 
which  are  that  punishment  might  be  proportionately 
awarded.    That  doctrine,  therefore,  could  not  be 
applied  to  informations  for  fixed  penalties,  with 
respect  to  the  amount  of  which  there  could  arise 
no  doubt,  as  it  did  not  lie  in  the  discretioii  of  the 
Court. 

So  with  respect  to  the  objection  of  the  uncer- 
tainty of  the  quantity  of  beer  mixed.  In  the  case 
cited  on  the  part  of  the  Defendant,  the  King  v. 
Gibbs^  which  was  an  indictment  against  the  Defend- 
ant for  selling  beer  in  unlawful  measures,  the 
same  reason  is  given  that  the  Court  without  know- 
ing the  quantity  sold  would  not  know  in  what  de- 
gree to  punish  him.     In  this  case  too,  the  offence 

•  Rast.  Ent.  410.  Hern's  Pleader  549.  507, 508.  Winch. 
Ent.  541.  547.  Thompson's  Ent.  92.  Brown  Form.  Hac.  50. 
251.  260.  250.  252.    Vidian.  Ent.  186.    Coke,  EoL  158. 

consists 
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consists  not  in  the  quantity  mixed,  but  in  the  act       ^BSSt. 

of  mixing.     That  consideration  also  distinguishes  TheAiroK- 

this  case  from  that  of  MkfieU  v.  Neale.  h.y.g«ibrai. 


Frxbb. 


As  to  the  last  objection,  it  was  insisted  that  this 
case  could  not  be  distinguished  from  that  of  jBrooAre 
Y.  MiUikerij  if  it  could  be  proved  that  the  mixings, 
though  on  the  same  day,  were  distinct.  With  re- 
spect to  the  sum  laid  in  the  information  they  sub- 
mitted  that  that  was  very  immaterial,  provided  the 
penalties  proved  to  have  been  actually  incurred, 
were  within  the  amount  of  the  sum  laid* 

RiCHA&DS,  Lord  Chief  Baron. — I  ain  of  opinion 
that  this  count  is  according  to  the  established 
course  of  the  Court.  I  think  the  Atiometf-Gene- 
ral  states  very  truly,  that  there  never  was  any  ob* 
jection  made  to  it  before,  and  I  have  the  authority 
of  a  very  experienced  and  learned  person  for  say- 
ing  that  this  mode  of  pleading  has  always  been  the 
course  during  his  time,  and  he  has  been  very  con- 
versant with  these  proceedings  on  the  part  of  the 
Crown  in  this  Court.  During  the  time  that  I  have 
bad  the  honour  of  a  seat  here,  I  have  always  found 
this  count  introduced  in  every  information  which 
ha3  come  before  me,  wherever  it  could  be  properly 
inserted.  On  that  ground,  therefore,  in  the  first 
place  it  being  according  to  the  accustomed  course 
of  the  Court,  I  am  not  prepared  to  alter  it. 
Another  consideration  with  me  is,  that  I  think  it  is 
infinitely  more  useful  to  continue  the  old  practice, 
than  to  introduce  a  new  practice  in  my  opinion 
less  certain  and  more  vague,  and  which  never 

existed 
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mey-Gbnbral 

V. 

Frbbb 


existed  before ;  for  I  am  quite  sure  that  it  would  be 
TheArroR.  a  iHost  injurious  thiDg  to  Defendants  proceeded 
against  for  transactions  of  the  nature  described 
here,  to  change  the  old  practice  for  such  an  inno- 
vation as  is  now  proposed. 

Now  ^vith  respect  to  the  sense  of  the  count,  it 
seems  to  me  to  be  perfectly  clear.  It  is  stated 
that  on  a  certain  day,  and  on  several,  to  wit,  twenty 
other  days,  and  between  that  day  and  previous  to 
the  day  of  exhibiting  the  information  the  party  did 
so  and  so.  In  some  of  the  cases  we  find  it  has 
been  held  to  be  not  necessary  to  specify  any  num- 
ber of  days.  Here  a  certain  number  of  days  are 
specified,  and  they  are  so  pointed  out  as  that  they 
may  easily  be  found,  being  said  to  be  between  a  day 
certain,  and  the  time  of  the  exhibiting  of  this  in- 
formation. This  count,  therefore,  in  that  respect 
seems  to  me  to  be  right  in  point  of  form,  even  if  it 
were  not  supported  as  it  is  by  the  constant  prac- 
tice. With  reference  to  the  cases  in  other  Courts, 
if  any  of  those  cases  differ  from  the  practice  here, 
is  not  for  us  now  to  settle  which  is  right. 

As  to  the  other  objections  which  have  been 
taken,  it  is  sufficient  to  say,  there  is  no  foundation 
whatever,  for  any  of  them  in  my  opinion,  and  I 
therefore  have  no  hesitation  in  saying  that  I  think 
this  rule  should  be  discharged. 

Graham,  Baron. — I  shall  say  but  very  little  m 

support  of  my  opinion,  which  fully  coincides  with 

that  of  my  Lord  Chitf  Baron  ;  because  much  better 

reasons 
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reasons  unll  be  given  by  my  brother  Wood^  who  ^899. 
has  had  great  experience  in  such  cases.  As  &r.  The  attor- 
however,  as  common  sense  can  enable  any  man  to  ""^"®J^"**^ 
decide  upon  pleadings,  I  am  clearly  of  opinion  this  ^*"**' 
count  is  quite  correct  in  point  of  form,  and  valid 
in  point  of  law.  I  will  also  say  this  much.  I 
think  that  the  Attorney-General  is  perfectly  right 
when  he  says  that  these  proceedings  for  penalties 
here,  are  although  partly  of  a  criminal  nature,  for 
many  purposes  to  be  considered  as  in  the  nature  of 
civil  actions ;  they  bear  in  many  respects  an  ana- 
logy to  the  common  cases  of  trespass,  where  counts 
of  this  sort  are  universally  resorted  to^  Their  pro- 
priety is  strongly  fortified  by  the  universal  practice 
of  this  Court  in  which  they  seem  to  have  been 
adopted  from  a  very  remote  period.  Now  really 
that  an  argument  affecting  to  rest  upon  popular 
grounds  should  be  used  against  this  count,  does 
strike  me  with  some  degree  of  surprise.  The  ob^ 
ject  of  the  count,  evidently,  is  to  relieve  those  per-* 
sons  who  stand  in  the  unfortunate  situation  of 
Defendants  in  these  cases  from  all  that  incon« 
venience  of  accumulating  counts  and  thus  un- 
necessarily lengthening  the  pleadings  and  increase 
ing  the  expence,  which  have  been  constantly  made 
the  subject  of  repeated  reproaches  cast  upon  the 
persons  who  have  from  time  to  time  had  the  direc- 
tion of  the  prosecution  of  these  suits.  The  argu« 
ment  of  the  Defendant  is^  that  mixing  up  beer  b&« 
ing  made  the  subject  of  penalty,  it  is  expected  that 
every  offence  into  which  a  series  of  bad  practices 
of  the  same  kind  can  be  divided,  should  from  one 
VOL.  xh  r  perioA 
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1632.  period  to  another,  committed  not  only  daily  but 
The  attor-  bourly,  for  so  it  may  be  committed,  is  eacb  to  be  the 
MY-  ENBBAL  gyjjjg^j  ^f  ^  dlstinct  count  in  the  information.  If 
*'^"'  that  doctrine  were  to  be  acted  upon,  I  should 
be  taking  up  the  time  of  the  Court  uselessly  to 
attempt  to  detail  the  absurdity  and  inconve- 
nience of  it  It  is  quite  enough  to  present  it  to 
the  mind  to  shew  that  it  is  a  proposition  too 
glaringly  insupportable  to  be  entertained  se- 
riously for  a  moment.  Then  it  is  said  the  party  is 
bewildered  by  this  multifarious  count.  Would  he  be 
less  so  if  he  had  a  hundred  and  five  counts  to  answer 
instead  of  this  one  ? — ^for  that  would  be  the  conse- 
quence.— How  is  he  bewildered  here  ?  It  is  clear  if 
these  offences  had  been  stated  to  have  been  com- 
mitted each  on  a  certain  single  day  or  hour,  that  by 
such  a  mode  of  pleading  as  laying  in  many  different 
counts  these  distinct  offences  as  so  many  com- 
mitted upon  each  day — ^so  many  upon  one,  so  many 
upon  another — the  Defendant  would  be  in  a  much 
worse  situation ;  for  the  Crown  might  still,  on  any 
or  either  of  those  counts,  have  given  in  evidence  as 
many  distinct  offences  under  each  count  as  could 
have  been  proved  against  the  Defendant. 

Having  so  decided  an  opinion  as  I  have  against 
the  solidity  of  all  these  objections,  I  do  not  feel  at 
all  disposed  to  enter  into  them  more  particularly. 
I  will  observe,  however,  that  there  can  be  no  doubt 
that  by  the  use  of  the  words  "  a  certain  quantity,"  it 
is  meant  to  apply  them  to  a  given  quantity  of  beer, 
mixed  on  every  day  of  the  twenty-one,  and  that  ob- 
servation 
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servation  appears  to  me  at  once  to  get  rid  of  that       18S2. 
objection.     Upon  the  whole,  therefore,  I  think  this  The  Attor- 
count  is  perfectly  legal  in  form  and  substance.         ""^-g^nbrai 


V, 

Frbbr* 


Wood,  Baron. — ^This  count  has  been  in  constant 
use  for  a  great  number  of  years.  Therefore,  I  am  not 
for  altering  it  as  an  established  course  and  form  of 
pleading,  unless  there  were  some  insuperable  objec- 
tion to  it.  It  appears  to  me  there  is  no  objection 
to  it,  because  this  count  gives  as  much  information 
to  the  Defendant,  of  what  he  is  to  answer,  as  if 
there  had  been  one  hundred  and  five  separate 
counts.  This  count  alleges  that  on  the  21^^  day 
of  October  J  and  twenty  other  days,  between  that 
day  and  the  day  of  exhibiting  the  information,  the 
Defendant  mixed  &c. — so  that  the  number  of 
days  is  ascertainied,  and  the  Crown  cannot  go  be- 
yond that  number  of  days,  or  out  of  the  period 
limited  by  the  first  and  last.  Therefore  the  De- 
fendant is  informed  by  this  count  that  the  offences 
he  is  charged  with,  were  committed  on  one  day,  and 
on  twenty  other  days,  between  such  a  time  and  such 
a  time,  limiting  the  time  occupied  by  the  offences 
charged,  and  giving  him  as  much  information  as  if 
he  had  had  twenty-one  distinct  counts.  Suppose  it 
had  been  put  that  he  committed  one  offence  on 
the  21st  day  of  October ^  one  offence  on  the  22d, 
another  on  the  2Sd,  and  so  on,  would  he  have  been 
any  the  wiser  for  those  separate  counts  ?  Not  in  the 
least,  but  he  would  have  been  put  to  a  great  deal 
more  expence :  and  we  should  have  had  a  complaint 
that  this  unnecessary  multiplication  of  counts  was 
oppressive  upon  the  subject.     The  short  answer  to 

p  2  the 
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1833.       the  objection  still  is,  that  this  count  gives  him  just 

ThTAiTOR.  &9  much  information  as  if  there  had  been  several 

MY^EHERAt  ^^^^^^^  couuts }  SO  that  with  respect  to  the  event 

^"^  he  has  the  same  information  as  if  there  had  been 
separate  charges. 

Then  another  objection  has  been  taken,  and  that 
is,  that  the  mixing  is  only  charged  in  one  quantity, 
whereas,  one  entire  quantity  cannot  be  mixed 
upon  twenty*one  different  days.  Supposing  we  were 
to  admit  that,  we  are  not  to  look  at  the  facts  of  the 
case,  but  only  to  what  is  alleged  in  the  count- 
Then  take  it  in  that  way,  that  he  mixed  in  twenty- 
one  days  one  entire  quantity,  the  Crown  have  only 
taken  eleven  penalties,  and  as  there  is  no  objection 
to  that  on  the  face  of  the  count,  we  cannot  search 
for  objections  among  the  &cts.  So  that  supposing 
he  did  in  twenty-one  days  mix  an  entire  quantity, 
or  an  entire  quantity  on  each  of  those  days,  still 
this  count  would  be  in  terms  perfectly  sufficient, 
because  it  must  be  taken  as  a  charge  against  him 
for  mixing  upon  twenty-one  days  an  entire  quan- 
tity, or  upon  each  day.  Therefore,  taking  it  in 
any  way,  it  seems  to  me  that  it  is  perfectly  suffi- 
cient} principally,  because  this  one  count  gives  as 
much  information  as  if  it  were  multiplied  into  a 
hundred  and  five  counts :  and  because  none  of  th^ 
objections  arise  upon  the  face  of  the  count,  which 
they  must  do  to  furnish  a  ground  for  this  motion* 

Garrow,  Baron. — I  am  of  the  same  opinion  as 
my  Lord  Chief  Baron  and  my  brothers.  The 
complaint  made  in  this  Court  has  always  been  that 

the 
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tile  counts  have  been  too  numerous,  and  that  is  an      i822. 
objection  which,  if  it  prevailed  in  point  of  fact,  ^i^^^^^^^ 
not  only  would  well  be  made  on  the  part  of  the  "^y-gemerai, 
subject,  but  which  the  Court,  in  the  shape  of  an     Frkbr, 
admonition  to  those  who  institute  these  proceed- 
ings not  to  unnecessarily  multiply  counts,  would 
endeavour  of  its  own  accord  to  repress.    In  the 
case  of  the  King  v.  Lambirth  (a),  the  complaint 
was,  on  the  other  hand,  I  remember,  that  the  in- 
formation was  so  full  of  counts,  that  the  party 
without  the  assistance  of  a  particular,  furnished  by 
the  Defendant,  could  not  know  how  to  prepare 
his  case. 

Now  let  us  look  at  this  count,  and  see  if  it  does 
not  give  to  the  Defendant  as  much  information  to 
prepare  his  defence,  as  if  there  had  been  one  hun- 
dred and  five.  It  states  in  substance  that  the  party 
on  the  21st  of  October^  1819,  and  divers  other  days 
and  times— what  without  more  ?  No— -divers  other 
days  and  times  circumscribed  and  limited  between 
that  day  and  the  day  of  filing  the  information,  did 
mix  a  certain  quantity  of  table  beer  and  strong 
beer  in  certain  casks. 

Then  it  is  said,  that  that  is  uncertain — that  it 
is  stated  to  be  a  large  quantity,  and  that  if  it  is  a 
large  quantity  it  could  not  be  mixed  in  twenty-one 
days.  It  is  a  very  common  topic,  and  I  may  sup- 
pose in  other  places  a  very  popular  one,  that  there 
is  great  oppression  in  bringing  informations  for  a 

(a)  Antc^VoL  V.  386. 

great 
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1822.       great  variety  of  penalties.     I  do  not  think  so.    I 
TheATTOR.   think  if  a  Brewer,  will  offend  against  the  law, 
V.         With  a  high  hand  in  a  great  many  instances,  it  is 
*""'      not  unwholesome  to  proceed  against  him  in  a  great 
variety  of  informations  for  penalties,  leaving  it  al- 
ways to  the  law  Officers  of  the  Crown  in  the  exer- 
cise of  their  discretion,  and  under  the  benign  ad- 
ministration of  Justice  by  the  Court,  not  to  pursue 
a  man  to  his  ruin,  even  where  found  guilty.    So  to 
implead  him  for  a  great  variety  of  offences  is  not  al- 
ways an  unjust  proceeding.     It  is  said  that  the  au- 
thority for  this  sort  of  count  is  to  be  found  only 
amongst  the  records  of  the  Court  of  Exchequer. 
Where  else  is  it  to  be  looked  for  ?  If  I  find  that  the 
course  of  the  Court  has  been  to  maintain  such 
counts  down  to  the  present  time,  it  appears  to  me  to 
be  a  current  of  authority  which  it  would  be  ex- 
tremely rash  for  us  to  set  ourselves  against. 

Then  it  is  said  the  objection  has  never  been 
taken;  but  that  does  not  shew  that  the  practice  has 
not  been  sanctioned.  I  think  it  operates  the  other 
way.  When  I  recollect  the  names  of  those  who 
have  practised  here  at  the  bar,  and  that  the  seat 
of  the  Lord  Chief  Baron  in  this  Court  has  been 
filled  by  men  of  the  highest  learning  and  ability  from 
amongst  those  whose  talents  have  adorned  WesU 
minster  Hall,  many  of  them  educated  in  a  Court  of 
Equity^  and  many  of  them  possessing  a  general 
knowledge  of  all  the  branches  of  the  law  both 
criminal  and  civil,  I  should  have  expected  it  to 
have  been  asked — ^why  is  this  count  introduced  ? 
why  do  you  encumber  your  information  with  this 

count? 
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count  ?  I  have  no  doubt  that  it  would  have  long      1622. 
since  been  exploded,  if  the  learned  Judges  who  TheAiTOR- 
have  presided  here  had  not  felt  that  it  was  a  per-  »»*-<*^»»a«' 
fectly  good  count.    Therefore  the  usage  and  the      r*""^ 
absence  of  objection  fortifies  that  which  is  my  own 
opinion  y  upon  the  view  of  the  count;  and  trying  it 
by  the  test  of  the  inquiry,  whether  it  furnishes 
what  every  man  ought  to  be  furnished  with,  by  in- 
formations filed  against  him,  the  true  nature  and 
extent  of  the  charge,  it  appears  to  me  that  this 
count  gives  all  tlie  information  he  ought  to  expect, 
and  all  that  can  be  required  to  enable  him  to  pre- 
pare for  his  defence. 

It  has  been  said,  or  rather  thrown  out  than 
argued,  that  it  is  very  hard  to  charge  the  Defend- 
ant with  a  great  number  of  penalties  on  the  same 
day.  Why  so  ?  Suppose  the  Act  had  said,  if  a 
brewer,  instead  of  giving  a  wholesome  beverage  to 
the  public,  shall  mix  up  coculus  indicus  in  a  guile 
tun  of  beer,  he  shall  pay  one  hundred  pounds, — 
would  it  be  enough  to  say  I  made  a  quantity  of 
such  beer  and  I  filled  six  hundred  casks  in  one  day, 
take  your  hundred  pounds  for  that  cask  I  mixed  at 
nine  in  the  morning,  but  as  to  the  five  hundred 
and  ninety-nine  I  will  pay  no  penalty  upon  them  ? 
The  principle  of  the  prohibition  is  the  same, 
whether  it  be  directed  against  manufiicturing  a 
deleterious  beverage,  or  mixing  a  lower  liquid  with 
a  liquid  of  a  higher  quality,  the  higher  quality 
paying  a  higher  duty.  Upon  all  the  objections 
urged  on  the  part  of  the  Defendant  in  this  case»  I 
am  of  opinion  that  there  is  no  ground  for  disturb- 
ing 
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1839.       ing  the  uniform  practice  of  introducing  this  count 
The  Attor-   Of  for  arresting  the  judgment. 

pst-Gbmbral 

FiiSiiR,         Fer  Curiam^ 

Rule  discharged* 


99d  June* 


The  Kino  v.  Dixon* 


Breaches  of  THIS  was  a  proceeding  by  scire  facias  on  the  part 
exportation     of  the  Attomev-General  BgBinst  the  Defendant  for 

bond  were  as-  /»i  '■••/•  •        *        t 

aignedinthe    brcaches  of  the  couditiou  of  an  exportation  bond, 

replication  to     .  ^   ^         _x-  •  -x  j        i       i-  i 

a  plea  of  per-   in  uot  exporting  spints,  and  re-Ianding  them  m  a 

formanceoA      -d  -x*  t.  ^ 

BdrefacioM,  in    iSritlStl  port. 
that  the  De- 
fendant had 

Sa;.^^^thtt'  The  condition  of  the  bond  was  in  these  words: 
TCdMd^^**^  **  Whereas  the  above  bounden  Ihomas  Dison 
landed, &c.  ^^  intends  to  take  out  of  a  certain  warehouse  or 
ed^UiItVe"^"  **  warehouses,  situated  within  the  premises  belong- 
^h^tj^^  ''  ing  to  the  London  Dock  Company^  and  accord- 
2id%a^i5Sh'*  **  i°g  to  the  form  of  the  statute  in  that  case  made 
pufc^pftiie  *^  *^^  provided,  to  export  in  the  ship  or  vessel 
Mtt^iLlSS*  **  ^^^^^  -^^'^^'  whereof  H.  Allan  is  master,  to 
toded\^e?r  **  Smyrna^  in  parts  beyond  the  seas,  without  pay- 
^artTscd'at  "  Dic^t  of  any  duty,  the  under  mentioned  quanti- 
^"tiw^m"^  **  ^^^  of  foreign  Brandy  and  Geneva,  that  is  to  say 
ward  voyage    u  2  casks  Containing  1S4  gallons  of  Brandy,  and 

.and  crew  of 

jthe  veMel— and  that  the  remainder  was  brought  home  Into  the  London  Docks  where  it 
was  emptied  oiit  of  a  beer  cask  (into  which  it  had  been  drawn  off  oat  of  the  export  cask) 
into  the  water.    There  was  no  evidence  of  fraud. 

Quare^  whether  not  a/atr  txwrtaticn  of  the  spirits,  and  so  far  a2i<«raI;)a/onMiur«of  the 
^condition  of  the  bond ;  but  held  to  be  an  unshipping  and  relanding  in  Qreat  Britain,  apq» 
therefore,  so  fiir,  a  UUnd  brtaek  of  the  condiium,  and  sufficient  to  support  ■  verdict  ob- 
t^ioed  by  fht  Cipwn :  Graham,  Barm.  daU 
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^182  gallons  of  Geneva.    Now  the  condition  of   ^  1*22. 

*^  this  obligation  is  such,  that  if  the  said  Brandy 

"  and  Geneva  or  any  part  thereof  shall  be  duly 

**  shipped  and  exported  to  Smyrna  aforesaid,  in 

^  parts  beyond  the  seas,  and  shall  not  be  unshipped 

^*  unladen  or  put  on  board  any  other  ship  or  vessel 

*^  or  boat  (shipwreck  or  other  unavoidable  acci- 

"  dent  excepted),  nor  re-landed  in  any  port  or  place 

^in  Great  Britain^  or  in  the  island  of  Jersey^ 

^  Guernsey  J  Sark  or  Afan,  the  obligation  to  be 

^'  void,   otherwise  to   remain  in  full  force  and 

«*  virtue." 

The  Defendant  averred  performance,  and  that  he 
had  duly  shipped  and  exported  the  said  brandy 
and  Geneva  to  Smyrna^  in  paits  beyond  the  seas, 
and  had  not  unshipped,  &c.  (in  the  language  of 
the  condition).  To  that  plea  a  replication  was 
filed,  assigning  breaches  of  the  bond.  The  first 
breach  was  that  the  Geneva  had  not  been  duly 
exported  to  Smyrna ;  the  second,  that  part  of  the 
Geneva  was  unshipped  and  unladen,  and  that 
other  part  was  relanded. 

The  cause  was  tried  before  the  Lord  Chitf 
Baronj  at  the  sittings  afler  last  Easter  Term^  when 
the  jury  foynd  a  verdict  for  the  Crown. 

Jervis  moved  this  term  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence ; 
for  that  it  had  not  been  proved  that  there  was  no 
exportation  or  that  there  was  a  relanding  in  a 
British  port  according  to  the  terms  of  the  condi- 
tion 
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1822.       tion  of  the  bond.     The  Court  granted  a  rale,  and 
now. 

The  Lord  Chief  Baron  read  his  report  of  the 
evidence.     It  was  proved  that  the  Defendant  took 
on  board,  besides  a  piece  of  brandy,  a  piece  or 
cask  of  gin  of  120  gallons.    The  vessel  was  bound 
to  Smyrna  and  Constantinople  at  one  of  which 
places  the  spirits  were  to  be  sold.    The  .brandy 
was  sold  at  Smyrna.    The  gin  was  carried  to  Con- 
stantinople and  back  to  Smyrna^  and  was  not  sold. 
The  captain  had  used  for  the  crew  and  labourers  at 
Smyrna  and  Constantinople^  and  on  the  voyage,  60 
gallons  of  the  gin,  and  brought  the  remainder  back. 
On  the  vessel  arriving  in  the  Downs  the  gin  was 
drawn  off  into  a  beer  cask,  and  so  brought  into  the 
London  Docks,  where  the  bung  was  knocked  out  of 
the  cask,  and  the  liquor  thrown  into  the  water.  The 
gin  was  shifted  into  the  beer  cask  from  the  cask 
which  it  had  been  shipped  in,  whilst  the  vessel  was 
under  quarantine  at  Standgate  Creek.     The  cask 
in  which  it  had  been  shipped  had  the  shipping 
mark,  and  that  was  broken  up  and  thrown  over- 
board  when  the  gin  was  drawn  into  the  beer  cask 
at  Standgate  Creek.     Tlie  gin  was  thrown  into  the 
water  out  of  the  beer  cask  in  the  London  Dock  to 
prevent  its  being  relanded. 

The  Attomey^Generalj  Clarke  and  Walton  now 
shewed  cause,  contending  that  on  the  &cts  in  evi- 
dence there  had  been  breaches  of  the  bond,  both 
in  not  having  exported  the  gin  in  the  first  place, 
and  next  in  having  relanded  it  contrary  to  the 

terms 


TRINITY  TERM,   S  GEO.  IV.  307 

terms  of  the  condition;  for  that  the  undertaking  to  3833. 
export  did  not  mean  to  carry  out  merely,  but  to 
land  the  commodity  as  merchandize^ — that  the 
bringing  it  away  again  would  alone  be  sufficient  to 
shew  that  the  gin  had  never  been  exported  in  the 
true  meaning  of  that  term  as  used  in  the  condition 
of  the  bond — and  that  if  this  were  held  to  be  an  ex- 
portation there  would  be  a  very  great  facihty  a& 
forded  for  practising  frauds  in  this  branch  of  the 
revenue. 

They  also  insisted  that  the  bringing  home  part 
of  the  gin,  the  rest  having  been  confessedly  used 
on  board  the  ship,  and  perhaps  even  before  the 
vessel  arrived  at  Smyrna^  and  pouring  the  remain* 
der  out  of  the  marked  export  cask  into  beer  casks, 
and  finally  into  the  Docky  was  a  reJanding  within 
the  terms  of  the  bond,  and  under  such  suspicious 
circumstances  as  to  deprive  the  Defendant,  who 
must  be  taken  to  be  bound  by  the  acts  of  his  ser^ 
vants,  of  all  claim  to  &vour. 

On  either  or  both  these  points,  therefore,  they 
submitted  that  the  scire  facias  was  supported  by  the 
£u:ts  which  proved  the  breaches  of  the  condition 
of  the  bond  as  charged. 

Jerds  and  F.  Pollock  in  support  of  the  rule  sub- 
mitted that  there  was  a  bondjide  exportation :  and 
that  in  the  absence  of  all  proof  of  fraud,  which  was 
out  of  the  question  in  this  case,  there  was  nothing 
like  a  relanding  within  the  terms  of  the  bond,  and 
the  object  of  the  particular  revenue  regulation. 

On 
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On  the  first  point  they  urged  that  it  was  quite 
sufficient  that  the  goods  had  been  carried  out  as 
merchandize,  as  they  were  proved  to  have  been  in 
this  case :  and  that  it  was  by  no  means  necessary 
that  they  should  be  disposed  of  abroad  ;  for  if  no 
market  could  be  found  for  them  it  was  not  to  be 
expected  that  they  should  at  all  events  be  left 
there. 

On  the  other  point  they  urged  that  there  had 
not  been  a  relanding  of  the  gin.  It  had  been 
thrown  into  the  water  to  prevent  a  relanding,  and  in 
order,  perhaps,  to  prevent  the  further  penal  conse- 
quences of  its  being  found  on  board — ^the  forfeiture 
of  the  ship.  As  to  what  had  been  used  abroad 
they  submitted  that  the  Defendant  having  carried 
it  out  to  Smyrna^  had  a  right  to  re-purchase  it 
there,  or  some  other,  and  it  would  be  absurd  to  say 
that  he  might  not  use  it  after  he  had  really  ex- 
ported it  if  he  could  find  no  market  for  it  there, 
where  he  would  have  been  clearly  entitled  to  have 
given  it  away.  By  throwing  it  over-board  in  the 
docks  he  had  efiectually  complied  with  the  condi- 
tion of  the  bond  not  to  reland,  unload,  or  put  it  on 
board  any  other  ship* 

They  therefore  submitted  that  there  ought  to  be 
a  new  trial. 

The  Attomejf'Generalj  in  reply,  urged  that  the 
Defendant  should  in  such  a  case,  if  he  had  really 
meant  to  deal  fairly  with  the  Excise^  have  taken  a 
difierent  course,  for  that  on  making  a  proper  re* 

presentation 
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presentation  to  the  right  quarter,  he  might  have  1822. 
been  relieved  from  any  difficulty  in  which  the 
master  had  placed  him  by  the  bringing  back  the 
^n.  On  the  contrary,  however,  he  had  acted  on 
his  own  responsibility,  and  had  dealt  with  these 
spirits  in  a  manner  which  involved  him  in  a  breach 
of  the  bond.  He,  therefore,  insisted  that  the  ver- 
dict ought  not  to  be  disturbed. 

RiCHABDS,  Lord  Chief  Baratu^^With  respect  to 
myself,  I  have  considered  this  case  as  well  as  I 
can,  and  see  no  reason  for  disturbing  this  verdict. 
These  objections  were  made  at  the  trial  as  strongly 
as  they  are  to  day.  I  was  then  clearly  of  opi- 
nion the  verdict  was  right.  I  still  continue  of 
the  same  opinion,  after  hearing  the  arguments 
which  have  been  addressed  to  the  Court.  This 
appears  to  me  not  to  be  a  &ir  exportation  within  the 
Act  of  Parliaroenty  and  the  evidence  shewed  cir- 
cumstances of  a  nature  which  renders  it  impossible 
to  quarrel  with  the  verdict,  in  my  opinion. 

Graham,  Baron. — I  really  cannot  help  express- 
ing some  doubt  upon  this  matter.  I  am  very 
much  affected  by  the  argument  which  goes  to  shew, 
thatf  if  a  man  setting  out  from  this  country  goes 
to  the  port  of  exportation,  and  never  lands  nor 
attempts  to  land  his  commodity,  that  does  not 
come  within  the  meaning  of  exportation.  I  think 
the  Defendant  ought  to  have  given  more  decisive 
evidence.  If  it  had  appeared  that  there  was  a  pro- 
bability that  this  person  did  go  out  with  a  bond 
fide  intention  to  sell  the  gin  as  well  as  the  brandy 

at 
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at  Smyrna^  but  that  he  found  no  market  there, 
and  that,   finding   no  market  there,  he   went  to 
Constantinople^  and  then  returned  again  with  it 
for  the  same  purpose  but  failed,  I  should  say  that 
was  an  exportation.    Here  I  feel  that  ground  very 
much  taken  from   under  me,  for  it  was  clearly 
the  duty  of  the  Defendant  to  have  called  the  mas* 
ten     Another  consideration  which  affects  my  mind 
with  some  degree  of  doubt  is,  that  I  cannot  myself 
be  made  to  feel  the  importance  of  a  fraud  of  this 
kind,  supposing  it  to  have  beep  intended  and  prac- 
tised in  coming  back  with   60  gallons  of  gin, 
which  could  not  be  worth  more  than  fifteen  or 
twenty  pounds,   I  apprehend.      However,  I  do 
not  so  much  rely  upon  that,  if  there  had  been 
shewn  to  be  ab  origine  an  intention  of  coming 
back  with  this  cask.     With  respect  to  the  circum- 
stance of  their  having  given  part  of  the  gin  at 
Smyrna  to  the  laborers,  I  should  have  thought  that 
that,  perhaps,  in  some  measure  might  have  been 
accounted  for.     It  would  have  been  ridiculous  to 
impose  upon  the  master  the  necessity  of  going  to  a 
gin  shop  at  Smyrna  Xo  purchase  that  gin  of  those 
who  might  have  purchased  it  of  him.     I  am  not 
very  conversant  with  the  laws  of  EavisCy  but  I 
should  have  thought  there  might  have  been  a  par- 
ticular penalty  for  using  for  his  crew  that  which  he 
took  out.   Here  the  Defendant  got  into  a  difficulty, 
and  he  shuffled  out  of  it ;  but  in  a  way  not  amount- 
ing to  fraud.  If  the  case  had  been  lefl  to  my  private 
opinion  I  should  have  thought  it  ought  to  have 
undergone  something  of  a  further  investigation, 
that  the  question  of  fraud  might  have  been  leA 

more  fully  to  the  jury. 

Wood, 
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Wood,  Baron. — I  must  confess  I  find  some  dif*  ^823. 
ficulties  in  this  case.  It  is  admitted  on  the  part  of 
the  Attorney-General  that  he  does  not  charge  the 
Defendant  with  any  fraud ,  and,  therefore,  the 
single  question  will  be  whether  there  has  been  a 
literal  breach  of  the  condition  of  this  bond  or  of 
some  part  of  it.  In  the  first  place,  with  respect  to 
that  part  of  the  condition  which  requires  that  it 
shall  be  exported  to  Smyrna^  I  am  not  clear  that 
that  has  not  been  complied  with,  for  if  it  were  ship- 
ped and  carried  out  to  Smyrna^  that  would  be  so  far 
certainly  a  literal  performance  of  the  condition. 
If  the  condition  had  gone  further  and  said  ''and 
shall  be  landed  there",  that  would  have  made  this 
a  clear  breach,  but  that  is  not  the  case.  It  was  sug- 
gested that  in  the  course  of  the  voyage  outwards 
they  took  out  some  of  this  gin  for  the  ship's  use, — 
if  they  had  done  that,  most  undoubtedly  it  would 
have  been  a  breach  of  the  condition,  for  then  they 
would  not  have  exported  the  whole  of  that  which 
they  undertook  to  export  to  Smyrna^  but  I  do  not 
know  that  there  is  any  very  clear  evidence  with 
respect  to  its  being  used  on  the  voyage  out. 

The  next  question  is  whether  it  has  been  un* 
shipped,  and  there  is  my  difiiculty.  I  am  inclined 
to  think  that  in  that  respect  there  has  been  a  literal 
breach  of  the  condition  of  the  bond,  and  there  being 
a  literal  breach  of  the  condition  of  the  bond  in  any 
one  instance,  that  will  be  sufiicient  to  support  the 
verdict  most  undoubtedly.  It  cannot  be  denied  that 
this  gin  was  brought  back  to  England^  and  was  un- 
shipped ;  but  if  we  are  allowed  to  look  at  the  real 

meaning 
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1823.  meaning  of  this  condition,  we  must  see  that  there 
has  been  no  real  infraction  of  it ;  for  the  real  mean* 
ing  is  that  it  shall  not  be  unshipped  or  unladen  or  put 
into  any  other  ship,  so  that  it  may  get  into  home  con^ 
sumption  and  evade  the  payment  of  the  duties.  Now 
certainly  there  has  been  a  mistake.  If  the  captain 
had  thrown  it  into  the  sea  at  Smyrna^  there  would 
have  been  no  breach  of  the  bond,  but  he  comes 
into  England^  and  finding  he  has  got  into  a  scrape 
he  does  not  take  the  proper  means  of  setting  the 
matter  right,  by  doing  what  he  ought  to  have  done  y 
for  it  appears,  by  what  the  Attorney-General  has 
said,  that  if  he  had  applied  to  the  proper  authori- 
ties they  would  have  passed  it  over.  He  does, 
however,  unship  it.  If  he  turns  it  into  the  water 
that  is  an  unshipping  of  it.  But  does  he  do  any 
mischief  to  the  revenue?  Is  that  which  is  thrown 
into  the  London  Docks  likely  ever  to  come  into 
home  consumption  ?  It  is  quite  a  farce  to  suppose 
he  could  have  intended  anysuch  fraud;  for  what  was 
thrown  into  the  Docks  could  never  have  been  ex- 
tracted and  brought  into  consumption.  There  was, 
therefore,  a  literal  breach  of  the  bond ;  though  it 
appears  to  me  ,there  was  no  fraud  intended:  but 
upon  that  literal  breach  in  my  opinion  this  verdict 
-must  stand. 

Gabrow,  Baron. — It  must  be  always  recollected 
that  the  subject-matter  of  the  present  discussion  be- 
fore the  Court,  and  upon  which  the  judgment  of  the 
Court  is  to  be  pronounced,  is,  whether  in  this  case 
the  verdict  which  has  been  obtained  shall  be  set 
aside,  and  a  new  trial  had.   That  is  the  subject  of 

our 
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our  enquiry.  Now  that  can  be  done  only  upon  1833. 
one  of  two  grounds,  either  that  the  judge  who  tried 
the  cause  has  given  a  direction  to  the  jury,  and 
advice  to  them  upon  questions  of  law,  which  upon 
further  consideration  are  not  found  to  be  quite 
correct ;  or  that  upon  all  the  facts  of  the  case  the 
jury  have  come  to  a  wrong  conclusion :  and,  if  I  had 
been  persuaded  by  the  able  arguments  addressed 
to  the  Court,  that  either  of  those  grounds  had  been 
made  out,  I  should  have  said  there  must  be  a  new 
trial.  I  am  of  the  contrary  opinion  on  both  points. 

It  will  be  recollected  that  the  body  of  Excise 
and  Customs  Laws  are  not  confined  to  the  inflicting 
penalties  on  persons  for  actual  breaches  of  the  law, 
but  a  great  many  of  them  are  enacted  to  prevent  per- 
sons putting  themselves  into  a  situation  to  enable 
them  to  infiinge  the  laws :  and  it  is  not  a  question 
whether  this  party  has  brought  the  60  gallons  to  a 
profitable  market,  or  mixed  them  with  the  water 
in  the  docks;  (in  which  case  I  agree  with  my  learned 
Brother  they  were  not  likely  to  come  again  to  a 
profitable  state  for  home  consumption  in  the  shape 
of  gin  and  water)  but  the  law  is  put  in  motion,  and 
very  properly,  when  these  irregukrities  take  place, 
in  order  that  those  in  the  same  situation  with  Mr. 
Dixon,  but  who  have,  not  his  sense  of  character, 
may  be  restrained  firom  violating  the  law,  as  the 
learned  Attomey^General  properly  states.  With 
respect  to  Mr.  Dixon  my  judgment  proceeds  upon 
the  ground  that  he  is  a  man  of  good  character,  and 
that  he  did  not  meditate  in  any  part  of  this  trans- 
action any  fraud  upon  the  revenue.    Still  I  am 

VOL.  XI.  Q  of 
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1822.  of  opinion  that  he  has  so  conducted  himself  with 
respect  to  the  property  over  which  the  revenue 
Laws  have  a  control,  as  to  have  invaded  those  laws 
made  for  the  guard  of  the  revenue  against  fraudu- 
lent men. 

Now  let  us  see  how  the  case  stands.  For  the 
purpose  of  raising  a  revenue  to  the  country  certain 
articles  are  subjected  to  a  duty.  Those  if  brought 
into  consumption  are  subject  to  an  immediate  pay- 
ment of  the  duty ;  but  there  is  a  system  for  the  ease 
of  trade,  providing  that  he  may  bond  it  in  the 
warehouse :  and  he  may  at  a  future  time  take  it  out 
— ^he  may  take  it  out  for  home  consumption  upon 
the  payment  of  the  duty,  or  he  may  take  it  out  if 
he  means  to  re-export  it,  either  wholly  as  an  article 
of  merchandize,  or  he  may  take  out  a  limited 
quantity  for  the  use  of  those  navigating  his  vessel 
without  any  payment  of  duty  at  all.  But  that  would 
have  been  a  very  unwise  Law  which  should  permit 
a  man  to  do  this  without  the  giving  a  security ;  and 
therefore  the  Act  requires  that  he  shall  ship  it  on 
board  the  vessel  to  a  nominated  object  of  destina- 
tion, to  a  final  port, — that  he  shall  do  more,  that 
he  is  to  ship  it,  and  after  he  has  shipped  it  be  shall 
not  unship  it,  unlade  it,  or  lay  it  upon  land,  or  put 
it  into  any  other  boat  or  vessel — in  a  word,  that  he 
shall  not  put  himself  into  a  situation  to  enable  him  to 
bring  it  into  home  consumption,  which  would  be  a 
fraud  upon  the  revenue,  and  an  injury  to  the  fair 
trader,  except  in  the  case  of  shipwreck  or  other  un- 
avoidable necessity.  What  does  this  bond  engage 
for  ?  That  to  all  intents  and  purposes  the  objects  of 

the 
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the  bond  shall  be  fully  met,  the  two  cases  of  1822. 
shipwreck  or  other  unavoidable  accident  excepted. 
If  he  is  shipwrecked,  the  act  of  God  excuses  him : 
if  his  stores  are  expended  by  accident,  if  the 
casks  are  broken,  or  some  accident  happens  by 
which  the  contents  of  them  are  destroyed ;  and  ne- 
cessity for  the  sustentation  of  his  crew  makes  him 
broach  that  which  is  intended  for  a  foreign  market, 
that  excuses  him  also.  If  he  gets  to  the  market, 
however,  he  must  get  rid  of  his  commodity,  that  is, 
he  must  not  bring  it  back  again.  It  is  asked  if  he 
chose  at  Srm/ma  to  expend  these  spirits,  would  that 
have  been  an  infraction  of  the  bond  ?  I  say,  no. 
Other  cases  may  be  put, — if  he  is  at  short  allow* 
ance  I  apprehend  he  may  broach  this  to  eke  out 
the  allowance  of  his  crew,  or  if  in  consequence  of 
&tigue  he  serves  out  a  double  allowance  of  grog, 
that  would  not  bring  him  within  the  law,  but  if  he 
puts  himself  when  he  comes  into  the  docks  of  this 
country  into  a  situation  in  which,  if  disposed  to  be 
fraudulent,  he  may  put  on  shore  60  gallons  of  gin, 
it  appears  to  me  he  has  been  guilty  of  an  infraction 
of  his  bond.  I  am  not  disposed  to  go  into  the 
circumstances  of  the  case,  lest  I  should  be  supposed 
to  be  putting  this  upon  the  ground  of  actual  fraud 
which  I  would  wish  not  to  do. 

V 

But  we  must  look  to  the  circumstances  in  some 
measure,  in  order  to  s^e  what  is  the  nature  of  this 
case.  It  has  been  supposed  this  has  not  been  put 
upon  the  proper  grounds,  and  sifted  to  the  bottom : 
if  that  were  so,  whose  fault  is  it  ?  It  is  the  fault  of 
the  Defendant.    We  know  he  came  here  to  take 

Q  2  upon 
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1822.  upon  himself  the  affirmative  proof,  that  he  had  per- 
The  Kino  formed  every  condition  of  his  bond.  The  ship 
Dixon.  comes  into  Standgute  Creek^  and  is  put  under  qua*- 
rantine,  and  there,  a  market  having  been  found  at 
Smyrna  for  the  brandy,  a  large  quantity  of  the  gin 
remains.  He  would  have  been  entitled,  besides 
this  quantity  which  he  carried  out  for  a  market  to 
Smyma^Xo  have  carried  out  other  quantities  of  gin  for 
the  supply  of  his  crew;  but  I  take  it  to  be  quite  clear 
that  he  was  not  entitled  under  the  condition  of  this 
bond  to  broach  this  merchandize  gin  for  the  ufie  of 
his  crew,  except  in  a  case  of  unavoidable  necessity. 
Then  when  I  find  that  the  mate,  the  only  witness 
called  who  is  cognizant  of  the  transactions  of  the 
voyage,  telb  you  that  gin  was  drunk  in  the  voyage 
out,  but  where  it  came  from  he  cannot  tell ;— when 
I  find  a  quantity  of  this,  shipped  at  a  bonded  ware- 
house, consumed,  and  that  at  Smyrna  it  is  drunk 
familiarly  not  only  by  the  crew,  but  by  the 
4  laborers  employed  in  the  ship,  I  should  have  de- 
sired that  it  should  be  shewn  that  there  was  no  other 
source  from  which  to  supply  the  crew  on  the  voy- 
age ;  but  there  is  no  such  evidence. 

Then,  when  we  come  to  the  question  of  unship- 
ping, I  agree  with  my  learned  Brother  that  it  is 
somewhat  ridiculous  to  make  the  West  India  Dock 
a  large  bowl,  in  which  it  was  meant  to  convert  the 
liquor  into  gin  and  water  for  consumption;  the 
question,  however,  is  whether  the  law  permits  the 
party  to  put  himself  into  a  situation  in  which  fraud 
may  be  committed.  I  am  of  opinion  that  he  has 
done  so,  and  that  that  is  sufficient  to  sustain  this 

verdict : 
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verdict :  and  I  think  if  the  case  went  down  again,  ^  ^^ 
the  direction^,  the  Lord  Chief  Baron  would  be 
bound  to  give  to  the  jury,  would  be  the  same  as  he 
has  already  given,  the  facts  being  stated  to  be  the 
same,  and  that  the  jury  would  be  bound  to  find  the 
same  verdict.  I  therefore  think  the  rule  ought  to 
be  discharged. 

Rule  discharged. 


The  Attorney-General  t;.  Houlgrave, 

and  another.  f£^^' 

On  the  trial  of  this  information,  for  penalties,    conttmctioii 
against  the  Defendants  (who  were  tar  distillers)  ^  * 
for  not  complying  with  the  provisions  of  the  sta-  nlcessiriij*'*' 
tutes  regulating  the  vinegar  trade,  founded  on  the  "^d'Sfal^tou^ 
statues  10  and  11  W.  III.  c.  21.  s.  14.,  the  24  Geo.  prlJrSs*^? 
III.  ch.  41.  s.  1.  and  the  58  Geo.  III.  ch.  65.  s.  6*.  ISri' Te""^'*''' 

therefore  to  be 
taken  to  be  vinegar  makers,  within  the  6th  sect,  of  the  24  Geo.  III.  c.  56. :  and  they  are 
thereby  subjected,  as  such ,  to  all  the  Excise  regulations  made  by  the  statutes  passed  in  re- 
spect  of  the  makers  of  vinegar,  and  are  not  protected  by  the  proviso  in  that  section ;  and 
consequently  are  liable  to  an  information  for  penalties  for  not  giving  tlie  usual  notice  to  the 
Excise,  required  by  the  14th  sect,  of  the  10th  and  llth  of  Wm,  c.  <1. 

for 

*  By  that  sect,  it  i^  enacted,  '<  That  all  liquors  brewed  or 
made,  by  whatsoever  means  or  manner,  into  vinegar  or  acetous 
acid  for  sale,  and  all  liquors  prepared  or  preparing  for,  or  capable 
of  being  used  as,  or  applied  to  the  purposes  of  vinegar  or  acetous 
acid  made  for  sale,  or  found  in  the  possession  of  any  vinegar  maker 
or  makers  for  sale,  in  Great  Britain,  or  imported  into  Grtat  Britain, 
whether  any  such  liquor  shall  be  sold  or  made  for  sale,  unmixed  or 
mixed  with  any  other  ingredient  or  ingredients,  or  shall  be  known 
and  called  by  the  name  or  names  of  vinegar, alegar,  verjuice,  radi- 
cal vioegar,  acetous  add,  acetic  acid,  pyroligneousacid,  or  by  any 
other  name  or  iiames,  is,  are  and  shall  be  respectively  subject  and 

liable    . 
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1822.  for  making  use  of  a  storehouse,  &c.  for  vinegar, 
The  Attor.   without  first  giving  notice  to  the  Excise,  a  verdict 

"  V.  was  found  for  the  Crown,  which  was  entered  on 
amI^^i^o£!^r!  the  sd  couut  at  the  election  of  the  Attorney-Gene- 
raL 

June  luh.     Jervis  obtained  a  rule  that  the  Attorney-General 


liable  to,  and  chargeable  and  charged  with  the  duties  hereby  im- 
posed; and  that  all  and  every  person  and  persons  who  shall  make, 
prepare,  extract,  distil,  rectify,  purify  or  sell  any  such  liquors  as 
aforesaid,  not  being  a  dealer  in,  retailer  or  seller  of  such  vinegar  or 
acetous  acid  only  as  he,  she  or  they  shall  from  time  to  time  receive 
by  permit  or  certificate,  as  hereinaRer  mentioned,  from  some  other 
entered  vinegar  maker  or  makers,  dealer  or  dealers,. shall  be  deemed 
and  taken  to  be  a  vinegar  maker  or  vinegar  niakers,  and  shall  be  sub- 
ject and  liable  to  all  and  every  the  licence  and  other  duties,  proTi- 
sions,  rules,  regulations,  restrictions  and  penalties  to  which  makers 
of  vinegar  are  by  law  subject  and  liable.  Provided  always,  that  no- 
thing in  this  or  apy  other  Act  shall*  or  shall  be  deemed  or  con« 
strued  to  extend  to  charge  with  any  duty  any  acetous  acid,  com- 
monly called  pyrdigneous  acid,  made  or  extracted  from  wood  or 
tar,  for  sale,  in  its  crude,  impure  and  unrectified  state,  or  any 
white  lead,  sugar  of  lead,  verdigris,  iron  liquor,  acetate  of  lime, 
acetate  of  soda,  acetate  of  alumine  or  any  vinegar  or  acetous  acid 
made,  rectified,  or  purified  in  any  manner  whatsoever,  at  any  hou$e 
or  place  not  entered  or  used  for  making  vinegar,  or  rectifying  or 
purifying  acetous  acid  for  sale  by  any  maker  or  makers  thereof, 
being  also  a  maker  or  makers  of  the  aforesaid  compounds  or  any 
of  them,  and  which  vinegar  or  acetous  acid  shall  be  so  made, 
rectified,  or  purified  by  him,  her  or  them,  for  the  sole  purpose  of 
making  and  compounding  such  articles  as  aforesaid,  or  some  of 
them,  and  shall  be  wholly  used  or  consumed  by  himself,  herself,  or 
themselves^  at  the  same  house  or  place  where  made>  in  the  com" 
pounding  or  manufacturing  thereof,  or  any  vinegar  or  acetous 
acid  on  which  the  duties  respectively  by  this  Act  imposed  bare 
been  already  and  before  such  distillation  thereof  charged  and 
paid." 

should 
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should  shew  cause  why  that  verdict  should  not  be       1822. 
set  aside,  and  a  verdict  entered  for  the  Defendants  TheAiroii. 
on  the  ground  that  they  were  not  to  be  taken  to  "'^-^■;*"«^^ 
be  vinegar  makers  within  the  6th  sect,  of  the  sta-  wTwotilN 
tute— or  that  they  were  within  the  proviso  except- 
ing certain  articles  from  the  payment  of  duties — and 
that,  therefore,  they  were  not  subjected  to  any  of 
the  regulations  of  the  Excise  Laws  as  vinegar 
makers. 

The  Lord  Chief  Baron  now  read  his  report  of 
the  evidence.  It  was  proved  that  the  Defendants 
carried  on  the  business  of  tar  distillers,  and  it  was 
stated  that  by  the  process  of  distilling  from  tar  the 
distiller  extracts  tar,  oil,  and  tar  acidj  leaving  a  re« 
siduum  of  pitch.  It  was  also  proved  that  the  acid 
was  sold  in  large  quanties  to  manufacturers  of  iron 
liquor,  used  by  callico  printers,  in  its  crude  state  not 
purified  nor  rectified — that,  if  purified  completely,  it 
would  be  pure  vinegar,  or  rather  pure  acetous  acid, 
as  vinegar  would  be  when  purified — ^and  that  tar 
acid  was  always  made  by  distillation,  which  neces- 
sarily produces  oil  and  acetous  acid.  Pyroligneous 
acid  was  described  by  the  witnesses  to  be  nearly 
the  same  thing,  extracted  from  green  wood  (beech, 
oak  and  birch).  It  was  stated  by  the  witnesses  that 
the  Defendants  never  purified  the  acid  extracted 
from  the  tar. 

The    Attorney-General^    Clarke    and    Walton^   • 
shewed  cause,  relying  wholly  on  the  words  of  the 
statute,  upon  the  construction  of  which  they  sub- 
mitted the  Defendants  were  liable  to  the  Excise 

regulations, 
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1822.      regulations,  as  makers  of  acetous  acid ;  for  that  the 

ij^^^*^!^!^  provisions  of  the  statutes  on  which  the  information 

mst-gbnbral  ^^  founded  were  personal  and  made  to  diminish 

todttShl?  ^^  facilities  of  defrauding  the  revenue  and   the 

&ir  trader,  by  subjecting  the  premises,  on  which 

such  things  were  made,  to  the  inspection  of  the 

Excise  oflScers,  as  it  was  obvious  that  crude  acetous 

acid  made  on  the  tar  distiller's  premises  might  be 

purified,  if  the  premises  were  not  entered* 

JerviSf  on  the  other  hand,  in  support  of  the  rule, 
also  relied  upon  the  construction  of  the  statutes, 
and  contended  that  the  evidence  brought  the  De- 
fendants within  the  terms  of  the  exception  of  the 
58th  Geo.  III.  under  which  alone  they  could  be 
charged  as  vinegar  makers. 

He  also  adverted  particularly  to  the  provisions 
of  the  other  statutes,  and  urged  that  there  was 
nothing  in  them  applicable  to  the  case  of  these 
Defendants. 

'  The  Attomey^Generaly  in  reply,  insisted  that  the 

proviso  in  the  6th  sect,  of  the  58th  Geo.  III.  only 
exempted  the  tar  distiller  from  the  duty,  but  that 
the  general  tenor  of  the  Act  shewed  that  such 
persons  were  intended  to  be  subjected,  to  all  the 
Excise  regulations  instituted  by  the  statutes  relate 
ing  to  the  makers  of  vinegar :  and  he  cited  the  case 
of  the  Attometf^General  v#  Green  (a),  in  which  it 
was  held  that  a  blacking  maker  who  made  his  own 

(a)  Ante,  Vol.  IV-  p.  324. 

vinegar, 


X&INITT  TERM,   S  GEO.   IV.  221 

vinegar,  which  he  used  in  his  business,  was  liable  to       1822. 
the  duty  and  all  the  provisions  of  the  several  sta-  The  attor. 
tutes  affecting  makers  and  preparers  of  vinegar  for  "«^-^^"«"^'' 
sale.     He  therefore  submitted  that  there  was  no  "d^o'thlr'/ 
ground  shewn  for  disturbing  this  verdict. 

Richards,  Chief  Baron. — I  cannot  bring  myself 
to  entertain  any  doubt  upon  the  construction  of 
this  Act  of  Parliament,  and  I  am  clearly  of  opinion 
that  it  applies  to  the  case  of  these  Defendants.  It 
was  proved  beyond  question,  and  is  admitted,  that 
in  the  course  of  their  trade  they  make  acetous  acid. 
It  was  to  bring  that  material  under  the  inspection 
of  the  Excise,  as  being  an  article  calculated  to  be 
reduced  into  vinegar,  that  this  Act  was  passed :  and, 
by  its  operation,  all  persons,  who  shall  make  or  pre- 
pare it,  are  subjected  to  all  the  Excise  regulations 
to  which  vinegar  makers  were  subject  before  the 
passing  of  this  Act  I  am  also  clearly  of  opinion 
that  the  Defendants  are  not  exempted  from  the 
operation  of  the  statute  by  the  proviso  in  the  6th 
section  which  has  been  relied  on  by  their  Counsel, 
consequently  they  have  rendered  themselves  liable 
to  the  penalties  sought  to  be  recovered  by  this  in- 
formation. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


The 
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,^J^^^  The  Attorney-General  v.  Bevington, 

satwrdmf,  and  another. 

32d  June. 

of^aK'""  The  Ammey-General,  Clarke  and  Walton,  now 
shewed  cause  against  the  rule  which  had  been  ob- 
w/Stoct^fa"  tained  by  Jervis  for  setting  aside  the  verdict  which 
lSpt7a^  had  been  found  for  the  Crown,  and  entering  it  for 
rlJL';^.?A7'    the  Defendants  in  this  case.     It  was  an  informa- 

gulattons  ot 

iii^c'*43  ^^-*  ^^^  ^^^  penalties  filed  against  the  Defendants  who 
pJy»Y^^  were  tanners,  for  refusing  to  provide  scales  and 
sKjk  of  hides  weights  for  the  re- weighing  hides,  &c.  chargeable 
^hich  have      with  the  dutics  of  Excise,  and  for  refusing  to  assist 

been  taken  out  •  •  -    7.  i 

ofthewooze,  the  survevoFS  and  supervisors  m  reAvetghtng  such 
already  weighed  htdes,  and  exo/mtmng  his  depending  stock,  contrary 
tiie  inferior      to  the  5th  of  Gco.  ill.  ch.  43.  8.  22.*     It  was  tned 

officer  of  Ex- 
cise, bnt  the 
whole  of  the  stock  which  hoe  been  taken  out  qfthe  wooze.    Therefore,  the  tanner  is  liable  to 


the  penalty,  for  not  providing  scales  and  weights,  and  for  not  assisting  the  officers  of  Ex< 
skins  taken  out  of  the  wooze,  and  being  on  his  premises  from  that  time  until  the  time  when 


cise  in  not  only  re-weighing  the  stock  already  weighed  by  the  officer,  but  in  so  providiog 
"  "  '* "  k  of  hides  and 


scales  and  weights  for  re^weighing,  and  in  examining  an^  part  of  his  stock 
skins  taken  out  of  the  wooze,  a 
they  might  legally  be  remoyed, 


before 


♦  That  section  enacts,  "  That  no  tanner.  Sec.  shall  remove  or 
convey,  or  cause,  &c.  to  be  removed  from  his  yard  or  drying 
place>  or  store  rooms,  any  bides,  or  skins,  or  pieces,  &c.  before  the 
expiration  of  twenty-four  hours  next  after  the  stamping  thereof 
by  the  officers  of  the  said  duties,  unless  the  same  shall  sooner 
have  been  weighed  by  the  respective  supervisors  or  surveyors,  for 
the  said  duties,  to  the  end  that  the  said  respective  supervisors  and 
surveyors  may  have  an  opportunity  to  reweigh  the  same  after  the 
said  officers.  And  if  upon  the  re-weighing  any  such  hides,  or 
skins  or  pieces,  &c.  any  additional  weight  shall  be  found,  such 
bides  or  skins  or  pieces  shall  be  liable  to,  and  chargeable  with  the 
respective  rates  and  duties  by  law  payable  for  such  hides  or  skins, 
according  to  such  last  mentioned  weight ;  and  if  he  shall  remove 

any 
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before  the  Lord  Chief  Baron  at  the  sittings  after       1822. 
Hilary  Term.  The  attor- 

nby-Oemeral 

V. 

The  objection  taken  to  the  verdict  was  that  it  and  imoSer! 
had  not  been  proved  in  evidence  that  the  Defend- 
ants  had  incurred  any  penalty,  it  not  having  been 
proved  that  they  had  refused  to  comply  with  the 
provisions  of  the  statutes  in  respect  of  their  depend- 
ing stock  J  inasmuch  as  (it  was  contended)  upon  the 
feir  construction  of  the  5th  of  Geo.  III.  with  re- 
ference to  all  the  statutes  by  which  the  trade  of 
tanning  had  been  subjected  to  Excise  regulations, 
the  depending  stock  of  a  tanner  must  be  taken  to 
mean  such  part  of  his  stock  as  having  been  taken 
out  of  the  woozci  had  been  weighed  by  the  inferior 
officer  of  Excise,  and  was  therefore  required  to  be 
kept  ready  to  be  re- weighed  by  the  superior  officer 
for  twenty-four  hours. 

any  sucb  hides  and  skins  from  the  yard,  &c.  (as  before)  contrary 
to  the  meaning  of  the  Act,  he  shall  forfeit  for  every  oflfence  50//' 

The  22d  section  is  in  these  words.  **  And  to  the  end  the  said 
respective  surveyors  and  supervisors  may  not  be  unnecessarily  de« 
layed  in  the  execution  of  their  duty,  it  is  enacted^  that  from  and 
after,  &c.  all  and  every  such  tanners/ &c.  shall  at  their  respective 
yards  or  drying  places  be  obliged  to  provide  and  keep  at  their 
own  costs  and  charges  sufficient  And  just  scales  and  weights  for 
the  re-weighing  such  hides  and  skins,  &c.  and  to  bring  the  same 
to  the  scales,  and  assist  the  said  respective  surveyors  and  supervi- 
sors in  the  re-weigbing  such  hides,  &c.  and  in  examining  from  time 
to  time,  the  depending  stock  of  every  such  tanner,  &c.;  and  if  any 
sQch  tanner,  &c.  shaU  refuse  or  neglect  to  provide  and  keep  at 
their  respective  yards,  &c.  sufficient  and  just  scales,  &c.  [as 
enacted]  or  to  assist  the  said  respective  surveyors,  &c.  in  the  re- 
weighing  them,  oa  in  the  examining  from  time  to  time  their  re* 
Bpective  depending  slock,  as  this  Act  direqtSf  he  should  forfeit  501." 

The 
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1822.  The  Lord  Chief  Baron  read  his  report  of  the 

The  attor-    evidence.     The  fact  of  refusing  to  assist  in  examin- 

xby-Obhbral  .^g  ^j^^  gj^^j^  was  proved,  as  was  also  the  course  of 

£i7a!l?tte!^l  taking  stock  by  the  Excise  officers:  and  one  of  the 
witnesses,  an  inferior  officer  of  Excise,  stated  that 
all  the  uncharged  skins  which  were  taken  out  of  the 
wooze  were  the  depending  stock  of  the  tanner. 

On  the  part  of  the  Defendants  it  was  proved 
that  they  had  no  stock  on  the  premises  weighed 
and  marked^  and  non^  that  the  officers  were  entitled 
to  re-xveigh. 

On  the  part  of  the  Crown  it  was  now  insisted, 
that  the  Excise  law  made  upon  that  subject  by 
the  statute  in  question,  applied  to  all  the  tanner's 
«tock  of  hides  &c.  taken  out  of  the  wooze,  and 
not  merely  to  that  which  had  been  weighed  and 
marked  by  the  officer.  To  render  this  question  of 
law  intelligible  it  was  considered  necessary  to  ex- 
plain to  the  Court  the  course  of  the  Excise  in  as- 
certaining and  charging  the  duties  payable  on  the 
manu&ctures  of  the  tanning  trade — which  was 
stated  to  be  tliis.  The  tanner  is  entitled  to  put  what 
fikins  he  pleases  into  the  wooze  without  being  re- 
quired to  give  notice,  but  he  cannot  (by  9  Anne 
c.  11.  s.  17.)  take  any  out  without  previously 
giving  notice  to  the  officers  of  Excise  that  he  is 
about  to  do  so,  so  that  the  Excise  officers  have 
nothing  to  do  with  the  business  of  that  trade  till 
the  skins  are  about  to  be  taken  out  of  the  wooze. 
An  officer  upon  notice  given  as  is  required  by  the 
9  Anne  ch.  11.  s.  10.,  taken  to  be  given  before 

the 
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the  removal  of  hides  or  skins  out  of  the  wooze,  &c.     ^  18^- 
to  be  dried,  then  attends,  and  it  is  his  duty  to  take    The  attob- 
the  amount  in  weight  and  number  of  the  skins  '"'*'  «"m^ 
takenoutof  the  wooze.    The  number  and  weight   SS'SoSJ! 
of  such  skins  is  then  to  be  entered  in  his  book. 
After  they  have  been   hung  up  to  be  dried,  a 
second  notice  is  given  as  required  by  the  19th  sect, 
of  the  9th  of  w^mi^,  that  upon  such  a  day  he  means 
to  remove  so  many  skins.     The  officer  then  with 
the  assistance  of  the  tanner  who  must  provide 
scales  and  weights,  is  to  weigh   the  skins  to  be 
charged  with  duty.     Having  weighed  them,  he 
stamps  them  and  charges  the  trader  with  the  duty. 
Within  twenty-four  hours  after  that  is  done,  the  su- 
perior officer  of  Excise  has  a  right  to  re-weigh  the 
weighed  skins,  which  are  to  be  kept  separate  and 
apart  for  that  purpose,  and  if  he  does  not  re-weigh 
them  within  that  time,  they  are  then  considered 
out  of  the  stock.  But  to  provide  against  frauds,  fur« 
ther  provisions  were  thought  necessary,  and  the 
Law  has,  by  the  5th  of  Geo.  III.,  enabled  the  Excise 
officer  to  examine  the  depending  stock  at  any  time : 
and  he  is  not  only  entitled  within  a  certain  time  to 
re-weigh  the  skins  charged,but  the  dependingstock. 
That  depending  stock  was  now  contended  to  be 
the  whole  stock  of  the  tanner,  of  hides,  skins,  and 
pieces  taken  out  qf  the  wooze  ;  because  the  object 
of  the  statute  was,  that  by  the  examination  of  that 
stock,  the  officer  might  see  whether  any  skins  had 
been  improperly  taken  from  or  added  to  it }  and 
therefore  the  Excise  officers  were  frequently  em- 
ployed in  the  duty  of  visiting  tan-yards  for  the 
purpose  of  examining  and  weighing  the  stock  with 

the 
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1822.       the  object  of  detecting  fraud,  ^hich  the  trade  re- 
TheArroR.   sisted  as  Dot  being  withiii  the  statutes. 

nbt-Gbnbral 

V. 

mdlnoihw.  JerviSy  in  support  of  the  rule,  submitted  that  at 
the  time  when  the  officers  went  to  the  manufactory 
of  the  Defendants  for  the  purpose  of  re-weighing 
the  stock,  there  was  no  depending  stock  on  the 
premises,  the  whole  of  the  weighed  and  marked 
stock  having  been  at  that  time  lawfully  removed. 
The  whole  question  he,  therefore,  admitted  would 
be.  what  was  to  be  considered  a  tanner's  depending 
stock  within  the  meaning  of  the  several  statutes, 
9  Anne  c.  11.  s.  5.  S  Geo.  I.  5  Geo.  III.  c.  43. 
s.  21.  and  22. 

He  contended  that  the  words  meant  that  stock 
only  which  had  been  weighed  by  the  usual  inferior 
officer,  and  which  the  tanner  could  not  remove  till 
twenty-four  hours  after,  unless  re-weighed  by  the 
superior  officer  in  the  mean  time — in  other  words, 
the  stock  in  the  tanner's  possession,  which  had  been 
weighed  between  the  period  of  weighipg  and  that 
allowed  for  re-weighing ;  otherwise  the  Excise 
would  have  power  to  examine  the  entire  stock 
during  the  whole  progress  of  the  manufacture  :  and 
considering  the  great  expense  to  the  tanner  of 
each  examination,  being  himself  obliged  to  provide 
the  scales  &c.  and  to  assist  in  the  weighing,  it 
would  be  a  very  inconvenient  construction  to  the 
trade.  Therefore  it  had  been  resolved  to  try  the 
present  case  in  order  to  bring  the  question  before 
the  Court,  as  it  had  been  long  a  subject-matter  of 
dispute  between  the  tanners  and  the  Excise  officers* 

He 


TRINITY  TEUM,   3   GBO.   |V.  227 

He  particularly  directed  the  attention  of  the  1^2- 
Court  to  the  recitals  of  the  oth  of  Geo.  I.  which  The  attor- 
shewed  expressly  what  the  intent  and  object  of  the  ""^'  1***^ 
legislature  in  the  enactment  was — ^the  prevention  ^^o^e"! 
of  fraud  and  collusion  after  the  skins  had  been 
weighed  and  taken  an  account  of,  between  the  in- 
ferior officers  of  Excise  and  thetanners.  Thus  by  the 
5th  of  Geo.  III.  c.  4S.  s.  21.  after  adverting  to  the 
former  statutes,  and  reciting  as  an  evil,  ''  that 
many  tanners  through  various  pretences  frequently 
removed  skins  from  their  drying  places,  immediately 
after  the  same  had  been  weighed  and  marked  by 
the  officer  for  the  said  duties,  whereby  the  re- 
spective surveyors  and  supervisors  for  the  said 
duties,  have  been  prevented  Jrom  re-weigfiing  and 
taking  an  account  thereof,  so  that  great  frauds  have 
been  committed  between  the  said  traders  and  the 
inferior  officers  of  Excise,  it  is  enacted  that  they 
shall  not  remove  such  skins  for  twenty-four  hours 
after  the  stamping  &c/'  Then  follows  immediately 
the  section  in  question  (the  22d)  : — so  that  the  re- 
cital of  the  evil  clearly  shews  to  what  particular 
fraud  the  statute  was  meant  to  apply,  and  to  what 
particular  part  of  the  tanner's  stock  as  being  the 
subject  of  it,  namely,  the  stock  which  had  been 
weighed  and  marked  &c.  That  part  of  the  stock 
it  was  which  the  legislature  had  distinguished  by 
the  description  of  depending  stock.  The  section, 
at  its  commencement,  restrains  the  generality  of 
the  application  of  it,  by  stating  the  object  of  the  en- 
actment to  be  ^^  to  the  end  that  the  surveyors  and 
supervisors  may  not  be  unnecessarily  delayed  in  the 

execution 
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1822.       execution  of  their  duty,— that  is  the  duty  of  re- 
ThcATTOR-   weighing  the  depending  stock.     He,  therefore, 
mky-Genbaal  ^Qutgnded  that  the  information  was  not  supported 
rrr;  by  the  evidence. 

The  Attomey^eneral^  in  reply,  relied  also  on 
the  provisions  of  all  the  statutes,  as  being  in  pari 
materidf  insisting  that  the  depending  stock  meant 
the  whole  of  the  hides  and  skins  lying  or  depend- 
ing on  the  tanner's  premises,  between  the  time  of 
their  being  taken  out  of  the  wooze,  the  time  of 
their  being  legally  removeable :  and  he  commented 
very  minutely  on  the  different  sections  of  the  seve« 
ral  statutes,  and  adverted  to  the  constant  practice 
of  the£xcise,  as  shewing  that  such  was  necessarily 
the  meaning  of  the  term,  as  applied  to  the  subject- 
matter,  with  reference  to  the  object  of  the  several 
enactments. 

The  Lord  Chief  Baron  adverting  to  the  evi- 
dence declared,  that  he  bad  no  doubt  that  the  con- 
struction put  on  the  Act  of  Parliament  by  the  At- 
tomey-Generai^  and  adopted  in  practice  by  the 
Excise,  was  right,  and  th^t,  therefore,  there  was  no 
ground  for  disturbing  the  verdict. 

Graham,  Baron^  was  of  the  same  opinion.  His 
Lordship  said  that  he  considered  the  words  ^^  from 
time  to  time,"  used  in  the  section  in  question  as  mak* 
ing  the  construction  contended  for  by  the  Crown 
quite  clear — giving  the  officers  the  right  of  examin- 
.  ing  at  any  time,  as  the  tanner's  depending  stock,  all 
>  the 
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stddk  taken  out  of  the  wooze  and  not  marked  a^ 
required  by  the  statute.  xhTA^^. 

mbt-Gbmbrai/. 

Wood  and  Garrow,  Barons^  concurred.  ^dH^Zi 

Rule  discharged^ 


The  Attorney-General  v.  Tyson^  ireJnnday 

ftethJwu.' 

A  RULE  having  been   obtained  requiring  the    Theaffidayi£ 

°  ID  made  by  a  De- 

Attomey 'General  to  shew  cause  why  the  trial  of  fendant  in  aa 
this  information,  of  which  notice  had  been  given  the  Attorney- 

/»        1  -  .     •  ri.  1        t  1  •  General  for 

for  the  next  sittings  after  term,  should  not  be  post^  penalties  to 

,  gronnd  a  mo- 

ponedy  tion  for  poat- 

poning  the 
trial  on  the  ab-* 

The  Attorney  Qerieralj  Clarke  and  JValion^  noW  witness  most 
shewed    cause  against   it,  contending    that  the  nnteiy ulddr* 
affidavit  was  insufficient,  and  did  not  afford  any  partt^ollrl!^ 
reasonable  ground  for  postponing  the  trials  un  Itate"  or 

it  will  be  con- 
aidered  insa^ 

The  affidavit  was  in  the  following  words :  "  WiU  ^nV^X 
«  Uam  Tyson,   of  Norwood  Dale,  in  the  North  J^t^ "^ 
•*  Riding  of  the  County  of  York,  Farmer,  the  De^  **"'*  ^'^^ 
**  fendantin  this  cause,  maketh  oath  and  saith,  that 
**  issue  was  joined  in  this  cause  in  this  present 
^  Trinity  Term^  and  that  notice  was  given  for  the. 
''  trial  thereof,  at  the  sittings  after  the  said  Term  ^ 
'^  and  this  Deponent  further  saith,  that  Thomas 
**  Crossly f  late  of  Harwood  Dale  aforesaid,  Hus- 
'^  bandman,  is  a  material  witness  for  him  this  De-r 
^<  ponent  un  the  said  cause,  as  he  is  advised  and 

VOL.  xu  R  *•  believes^ 
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1^,  ^  believes,  and  that  he  cannot  safely  proceed  to 
n»  ArroK.  ^  the  trial  thereof  without  the  testimony  of  him 
»«y-G««KaAL  ,,  j.jj^  g^jj  Thomas  Cros$hy,  and  this  Deponent  fur- 
Twwir.  cc  tjjgf  gj^jjji  jjjj^j^  jjj  consequence  of  the  notice  of 
^'  trial  so  given  as  aforesaid,  he  this  Deponent 
^^  caused  enquiry  to  be  made  after  the  said  Thomas 
"  Crossby  (who  Jived  with  this  Deponent  as  a 
**  yearly  servant),  and  that  he  this  Deponent  has 
^Valso  taken  great  pains  to  find  out  his  present 
^'  place  of  residence,  but  has  not  succeeded.  And 
^*  this  Deponent  further  saith,  that  he  has  no 
'*  doubt  but  that  the  said  Thomas  Crossby  will  at- 
^*  tend  the  meeting  for  the  hire  of  servants  in  this 
^<  neighbourhood,  at  Egtorty  which  is  usually 
^^  held  on  the  5th  November  in  each  year,  when 
''  this  Deponent  will  most  likely  meet  with  him, 
^^  and  procure  his  attendance  at  the  hearing  of  this 
"  cause  in  the  ensuing  November  Term/'-^worn, 
&c.  They  contended  that  it  should  have  been 
stated  of  whom  the  Deponent  made  enquiry  as  to 
Crossby y  and  what  the  answer  was  to  such  enquiry. 
Further,  the  person  of  whom  the  Defendant  made 
the  enquiry  should  have  joined  in  the  affidavit. 
And  lastly,  the  affidavit  should  have  stated  that 
Crossby  lived  with  the  Deponent  at  the  time  of  the 
transaction  meant  to  be  enquired  into.  Non  con- 
stat but  that  CSro^^'s  service  may  have  been  many 
years  before  the  period  to  which  the  information 
relates. 

2).  F.  Jones  in  support  of  the  rule  urged,  that 
the  affidavit  was  necessarily  made  as  appears  by 
the  dates  upon  the  day  after  notice  of  trial  received, 

in 
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in  order  to  prevent  another  objection,  which  would  ^S22. 
certainly  have  been  taken  if  possible,  namely,  that  The  Attor- 
the  application  came  too  late.  That  necessary  haste  "*^"  "f  ^^^"^ 
would  satisfactorily  account  for  the  affidavit  not 
stating  more  fully  the  different  particulars  as  to 
the  enquiries  made.  The  question  is  whether  the 
affidavit  does  not  shew  reasonable  ground  for  post- 
poning the  trial  under  the  circumstances.  En- 
quiry is  sworn  to  have  been  made  in  fact.  It  also 
appears  to  have  been  made  as  early  as  possible. 
The  name  of  the  witness  is  given,  and  it  is  but  a 
&ir  construction  to  take  it  that  he  was  Deponent's 
servant  at  the  time  of  the  transaction,  as  to  which 
alone  his  evidence  could  be  material  in  the  present 
case.  But  even  if  the  whole  allegation  as  to  his  liv- 
ing as  servant  be  expunged,  it  will  still  remain  that 
Crossby  is  a  material  and  necessary  witness,  which 
is  all  that  is  requisite  to  be  shewn.  With  respect  to 
the  suggestion  that  the  person  of  whom  enquiry  was 
made  should  have  joined  in  the  affidavit  to  confirm 
the  fact  of  enquiry,  it  was  said  that  such  a  confir- 
mation was  not  usually  required,  and  the  case  of  an 
information  by  his  Majesty's  AUomey-General  ^9S 
not  an  exception  in  point  of  practice. 

Fer  Curiam. 

We  think  the  affidavit  wholly  insufficient  on 
the  grounds  stated,  and  that,  therefore,  the  rule 
must  be  discharged. 

Rule  discharged. 

e2  The 
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1822. 


Wedmudnf, 
fi6ih  June. 


The  Attorney-General  v.  Dodsworth* 


The  trial  of  jD.  F.  JONES  haviog  obtained  a  rule  Nisi  for 
formation,  or.  postpooing  this  tHal  of  an  information  for  penalties 
posiTponed       for  breach  of  the  Excise  Laws, 

where  the 
Court  were 

,TcSrd"?ng  The  Attorney^GeneraU  Clarke  and  Walton, 
mad"^7ound  ^^^w  shcwcd  cause  against  the  rule,  contending 
™t?u£cientiy  that  this  affidavit  was  wholly  insufficient-  The 
circuni.taii.  affidavit  was  made  by  John  Dodmorth,  the  Defend- 
ant  in  the  cause.  It  stated  that  issue  was  joined 
in  this  present  Trinity  Term^  and  that  notice  was 
given  for  the  trial  thereof,  at  the  sittings  after  the 
said  Term  j  that  Richard  Brighamj  late  of  Bever* 
/ey,  in  the  East  Riding  of  the  said  county,  hostler, 
was  a  material  witness  for  the  Deponent  in  the  said 
cause  as  he  had  been  advised  and  believed,  and 
that  he  cannot  safely  proceed  to  the  trial  thereof 
without  the  testimony  of  the  said  Richard  Brigham  ; 
that  in  consequence  of  the  notice  of  trial  so  given 
as  aforesaid,  the  Deponent  caused  enquiry  to  be 
made  after  the  said  Richard  Brigham^  but  that  he 
bad  not  been  able  to  find  him  out,  and  that  he  this 
Deponent  went  over  to  ^Beverley  on  Tuesday  the 
18th  day  of  June  instant,  for  the  purpose  of  sub- 
poenaing the  said  Richard  Brigham^  when  he 
found  he  had  left  the  service  at  the  Beverley  Armsj 
for  X  some  other  service  which  the  Deponent  haa 
not  been  able  to  find  out ;  and  that  although  he 
had  set  a  diligent  enquiry  on  foot  after  him,  he 
feared  he  should  not  be  able  to  meet  with  him  in 

time 
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time  for  the  hearing  of  this  cause  at  the  ensuing     ^]^lj 
sittings  after  Trinitu  Term^  but  that  he  had  no    TheATron- 

MBY -General 

doubt  of  h^s  doing  so  against  the  following  Mi-  ^^^  ©^ 
chaelmas  Term.  It  was  urged  against  the  rule  that 
the  affidavit  was  not  sufficient;  for  that  it  was  not 
stated  that  the  Deponent  had  enquired  after  the 
witness  at  the  Beverley  Afins^  nor  of  whom,  nor  by 
whom  any  enquiry  was  made,  nor  was  there  any 
confirmation  of  the  fact  of  such  inquiry  by  the 
person  to  whom  it  was  addressed,  nor  any  circum* 
stances  stated  to  shew  that  a  bondjide  and  diligent 
search  had  been  made  to  find  the  witness. 

D.  F.  Jones  J  in  support  of  the  rule,  insisted  that 
the  statement  was  sufficient ; — the  fact  of  enquiry 
was  sworn  to  ; — ^the  date  of  the  enquiry  was  as  early 
as  possible } — the  name  of  the  witness  was  given  j 
' — and  it  was  sworn  that  the  Defendant  cannot 
proceed  to  trial  without  his  testimony ; — that  it  was 
material ; — and  that  from  the  statement  that "  it  was 
found"  he  had  left  his  service  at  the  Beverky  ArmSj 
the  fair  inference  is  that  enquiry  must  have  been 
made  at  that  place  where  he  was  most  likely  to  be 
met  with,  and  which  was  the  natural  place  for  en- 
quiring for  him,  whether  he  had  left  it  or  not.  If  the 
Deponent  did  not  go  to  Beverley  and  make  enqui- 
ries there,  he  might  be  indicted  for  perjury  upon  this 
affidavit.  It  was  also  submitted  as  worthy  of  consi- 
deration, that  it  would  be  the  more  liberal  course  on 
the  part  of  the  Crown  to  make  the  rule  absolute 
under  these  circumstances,  upon  this  affidavit  to 
postpone  the  case  to  tlie  next  sittings,  rather  than 

hurry 
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1822.       hurry  on  the  trial  against  the  Defendant  in  the 
The  attor.  abscDce  of  his  witness. 

met-Gbmbual 

DoDswoRTH.  j^^^  Baron  Wood  having  expressed  an  opinion 
in  favor  of  the  rule  being  made  absolute,  in  which 
Mr.  Baron  Gbaham  concurred. 

The  Lord  Chief  Baron  stated,  that  it  was  with 
reluctance  that  he  found  himself  obliged  to  accede 
to  that  opinion  on  the  doubt  expressed  by  two 
members  of  the  Court ;  but  his  Lordship  added  that 
in  his  mind  the  affidavit  was  certainly  insufficient 
in  respect  of  the  omission  of  the  allegation  which, 
it  had  been  urged  on  the  part  of  the  Crown, 
ought  to  have  been  introduced,  and  that  upon  such 
a  loose  affidavit  he  should  himself  have  considered 
that  the  trial  ought  not  to  have  been  postponed,  if 
an  application  had  been  made  to  him  for  that  pur- 
pose at  Nisi  Prius. 

Mr.  Baron  Garrow  concurred  with  the  Lord 
Chief  Baron^  but  yielded  also  in  consideration  of 
the  doubt  entertained  by  the  rest  of  the  Court. 

They  therefore  made  the 

Rule  absolute. 


Jones 
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Jones  t;.  Stevens. 


1822. 


Wednesday^ 
t6ih  June. 


The  Plaintiff  in  this  action  on  the  case  [for  EWd^^in 
damages  for  a  libel]  which  was  tried  before  the  iTbe?^?.^- 
Lord  Chief  Baron  at  the  last  sittings  for  Middk^x^  ^*'^' 
obtained  a  verdict,  damages  SOU — ^the  learned  fo/aSber^n" 
Judge  reserving  leave  to  the  Defendant  to  move  J^n^i""^*^. 
that  a  nonsuit  might  be  entered  on  the  points  of  J|j;yj"*J2!tka 
law  reserved.  inkUjrffeuum 

maoMiiMVf  of 

In  the  early  part  of  the  term,  on  the  motion  of  tory  of  hS^in 

hUmud  prqfeB' 
thnandlmii' 
«css,  it  was  held  to  be  sofiicient  evidence  of  the  Plaintiff  being  an  attorney,  that  it  waa 
proved  by  the  book  of  admiasions  produced  by  the  proper  officer,  and  that  he  practised 
at  an  attorney. 

It  was  also  decided  to  be  no  obiection  to  maintaining  rach  an  action,  that  it  appeared 
la  erfdence  that  during  the  timeof  tlie  grievances  stated  in  the  declaration,  the  Plaintiff 
had  omitted  to  take  oat  his  certificate  as  reqnired  by  the  37  Geo,  III.  c.  90.  for  more  than 
a  year ;  but  that  he  might  still  snc  as  an  aiiamey  for  damages  in  consequence  of  a  libel  im- 
puting improper  conduct  to  him  tH  his  character  qftUtormy. 

One  writ  produced,  with  three  declarations,  aud  thl'ee  roles  to  plead  in  the  same  suit, 
n  sufficient  evidence  of  three  actions  having  been  commenced  by  such  process. 

Statements  made  in  a  libel  have  the  effect  of  dbpensing  with  proof,  on  the  part  of  a 
Plaintiff,  of  facts  so  stated,  if  they  become  necessary  to  support  the  Plaintiff's  case. 

General  evidence  of  the  Plaintiff's  bad  character  and  ill  repute  in  his  business  as  a 
practising  attorney  can  not  be  admitted  either  to  contradict  the  allegation  in  the  declara- 
tion, that  the  Plaintiff  during,  &c.  exercised  and  carried  on  the  business  of  an  attorney, 
with  great  credit  and  reputation,  with  a  view  to  mitigating  damages  on  the  general 
iisoe,  or  in  support  of  averments  in  the  Defendant's  pleas  pleaded  by  way  of  jiutifica- 
tion  that  the  Plaintiff  was  a  disreputable  professor  and  practitioner  in  the  law.  The  case 
of  the  Earl  1/ Leicester  v.  Walter  (2  Gampb.  N.  P.  C),  denied  by  this  Court  to  be  law. 

Pleadhig  in  Actions  for  Libel  and  Slander. 

In  declarations  in  actimis  for  libel  no  unnecessary  averment  should  be  introduced,  and 
regard  should  be  had,  in  drawing  such  declarations,  to  the  libel  itself,  which  b  now  ad- 
missibie  as  proof  of  all  that  is  positively  averred  (herein. 

Pleat  by  way  of  justilication,  generally  aspersing  the  character  of  the  Plaintiff  by  UTor- 
ments,  without  stating  particular  acts  of  bad  couduct  apposite  to  the  justification  of  the 
Defendants,  are  not  only  demurrable,  but  ought  to  be  demurred  to,  as  due  to  the  Court 
and  to  the  Judge  before  whom  the  action  may  be  tried. 

It  is  an  erroneous  notion  that  by  demurring  to  a  plea  of  Justification  the  Plaintiff  ne- 
cessarily admita  the  trnth  of  the  slanders  in  a  libeh  That  which  is  well  pleaded  only  is 
tdniitted. 

Brougham 
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Brougham  on  the  part  of  the  Defendant,  the  Court 
granted  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside^  and  a  nonsuit  entered,  or 
why  there  should  not  be  a  new  trial  had,  on  the 
several  objections  which  had  been  taken  at  NUi 
Prius,  arising  upon  the  pleadings  and  the  evidence 
given  on  the  trial. 

The  declaration  stated  after  the  usual  induc^^ 
ftient  that  the  Plaintiff  was  a  good,  true,  honest, 
just,  and  faithful  subject  of  this  realm,  and  as  such 
had  always  hitherto  behaved  and  conducted  bira- 
self,  and,  until  the  committing  the  several  griev- 
ances by  the  Defendant  as  therein   after  men* 
tioned,  was  always  reputed,  &c.  to  be  a  person  oi 
good  name,  fame  and  credit,  to  wit  at,  &c.  that  at 
the  time  of  committing  the  said  grievances  was, 
^nd  for  divers,  to  wit,  ten  years  before  that  time 
elapsed  had  been,  and  stilt  was  an  attorney  of  the 
Court  of  our  Lord  the  King  of  the  Bench  at  Westmhu 
$ter  aforesaid,  and  the  profession  and  business  of  on 
Attorney  during  all  the  time  ajbresaidj  usedj  exer- 
s:ised  and  carried  on  as  well  at  Hanley  in  the  county 
of  Stafford^  as  at  Stafford  in  the  said  county,  witii 
great  credit  and  reputation^  to  wit,  at  Westminster^ 
&c.  aforesaid,  and  that  before  the  committing  of  the 
said  grievances,  the  said  Plaintiff  had  commenced 
x^ertain  actions  in  His  M^esty  *s  Court  of  Ea:chequer^ 
at  Westminster^  upon  a  certain  bond  or  written  ob» 
ligation  called  a  bail  bondy  against  one  Samuel 
JLeake  and  certain  other  persons  who  had  entered 
jnto  the  said  bond,  as  bail  or  sureties  for  the  said 
parnupl  Lfakfi^  the  posts  in  which  siiid  actions  ba4 
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by  the  proper  officer  of  his  Majesty's  said  Court  1822. 
t>een  taa^ed  at  a  certain  sum  of  money ^  to  wit  the 
fluin  of  twenty-one  pounds  seventeen  shillings  and 
sixpence,  the  taxation  of  which  said  costs  had  been 
attended  by  a  certain  person  by  the  said  Plaintiff, 
before  that  time  retained  and  employed  as  the  agent 
of  the  said  Plaintiff,  in  that  behalf,  to  wit,  at  West-- 
minster  aforesaid,in  the  county  last  aforesaid,yet  the 
said  Defendant  well  knowing  the  premises,  but  con* 
triving  and  wickedly  and  maliciously  intending  to 
i/gure  the  said  Plaintiff  in  his  credit  and  reputation^ 
in  his  said  prqfission  and  business  of  an  attorney  as 
aforesaid,  and  to  cause  it  to  be  suspected  and  believed 
that  he  the  said  Plaintiff  had  conducted  himself  dis- 
honestly  and  improperly  in  his  said  prqfession  and  bu- 
siness of  an  attorney  J  and  to  vex,  harass,  impoverish^ 
and  wholly  ruin  him  the  said  Plaintiff,  heretofore,  to 
wit,  on  tfte  llth  day  of  February^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty,  to 
wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  wrongfully,  maliciously  and 
injuriously  did  compose,  print,  and  publish,  and 
cause  and  procure  to  be  printed  and  published,  a 
pertain  false,  scandalous,  malicious  and  defamatory 
libel  of  and  concerning  the  said  Plaintiff  in  the  way 
of  Ids  said  prqfession  and  business  of  an  attorney^  and 
^  and  concerning  the  said  actions^  so  by  him  com- 
menced against  the  said  Samuel  Leake  and  his 
bail  on  the  said  bond  or  written  obligation  as 
aforesaid,  and  of  and  concerning  his  the  said 
Plaintiff's  conduct  in  those  actions,  and  of  and 
concerning  the  costs  thereof,  in  which  said  libel 
|ira3  ;»nd  is  contained,  amongst  other  things  the 

false^ 
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1822.  ^  false^  scandalous,  malicious,  defamatory  and  libel- 
lous matter  following,  of  and  concerning  the  said 
Plaintiff/ m  the  wcy  of  his  business  and  profession  as 
an  attorney  J  that  is  to  say,  "  It  is  but  justice  to  say 
that  the  agent  (thereby  meaning  the  person  em- 
ployed by  the  said  Plaintiff  as  his  agent  in  the  said 
actions  so  commenced  by  him^  against  the  said 
Samuel  Leake  and  his  bail  as  aforesaid),  whom  I 
am  told  by  a  friend  is  a  respectable  man,  admitted 
that  he  (meaning  the  said  agent  of  the  said  Plaint- 
iff as  aforesaid)  individually  scorned  to  take  the 
money,  but  his  client  insisted  on  it.  Now  know, 
learned  reader,  that  this  immaculate  client  (mean- 
ing the  said  Plaintiff)  is  Thomas  Jones  of  Hanky 
in  the  Potteries^  with  reference  to  whose  character 
and  conduct  I  refer  you  to  his  neighbours ;  he  is  a 
man  who,  if  you  allow  to  speak  for  himself,  is  more 
sinned  against  by  ether  men  then  he  sins  against 
them.  He  carries  on  business  (meaning  the  said 
business  and  profession  of  an  attorney)  at  Hanky, 
and  he  had  an  assistant,  in  a  cheap  shop  at  Strf- 
Jbrd^  to  carry  on  his  business  there,  one  of  the 
tribe  of  journeymen  tanners  of  the  name  of  Ham- 
mond. They  rioted  for  a  long  time  in  their  prac- 
tices with  profits  satisfactory  to  both,  and  the 
most  benignant  sensations  towards  each  other ;  at 
length  they  quarrel,  and  their  newspaper  press 
groaned  under  their  reiterated  accusations,  till 
Jones  got  the  start  of  Hammond^  and  indicted  him 
for  not  keeping  the  books  with  the  accuracy  that 
the  King's  accountants  do,  and  Hammond  was 
transported  at  the  last  Stafford  Sessions.  While 
concord  prevailed,  they  were  par  noUle  Jratmm 

(thereby 
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(thereby  meaning  and  insinuating  that  the  said  ^J^^ 
Plaintiff^was  of  as  bad  and  infamotis  a  character  as 
Ae  said  Thomas  Hammond)^  but  poor  Hammond 
cannot  now,  if  he  wished  to  do  it,  send  for  Exche* 
quer  subpoenas  to  warrant  cognovits  dated  forward 
and  kept  back  till  the  writ  arrived  which  legalised 
them,  and  enabled  him  by  the  next  post  to  send 
for  an  execution.  On  Hammond^^  trial  several 
gentlemen  and  commoners,  moved  by  malice  and 
the  instigation  of  the  devil  (no  doubt  Jones  would 
say),  ventured  to  swear  that  they  would  not  believe 
Jones  on  his  oath,  and  if  the  reader  refers  to  the 
Staffordshire  Advertiser  of  the  ISth  of  January^  he 
will  find  some  ludicrous  reasons  assigned  as  the 
grounds  of  their  disbelief. 

^^  Mr.  Jones  attacked  these  witnesses  in  the  neat 
Staffordshire  Advertiser.  His  philippic  clearly 
proves  he  does  not  always  write  English,  however 
he  may  have  been  injured,  and  it  seems  now  the 
jackall  (meaning  the  said  Thomas  Hammond)  is 
gone,  the  lion  is  short  of  provender ;  for  we  find  at 
the  end  of  his  letter  an  advertisement  for  business, 
in  these  words:  ^  P.S.  Informations  of  acts  or  ex- 
pressions of  certain  individuals  indicative  of  hos- 
tilities towards  me  will  be  thankfully  received  from 
respectable  persons  at  my  offices,  at  Hanky  and 
Stt^d: '' 

There  were  four  other  counts  in  the  declaration, 
in  each  of  which  the  libel  was  charged  to  be  *<  of 
and  concerning  the  Plaintiff  in  the  way  of  his 
aforesaid  profession  and  business  of  an  attorney.'' 

The 
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1822.  The  declaration  concluded  thus :  "  by  means  of 
the  committing  of  which  said  several  grievances 
by  the  said  Defendant  as  aforesaid,  the  Plaintiffhad 
been  and  was  greatly  injured  in  his  said  good 
name,  fame  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,  with  and  amongst 
all  his  neighbours  and  other  good  and  worthy  sub- 
jects  of  this  realm,  insomuch  that  divers  of  those 
neighbours  and  subjects,  to  whom  the  innocence 
and  integrity  of  the  said  Plaintiff  in  the  premises 
were  unknown,  have,  on  occasion  of  the  committing 
of  the  said  several  grievances  by  the  said  Defend- 
ant as  aforesaid,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe  the 
said  Plaintiff  to  have  been  and  to  be  a  person 
guilty  of  improper  and  unprq^ssional  conduct  in  the 
exercise  of  his  aforesaid  business  and  profession  of 
an  attorney  as  qforesaid^  and  have,  by  reason  of  the 
committing  of  the  said  several  grievances  by  the 
Defendant,  from  thence  hitherto  wholly  refused 
and  still  do  refuse  to  have  any  transaction,  acquaint- 
ance or  discourse  with  him  the  Plaintiff,  as  they 
were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had,  and  he  the  Plaintiff 
batli  been  and  is  by  means  of  the  premises  afore- 
said, greatly  injured,  prejudiced,  aggrieved .  and 
damnified,  to  wit,  at,**  &c. 

The  Defendant  pleaded  the  general  issue,  and 
also  by  way  of  justification  the  following  special 
pleas :  First,  tliat  theretofore  and  before  the  com- 
mitting of  the  said  several  supposed  grievances,  in 

tlie  1st  count  of  the  declaration  mentioned,  or  any 

part 
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part  thereof,  to  wit,  on  the  1st  of  January  1819,  ^  ]8M. 
at,  &c.  one  Thomas  Dax^  being  then  and  there  a 
respectable  man,  and  the  person  employed  by  the 
said  Plaintiff  as  his  agent  in  the  said  actions  so 
commenced  by  him  against  the  said  Samuel  Leake 
and  his  bail,  as  in  the  said  declaration  mentioned, 
said,  published  and  admitted,  that  he  the  said 
Thomas  Box  individually  scorned  to  take  the  said 
sum  of  money,  at  which  the  said  costs  in  the  said 
actions  had  been  so  taxed,  as  in  the  said  declara* 
tion  mentioned,  but  his  client  insisted  on  it — aver* 
ring  that  the  Plaintiff  theretofore  and  before  the 
committing  of  the  said  several  supposed  grievances, 
to  wit,  &c.  {\st  Jan.  1816)  and  from  thence, 
&c.  until,  &c.  {\st  Jan.  1819)  had  an  assistant, 
that  is  to  say,  the  said  Thomas  Hammond^  in  the 
said  declaration  mentioned,  who  then  and  there 
was  an  assistant  of  the  said  Plaintiff  so  being  such 
attorney  as  in  the  said  declaration  mentioned,  in  a 
cheap  shop  at  Stafford  aforesaid,  that  is  to  say  at 
Westminster  aforesaid,  in  the  county  aforesaid,  to 
carry  on  therein,  and  that  the  said  Thomas  Ham- 
mond, as  such  assistant,  then  and  there  carried  on 
therein  his  the  said  Plaintiff* s  business  of  an  attor- 
ney  ;  and  that,  during  all  the  time  last  aforesaid,  the 
said  Plaintiff  and  the  said  Thomas  Hammond  there 
lived  and  conversed  together  in  habits  of  good  in- 
timacy, familiarity  and  friendship,  until  heretofore 
and  before  the  time  of  the  committing  of  the  said 
several  supposed  grievances  or  any  part  thereof,  to 
wit,  &c,  (on  the  1st  February  1819)  the  Plaintiff 
and  the  said  Thomas  Hammond  quarrelled,  to  wit, 
at  Westminster^  &c.  and  then  and  there  published 

divers. 
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1839.       divers,  to  wit,  fifty  occusaHons  each  against  the  oiher 
in  divers^  to  wit,  ten  newspapers,  and  thereupon 
afterwards  and  before  the  time  of  the  committing 
of  the  said  several  grievances  or  any  part  thereof, 
to  wit,  at  the  session  of  the  peace  held  in  and  for 
the  said  county  of  Stqffbrd  next  before  the  said 
last  mentioned  time,  to  wit,  on  the  ISth  oi  January 
1820,  the  said  Plaintiff  caused  and  procured  the 
said  Thomas  Hammond  to  be  indicted  for  a  certain 
offence,  cognizable  by  the  laws  of  this  realm,  for 
which  he  was  liable  to  be  transported.     And  such 
proceedings  were  thereupon  had  that  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
a  session  of  the  peace  duly  held  in  and  for  the  said 
county  of  Stafford^  to  wit,  at  Westminster  aforesaid, 
the  said  Thomas  Hammond^  was  by  due  course  of 
law  tried  upon  the  said  indictment  for  the  said  of* 
fence  and  duly  convicted  thereof,  and  sentenced  to 
be  transported  for  the  same.    And  further  averring 
that  upon  such  trial  of  the  said  Thomas  Hammond^ 
for  the  offence  aforesaid,  to  wit,  on,  &c.  at,  &c. 
several  gentlemen  and  commoners,  that  is  to  say 
one  John  CaitJmess^  one  John  ClarCj  one  Ralph 
Stevenson^  one  Thomas  Taylor^  and   one  Thomas 
Mayer  ventured  to  swear,  and  then  and  there  did 
swear,  that  they  would  not  believe  the  said  Plaint- 
iff on  his  oath,  and  in  a  certain  newspaper  called 
the  Staffordshire  Advertiser ^  of  the  15th  of  January 
in  the  year  of  our  Lord  1820,  certain  ludicrous 
reasons  were  and  are  mentioned  and  assigned  as 
the  grounds  of  the  said  disbeUef  of  the  said  John 
Caithness  and  of  the  said  John  Clare,   to  wit,  at 
Westminster  aforesaid,  in  the  county    aforesaid. 

And 
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And  further,  that  in  the  said  newspaper  called  the  ^  ^^ 
Stqffbrdsliire  Advertiser  3S  aforesaid  and  published 
next  after  the  said  Staffordshire  Advertiser  of  the 
1 5th  of  January  aforesaid^  to  wit^  on  the  22d  day  of 
January^  in  the  year  of  our  Lord  1820»  the  said 
Plaintiff  did  print  and  publish  a  certain  letter  of 
him  the  said  Plaintiff,  containing  an  attack  on  the 
said  persons  who  had  so  sworn  as  herein  before 
mentioned,  written  in  part  thereof  ungrammatically 
and  in  bad  English,  and  that  at  the  end  of  the  said 
letter  there  then  and  there  was  an  advertisement 
for  business  in  these  words  (&c.  &c.  as  in  libel 
set  out  above  from  <^  P.S.,"  ante  p.  239.,  to  the  end). 

The  second  special  plea  was,  that  heretofore  and 
before  the  committing  of  the  said  several  supposed 
grievances  in  the  said  declaration  mentioned,  or 
any  part  thereof,  to  wit,  on  the  1st  of  January 
1810,  to  wit,  at  Westminster  aforesaid,  one  Thomas 
Dax  admitted  that  he  the  said  Thomas  Dax  in- 
dividually would  not  have  taken  the  said  sum  of 
money  of  which  the  said  costs  in  the  said  actions 
had  been  so  taxed  as  in  the  said  declaration  men- 
tioned, but  his  client  insisted  on  it ;  and  the  plea 
averred  that  the  Plaintiff  had  an  assistant,  that  is 
to  say  tne  said  Thomas  Hammond^  who  then  and 
there  was  an  assistant  of  the  said  Plaintiff  so 
being  such  attorney  as  in  the  said  declaration 
mentioned,  in  a  certain  cheap  qffice  there,  to  wit, 
at  Stqfflbrd  aforesaid,  to  carry  on  therein,  and  that 
the  said  Thomas  Hammond^  as  such  assistant  as 
aforesaid,  then  carried  on  therein  his  the  said  Plain- 
tiff's business  of  an  attorney,  at  Stafford  aforesaid, 

to 
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1822.  to  wit,  at  Westminster  aforesaid,  and  that  the  sale} 
Plaintiff  caused  and  procured  the  said  Thomas 
Hammond  to  be  indicted  for  a  certain  offence  cog-* 
nizable  by  the  laws  of  this  realm  and  for  which  he 
was  liable  to  be  transported,  and  such  proceedings 
were  thereupon  had,  that  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  a  session  of  the 
peace  duly  held  in  and  for  the  county  of  Su^brdf 
the  said  Thomas  Hammond^  was  by  due  course  of 
law  tidied  upon  the  said  indictment  for  the  said  of-* 
fence,  and  duly  convicted  thereof,  and  sentenced 
to  be  transported  for  the  same,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid :  and 
it  furtlier  averred,  that  before  the  said  Plaintiff  and 
the  said  Thomas  Hammond  quarrelled  as  aforesaid, 
and  before  the  said  Thomas  Hammond  was  indicted 
as  aforesaid,  the  character  of  the  said  Plaintiff^ was  in 
no  respect  better  or  more  respected  than  the  character 
of  the  said  Thomas  Hammond^  and  that  the  said 
Plaintiff  was  held  and  reputed  by  and  amongst  his 
neighbours^  and  other  good  and  worthy  subjects  of 
this  realm  to  whom  he  was  known  to  be  a  disr£* 

SP£CTABLE   PROFESSOR   AND    PRACTITIONER    IN    THE^ 

LAW,  that  is  to  say  a  person  who  conducted  and 
carried  on  his  profession  of  an  attorney  upon  the 
principle  qf  no  cure  no  pay^  that  is  to  say,  that  in 
case  the  said  Plaintiffs  did  not  succeed  in  the 
business,  matters  and  things  which  he  was  em-^ 
ployed  by  his  clients  to  transact  and  peiform,  that 
he  the  said  Plaintiff  would  make  no  charge  on  his 
clients  for  the  same :  and  further,  that  on  the 
said  last  mentioned  trial  of  the  said  Thomas  Ham-', 
mond  for  the  offence  last  aforesaid  committed  by 

him» 
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him,  several  gentlemen  and  commoners,  to  wit,  1822. 
the  said  John  Caithness^  the  said  Jo/m  ClarCj  and 
the  said  Ralph  Stevenson^  ventured  to  swear,  and 
did  then  and  there  swear  that  tliey  would  not  be- 
lieve the  said  Plaintiff  on  his  oath,  and  in  a  certain 
newspaper,  to  wit,  the  Staffordshire  Advertiser ^  of 
the  15th  of  January  in  the  year  of  our  Lord  1820, 
certain  ludicrous  reasons  were  and  are  mentioned 
and  assigned  as  the  grounds  of  the  said  disbelief 
of  the  said  John  Caithness,  and  of  the  said  John 
Clare.  And  the  said  Defendant  further  saith,that 
in  the  said  newspaper  called  the  Staffordshire  Ad^ 
vertiser  of  the  15th  of  January  aforesaid,  to  wit,  on 
the  22d  day  of  January  in  the  year  of  our  Lord 
1820,  the  said  Plaintiff  did  print  and  publish  a 
certain  letter  of  the  said  Plaintiff  containing  an 
attack  on  the  said  persons  who  had  so  sworn  as 
hereinbefore  mentioned,  which  was  not  throughout 
English,  and  that  at  the  end  of  the  said  letter  there 
then  and  there  was  a  certain  advertisement  by  way 
of  postscript  for  business,  to  wit,  as  follows,  [as  in 
libel  from  "  informations  of  acts"  to  "  my  offices 
at  Hanky  and  Stafford.'*']  Wherefore  he  the  said 
Defendant  afterwards,  to  wit,  at  the  said  several 
times,  when  &c.  in  the  said  declaration  mentioned, 
to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  did  print  and  publish,  and  cause,  and 
procure  to  be  printed  and  published  the  said  seve- 
ral supposed  libels  in  the  said  declaration  men* 
tioned,  in  manner  and  form  as  therein  mentioned, 
as  he  the  said  Defendant  lawfully  might  for  the 
cause  aforesaid,  and  this  he  the  said  Defendant  is 
VOL.  XT.  s  ready 
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iwa.  ^    ready  to  verify,  wherefore  he  prays  judgment  if, 
&c. 

The  Defendant  pleaded,  thirdly,  as  to  the  print- 
ing and  publishing  and  causing,  &c.  all  the  said 
several  supposed  libels  in  the  declaration  men- 
tioned, except  as  to  such  part  thereof  as  contained 
the    words   following,    'Uheir    newspaper   press 
groaned   under  reiterated  accusations,''  and  also 
such  as  contained  th^  words  following,  '^  While 
concord  prevailed  they  were  par  nobile  Jratrum" 
actio  nouj  &c.  because,  &c.  [proceeding  as  in  the 
first  plea  pleaded  by  way  of  justification  till  the 
words  *•  insisted  on  it."]     The  plea  then  averred 
that  the  Plaintiff  had  an  assistant,  to  wit,  the  said 
Thomas  Hammond  in  the  said  declaration  men- 
tioned, who  then  and  there  was  an  assistant  of  the 
said  Plaintiff  so  being  stick  attorney  as  in  the  said 
declaration  mentioned,  in  a  cheap  shop  at  Stqffbrd 
aforesaid,  that  is  to  say  at  Westminster  aforesaid, 
in  the  county  aforesaid,  to  carry  on  therein,  and 
that  the  said  Thomas  Hammond  as  such  assistant 
did  then  and  there,  to  wit,  at  Stqffbrd  aforesaid, 
carry  on  therein  his  the  said  Plaintiff's  said  busi- 
ness of  an  attorney,  on  certain  cheap^  irregular^  un- 
professional  and  disreputable  terms  and  condilionSf 
to  wit,  the  terms  and  conditions  following,  that  is 
to  say  that  if  the  client  or  clients  of  the  said  Plaintiff 
should  not  succeed  in  the  suit  or  suits  instituted  on 
their  or  his  behalf  by  the  said  PlaintiflT,  he  the  said 
Plaintiff  should  7U>t^  nor  would  demand  or  require 
amf  costs  or  remuneration  in  or  for  conducting  the 

said 
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said  suit  or  suits  from  his  said  client  or  clients       1899. 
therein,  to  wit,  at  &c.     This  plea  conclude4  with 
nearly  the  same  averments  as  the  first  special  plea, 
commencing  with  the  allegation  that  the  Plain tifF 
caused  Hammond  to  be  indicted,  &c.  &c.  wherefore, 
&c.  (justifying  as  before). 

The  fourth  special  plea  averred,  generally,  that 
the  several  supposed  matters  and  things  in  the  said 
several  supposed  libels  in  the  said  declaration  men- 
tioned,  contained  at  the  respective  times  of  the  print- 
ing and  publishing  thereof,  were  and  are,  and  each 
and  every  of  them,  then  was  and  is  true,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid, 
wherefore  he  the  said  Defendant  at  the  several 
times  when,  &c.  in  the  said  declaration  mentioned 
did  print,  and  publish,  and  cause,  and  procure  to 
be  printed  and  published,  the  said  several  supposed 
libels  in  the  said  declaration  mentioned,  in  manner 
and  form  as  therein  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid,  to  wit,  at  Westmin^ 
ster  aforesaid,  in  the  county  aforesaid.  And  this 
he  the  said  Defendant  is  ready  to  verify :  wherefore 
he  prays  judgment  if  the  said  Plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against 
him. 

The  Plaintiff  replied  to  the  special  pleas  de  sua 
injurid  absque  causa,  upon  which  issues  were  taken. 

The  two  objections  made  and  reserved  on  the 
trial,  on  which  that  part  of  the  application  which 
sought  to  enter  a  nonsuit  was  founded,  were, 

8  2  First, 
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JM2-  First,  that  it  had  not  been  sufficiently  proved  on 

the  trial  in  support  of  the  averments  in  each  count 
of  the  declaration,  that  the  Plaintiff  was  at  the  time 
of  publishing  the  alleged  libel,  and  during  the 
period 'mentioned  in  the  declaration,  an  attorney 
of  the  Court  of  King* s  Bench^  and  legally  entitled 
to  practise ;  but  that  it  was  proved  on  the  contrary 
that  he  had  during  all  that  time  no  legal  right  or 
authority  to  practise  as  an  attorney,  with  reference 
to  the  statute  of  the  S7th  of  Geo.  III.  c.  90*. 

*  By  the  26th  sect,  of  that  statute  it  is  enacted,  «'  That  every 
person  who  shall  be  admitted  an  attorney,  shall  anaually,  between 
the  first  day  of  November  and  the  end  of  Michaelmqa  Tom,  deliver 
in  to  the  Commissioners  of  the  Stamp  Dutiesy  a  note  of  his  name 
and  usual  place  of  residence,  and  that  thereupon  he  shall  be  en- 
titled, on  payment  of  the  duties,  to  a  certificate  to  be  issued  by 
the  proper  officer." 

By  the  27th  seel,  such  certificates  are  required  to  be  entered, 
and  by  the  28th  sect,  they  are  made  to  determine  on  the  1st  day 
of  November  following. 

By  the  80th  sect,  any  person  who  shall  practise  in  any  of  the 
Courts  in  the  Act  mentioned,  without  obtaining  a  certificate  and 
entering  it  in  one  of  the  Courts  wherein  the  person  shall  have 
been  admitted,  is  rendered  subject  to  a  penalty  and  made  incapable 
4^  maintaining  any  action  for  fees  for  business  done. 

By  the  Slst  sect,  it  is  enacted,  "  That  every  person  who  having 
been  admitted  an  attorney  shall  neglect  to  obtain  his  certificate  for 
one  year,  shall  from  thenceforth  be  incapable  of  practising  by 
virtue  of  such  admission,"  and  "  that  the  admission,  entry,  enrol- 
ment or  register  of  such  person  in  any  of  the  said  Courts  shall  be 
from  thenceforth  nuli  and  void,"  wilh  a  proviso  tl^t  nothing  in 
the  Act  of  Parliament  shall  be  construed  to  prevent  any  of  the 
Courts  from  re-admitting  such  person  on  payment  of  the  duties 
which  should  have  accrued  in  the  interval. 

It 
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It  was  urged  upon  the  objection  founded  on  this  ^  I^ 
statute,  that  the  Plaintiff  not  being  an  attorney 
legaUtf  entitled  to  practise  during  the  time  stated 
in  the  declaration,  the  action  which  was  for  a  libel 
on  him  in  his  character  and  business  of  an  attorney, 
as  charged  in  every  count  of  the  declaration,  could 
not  be  sustained. 

It  was  also  contended  that  the  averment  in  the 
first  count  of  the  declaration,  that  the  Plaintiff  had 
commenced  the  actions  there  alleged  to  have  been 
commenced  by  him  on  the  bail  bond,  had  not  been 
well  proved :  nor  had  the  execution  of  the  bail 
bond;  or  the  taxation  of  the  costs  been  proved, 
which  formed  part  of  the  averments  in  the  same 
count — and  that,  consequently,  the  action  could  not 
be  maintained,  as  the  declaration  had  not  been 
supported  by  sufficient  evidence,  so  many  material 
averments  not  having  been  proved. 

A  third  objection  was  now  taken  to  the  verdict, 
and  urged  as  a  ground  of  motion  for  a  new  trial, 
arising  on  the  rejection  by  the  Lord  Chiqf  Baron 
at  the  trial  of  evidence  offered  on  the  part  of  the 
Defendant — ^in  support  and  proof  of  his  second  and 
last  pleas,  by  way  of  justification,  and  in  contradic- 
tion of  the  averment  in  the  declaration,  that  the 
Plaintiff  had  used,  exercised  and  carried  on  the  pro- 
fession and  business  of  an  attorney  with  great  credit 
and  reputation — that  the  Plaintiff  was  of  general 
bad  character  and  repute  in  his  practice  and  bu- 
siness of  an  attorney,  as  stated  generally  in  the 
terms  of  the  pamphlet,  and  alleged  in  the  particu- 
lar 
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25^^  lar  special  pleas  by  way  of  justification.  It  was 
now  contended  that  such  evidence  ought  to  have 
been  received,  and  in  support  of  that  ground  of  the 
present  application  the  Defendant's  Counsel  cited 
the  cases  of  the  Earl  qf  Leicester  v.  Walter  (a), 
'  V,  Moor  (i),  tFUliams  v.  Callendar  (c),  in  all 
of  which  cases  such  general  evidence  had  been  ad- 
mitted upon  the  general  issue  in  mitigation  of  the 
charge,  and  to  diminish  the  damages. 

There  was  a  fourth  objection  made  on  the  point 
of  rejected  evidence,  as  the  Lord  Chief  Baron  had 
refused  to  admit  a  Staffordshire  newspaper  tendered 
in  proof  of  the  allegation,  in  the  three  first  pleas 
pleaded  by  way  of  justification,  that  the  Plaintiff 
published  therein  an  attack  on  the  several  persons, 
who  had  sworn,  on  the  trial  of  Hammond,  that  they 
would  not  believe  Jones  on  his  oath ;  and  that  he 
had  procured  to  be  inserted  therein,  the  advertise- 
ment stated  in  some  of  the  pleas  to  have  been  pub- 
lished by  him. 

The  Lord  Chief  Baron  now  read  his  report  of 
the  evidence,  from  which  it  appeared  that  one  writ 
and  three  declarations  against  the  principal  and 
his  bail  had  been  produced,  to  shew  that  certain 
actions  had  been  brought  by  the  Plaintifi^  against 
Leake  and  his  bail,  as  stated  in  the  declaration,  and 
three  allocaturs  of  the  costs  taxed  in  the  same 
actions  were  also  put  in  and  proved*  A  wit- 
ness then  proved  the  publication  of  the  libel,  a 

(«)  S  Canpb.  N.  P.  C.  S51.        (c)  Holt  N.  P.  C.  307.  sod 
{b)  1  Maule  and  Selw.  384.    Mills  v.  Spencer,  lb.  5S4. 

copy 
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copy  having  been  sold  to  him  by  the  Defendant, 
on  the  2Sd  of  December  1821.  The  Plaintiff  next 
called  the  officer  of  the  Court  of  Common  Pleas, 
who  proved  the  admission  of  the  Plaintiff  as  an  at- 
torney, and  the  enrolment  of  his  admission  in  the 
year  1810.  On  his  cross  examination,  he  stated 
that  he  officially  kept  the  book  in  which  the  certi- 
ficates of  attorneys  admitted  of  that  Court  were 
entered,  and  that  there  was  no  entry  of  any  certi* 
ficate  obtained  by  the  Plaintiff  from  November 
1813,  to  November  1814,  nor  from  November  J821 
to  the  21st  of  February  1822,  when  the  last  entry 
of  any  certificate  obtained  by  the  Plaintiff  was 
made.  The  Plaintiff  *s  Law  agent  in  town  proved 
that  he  had  during  the  period  mentioned  in  the 
declaration,  carried  on  business  and  practised  as 
an  attorney. 
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On  this  evidence,  on  the  part  of  tlie  Plaintiff, 
the  objections  to  its  sufficiency  stated  above  were 
made  and  overruled,  but  the  Lord  Chief  Baron 
reserved  the  points. 

The  report  also  stated  that  witnesses  were  pro- 
posed to  be.  called  on  the  behalf  of  the  Defendant 
to  prove  that  the  Plaintiff  was  a  person  of  evil  re- 
pute and  bad  character  as  a  professional  practi- 
tioner, whose  testimony  the  Chief  Baron  refused  to 
receive,  as  being  wholly  inadmissible. 


Jervis^  Taunton,  and  Cross,  now  shewed  cause.      Wednndmf, 


As  to  the  first  objection,  they  submitted  that  it 

was 
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1822.  was  not  necessary  for  the  Plaintiff  in  support  of  the 
present  action,  to  give  in  evidence,  in  proof  of  his 
being  an  attorney,  his  <iertificates  or  the  years 
during  which  he  was  alleged  in  the  declaration  to 
have  been  an  attorney,  insisting  that  it  was  quite 
sufficient,  primdfacie^  to  shew  that  he  had  been  ad- 
mitted an  attorney,  and  that  he  practised;  and 
that  it  would  then  be  incumbent  on  the  Defendant 
to  disprove  that,  or  give  evidence  of  the  Plaintiff''s 
neglect  in  not  having  taken  out  his  certificate,  or 
procured  it  to  be  duly  entered,  if  either  were  re- 
quisite to  be  done,  and  thus  to  negative  such  ne* 
cessary  qualification  of  the  Plaintiff's  admittance 
as  an  attorney  as  averred  in  the  declaration* 

They  also  contended  that  it  was  now  sufficiently 
established  by  the  authority  of  decided  cases,  that 
where  a  person  was  in  actual  practice  as  an  attor- 
ney, it  was  not  necessary  to  prove  even  that  he 
was  admitted,  by  a  copy  of  the  roll,  or  that  he  had 
duly  observed  any  formality  necessary  to  enable 
him  to  practise  legally :  and  they  cited  Berryman 
V.  Wise  (fl),  and  a  recent  case  determined  in  this 
Court*,  wherein  it  was  decided,  on  the  authority  of 
Berryman  v.  Wise^  that  the  Plaintiff,  in  an  action 
for  a  libel,  is  not  called  upon  to  prove  that  he  is 
legally  invested  with  the  particular  character  in 
respect  of  which  he  has  been  libelled  by  a  charge 
of  misconduct  in  exercising  the  functions  of  that 
character.     On  the  same  point  they  cited  also  the 

(a)  4  Term.  Rep.  3C6. 

•  Bagnall  v.  Underwood,  Court  of  Exchequer,  E.  T.  3  Geo.  IV. 

case 
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case  of  Smith  v.  Tat/lor  (a),  and  Lewis  v.  Clement  {b\  1822. 
livhere  the  present  ChirfJmUce  of  the  King^s  Bench 
so  ruled  at  ^i>i  PWt^  on  that  preliminary  objec- 
tion being  taken  at  the  trial :  and  they  adverted 
to  the  case  of  Prior  v.  Moore  (c),  that  it  had 
been  determined  that  an  attorney  might  sue  by  at- 
tachment of  privilege,  although  his  certificate  had 
expired;  so  that  a  man  may  still  be  an  attorney 
although  he  may  not  legally  carry  on  suits  for 
others.  The  provisions  of  the  37  Geo.  III.  c.  90» 
they  insisted  were  all  mere  matter  of  regulation,  as 
connected  with  the  stamp  duty  imposed  on  the 
certificate,  imposing  penalties  and  disabilities  on 
attorneys  who  should  practise  without,  and  the  terms 
of  those  wery  provisions  recognized  the  character 
of  attorney  as  still  subsisting  although  they  should 
not  have  been  complied  with. 

On  the  second  point,  they  insisted  that  the  pro* 
duction  of  the  writ,  and  three  declarations  thereon, 
with  three  rules  to  plead,  and  three  allocaturs  of 
the  taxed  costs,  was  sufficient  evidence  of  three 
actions  having  been  brought,  and  of  the  costs  on 
them  having  been  taxed ;  but  they  submitted  that, 
notwithstanding  the  allegation  in  the  declaration 
was,  that  certain  actions  had  been  brought,  it  would 
have  been  quite  sufficient  to  have  shewn  that  one 
action  had  been  brought,  for  that  would  satisfy  the 
utmost  exigency  of  the  averment.  That  part  of  the 
averment  stating  that  they  were  brought  on  a  bail 

(a)  1  Bos.  and  Pull.  N.  R.        (&)  3  Barn,  and  Aid.  702. 
196.  (c)  2  Maule  and  St\w.  605. 

bond. 
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1823.  bond,  it  was  urged  was  merely  incidental,  and 
therefore  the  execution  of  the  bond  need  not  in 
any  respect  be  proved.  But  they  further  insisted 
that  the  allegations  in  the  libel  rendered  it  wholly 
unnecessary  to  prove  any  thing  which  was  stated 
there,  or  assumed :  and  in  this  case  the  libel  itself 
charged  that  the  Plaintiff  issued  a  writ  against  the 
bail  i  and  that  the  Defendants  in  the  action  on  the 
bail  bond  were  served  with  notices  that  declara- 
tions were  filed  against  them. 

[It  was  objected  that,  as  that  part  of  the  pam* 
phlet  was  not  referred  to  in  the  pleadings,  or  read 
in  evidence,  it  could  not  now  be  adverted  tO}  but 

'  The  Court  determined  that  as  the  whole  pam- 
phlet was  put  in  it  might  have  been  all  read  at  the 
trial,  and  therefore  any  part  of  it  might  be  referred 
to  now.] 

As  to  the  objection  made  to  the  verdict,  founded 
on  the  rejection  of  the  Defendant's  evidence  ten- 
dered of  the  Plaintiff's  general  bad  character,  the 
point  on  which  the  new  trial  was  moved  for,  and 
which  the  Plaintiff's  Counsel  treated  as  the  De- 
fendant's main  ground,  in  support  of  the  altema* 
tive  of  the  present  motion,  they  insisted  that  such 
evidence  was  wholly  inadmissible,  and  that  what- 
ever dicta  might  be  found  in  the  books,  in  sup- 
port of  such  a  doctrine,  all  the  sound  principles  of 
Law  were  opposed  to  it,  and  that  the  greatest  mis- 
chief  and  inconvenience  would  result  from  holding 
that  Defendants  might,  by  putting  sucb  pleas,  by 

way 
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way  of  justification   on  the  record,  impose   on    ^  3?^ 
Plaintiffi  the  burthen  of  such  indefinite  proof. 

fWooD,  Baron. — I  have  very  much  considered 
these  pleas,  and  I  must  say,  that  I  never  saw  any 
such  before,  and  hope  never  to  see  any  like  them 
again.  I  cannot  refrain  from  thus  reprehending 
them  by  particularly  expressing,  in  this  distinct 
manner,  my  marked  disapprobation.  They  are  all 
demurrable,  and  it  was  an  abuse  of  the  Court  to  put 
them  on  the  record*.  In  requiring  the  signature 
of  Counsel  to  special  pleas,  the  Courts  expect  that 
they  will  not  put  their  hands  to  such  pleas  as  these. 
It  was  formerly  the  practice  to  apply  to  the  Court 
for  leave  to  file  such  pleas  by  way  of  justification, 
as  are  now  only  made  to  require  the  sanction  of  the 
name  of  Counsel  from  the  confidence  which  the 
Courts  repose  in  their  discretion.  The  object  of 
the  care  and  caution  required  to  be  used  in  such 
pleadings  as  are  allowed  to  be  signed  by  Coun- 
sel, is  that  they  should  be  so  framed  as  that 
Judges  may  know  what  it  is  they  have  to  try,  and 
ihB,t^fiicts  only  should  be  put  in  issue.  Thus,  if  you 
charge  bad  character,  you  must  state  on  what  par- 
ticular acts  you  found  the  assertion.  How,  other- 
wise, can  there  be  any  thing  to  try.  I  hope  that 
all  the  Courts  will  revive  the  ancient  practice,  by 
making  a  rule  that  no  plea  by  way  of  justification, 
shall  be  put  on  the  record,  without  the  leave  of  the 
Court  being  first  obtained.    I  speak  advisedly  in 

*  It  was  sUted  at  the  Bar,  that  the  Plaintiff  did  not  demur  to 
the  pleaa,  because  he  was  desirous  that  his  general  good  character 
ibouU  be  put  in  issue. 

saying 
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saying  this»  and  I  have  no  hesitation  in  thus  ex- 
pressing myself  on  this  subject.] 

It  was  urged  that  there  was  nothing  iu  the  usual 
allegation  in  the  declaration  of  the  Plaintiff's  good 
name  and  fame  to  warrant  such  pleas,  by  which 
new  libels  were  put  upon  the  very  record.  In  the 
cases  which  had  been  cited  as  authorities,  to  shew 
that  general  evidence  might  be  given  of  a  Plaint- 
iff's bad  character,  to  contradict  the  allegation  of 
good  fame,  in  mitigation  of  damages,  there  was 
some  specific  charge  stated  in  the  libel,  which 
proof  of  the  general  bad  character  of  the  Plaintiff 
in  that  particular  respect  might  therefore  in  some 
measure  extenuate. 

As  a  general  principle,  however,  Lt  was  estab- 
lished that  no  such  evidence  could  be  received, 
because  it  would  be  generally  inconvenient  and 
most  difficult  to  repel  it  by  counter  testimony. 
For  that  reason  it  has  been  held  that  such  a  general 
mode  of  justification  is  "  contrary  to  every  rule 
of  pleading,"  and  therefore  that  such  a  plea 
was  '*  bad  on  account  of  its  generality."  That 
is  the  doctrine  of  the  case  of  T  Anson  v.  5te- 
art(a);  and  in  a  case  of  Snowdon  v.  Smith  (b)^ 
reported  by  way  of  note  to  the  case  of  — —  v. 
MooTy  it  is  stated  to  have  been  ruled  by  Mr.  Jus- 
tice ChambrCy  that  on  a  general  plea  mjustificaion^ 
a  witness  could  not  be  asked  whether  there  were 
not  reports  imputing  to  the  Plaintiff  the  charge 


(fl)  I  Term.  Rep.  752.    (ft)  1  Maule  and  Sclw.  S86  (in  noiis). 

which 
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which  the  Defendant  had  said  that  he  had  heard 
respecting  him,  distinguishing  that  case  from  the 
case  of  the  Earl  of  Leicester  v.  Walter^  because,  in 
the  latter,  the  Defendant  had  by  his  plea  put  the 
issue  upon  the  truth  of  the  charge  imputed.  So 
here  the  issues  are  in  general  justification,  and  not 
upon  the  truth  of  any  particular  charge  imputed, 
there  being  in  fact  none  such  in  the  libel.  As  to  the 

case  of V.  Moor  itself,  the  true  ground  of 

the  determination  was,  that  the  PlaintifFhad  chosen 
to  be  nonsuited. 

It  was  stated  that  the  doctrine  of  the  case  of  the 
Earl  of  Leicester  v.  Walter^  and  the  determinations 
on  which  Chief  Justice  Mansfield  with  doubt  and 
reluctance  proceeded  in  so  ruling  the  point,  had 
never  been  approved,  and  a  recent  case  (not  in 
print)  of  fFaithman  v.  Shackell  and  others*,  was  re- 
ferred 

*  Waithman  v.  Weaver^  Shackell,  and  Arrowsmith.  \^^sr^ 

Thw  was  an  action  brought  by  the  Plaintiff  against  the  De-  ^^'fjS^^' 
fradantSy  who  were  the  proprietors  and  printers  of  the  Jolm  Bull       SUtingB 
newspaper^  for  a  libel  attributing  to  the  Plaintifif^  amongst  other     *^*  ^''^ 
things,  the  fact  of  having  bought  from  a  man  of  suspicious  cha- 
racteo  two  shawh  for  a  small  sum  of  money  which  he  had  him- 
lelf  sold  to  another  person  at  a  much  higher  price  on  the  pre- 
ceding day. 

When  the  Plaintiff's  case  was  closed,  and  the  Defendanu' 
Counsel  (Vaughan,  Serjt.  and  Puller)  had  addressed  the  Jury, 
they  pro[>06ed  to  call  witnesses— to  prove  that  the  libel  in  this  re- 
spect was  no  more  than  a  repetition  of  rumours  which  were  pre- 
valent at  the  time  of  the  facts  imputed  to  the  Plaintiff  therein— 
in  order  to  diminish  the  damages,  as  the  Defendants  had  not  jus-  • 
tified,  in  case  the  Jury  should  find  a  verdict  for  the  Plaintiff  on 
the  general  issue,  by  removing  the  impression  of  malicious  inven- 
tion 
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1823.  ferred  to,  where  it  was  said  that  the  present  Chief 
Justice  Abbott  had  expressed  his  disapprobation 
of  these  decisions,  and  objected  to  admit  evidence 
of  the  existence  of  injurious  reports  said  to  be  in 
circulation,  to  the  prejudice  of  the  Plaintiff,  tend- 
ered in  order  to  diminish  the  amount  of  damages. 

[il/r.  Baron  Garrow  mentioned  from  recollec- 
tion  two  cases,  one  of  Williams  v,  Fauider^  and 
another  (who  called  himself  ^n/Aony  Fasquin)  the 
name  of  which  his  Lordship  did  not  state,  neither 
of  which  were  ever  in  print.  In  the  former  his 
Lordship,  then  at  the  bar,  proposed  to  read  out  of 
one  of  the  Plaintiff's  own  works  Tthe  book  which 
was  the  subject  of  the  action)  in  defending  an 
action  brought  for  a  libel  on  him  a^  a  writer  to 
shew  that  he  was  a  defamatory  writer,  or  a  writer 
of  defamatory  works,  which  was  permitted  by  Lord 

tion  in  the  account  complained  of.  To  ihew  that  they  were  en* 
titled  to  give  such  evidence,  for  such  a  purpose,  they  quoted  the 
cases  of  &iobel  r.  Fuller  (a),  Earner  v.  Merle  {b);  the  Earl  qf 
Leicester  v.  Walter  {c),  and  Williams  v.  Callendar  {d). 

The  Chief  Justice  (Abbott)  is  represented  to  have  said  that  he 
was  not  satisfied  that  he  ought  to  receive  the  evidence,  and  thai 
he  had  always  had  doubts  as  to  the  decisions  in  the  cases  adrerted 
to.  His  Lordship  at  the  same  time  proposed  that  the  evidence 
should  be  offered,  that  upon  his  rejection  of  it,  a  Bill  of  excep- 
tion! might  be  tendered  which  he  would  sign  in  order  to  bring 
the  question  before  higher  authority. 

The  evidence,  however,  was  withdrawn. 

(a)  Peake's   Law  of  evidence,       (c)  S  Campb.  N.  P.  C.  S5t. 
906.    App.  xliiL  (5th  Edit.)  (d)  Holt.  N.  P.  C.  SOT. 

(b)  CtUd  m  tiie  Earl  of  Leicester 
«•  Waltm. 

Kewfon. 
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Kenyan.  In  the  other  it  was  proposed  to  ask  a  IW& 
witness  who  was  supposed  to  be  acquainted  with 
the  meaning  of  certain  expressions,  insignificant  in 
themselves,  but  which  were  intended  to  convey 
matter  of  deep  reproach,  but  Lord  EUenbarough 
repressed  the  question  with  much  impatience.^ 

Another  objection  to  this  sort  of  evidence  being 
received  in  this  case,  they  submitted,  was  that  it 
was  not  merely  offered  in  proof  of  the  Plaintiff's 
general  bad  character,  but  to  prove  that  he  was  as 
bad  as  another  person  (^Hammond)  named  in  the 
libeL 

As  to  the  rejection  of  the  evidence  of  the  news- 
paper, it  was  said  that  that  evidence  was  not  re- 
jected as  not  being  admissible  evidence,  but  as  not 
being  proved  as  stated. 

Brougham  J  Bayly  ^  Abraham  and  Whaieky^  in 
support  of  the  rule,  still  insisted  on  the  minor  ob- 
jections already  stated,  particularly  that  of  the 
Plaintiff  not  being  legally  entitled  to  practise  as  an 
attorney }  for  that  he  would  not  be  capable  of  sup- 
porting an  action  for  damages  sustained  on  account 
of  an  injury  suffered  in  doing  what  he  had  not  a  legal 
right  to  do.  As  well  might  a  smuggler  attempt  to 
maintain  an  action  for  injury  done  to  him  as  a 
trader,  by  proving  loss  incurred  in  a  course  of  con- 
traband dealing. 

They  relied,  however,  principally  on  the  main 
objection,  of  the  rejection,  by  the  learned  Judge, 

of 
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1822.  ^  of  the  evidence  tendered  on  the  part  of  the  De- 
fendant to  prove  the  general  bad  conduct  and 
character  of  the  Plaintiff  as  an  attorney :  and  they 
adverted  to  the  case  already  cited,  as  establishing 
that  such  evidence  was  admissible,  adverting  par- 
ticularly to  the  language  of  Lord  EUenborougk 

in  the  case  of v.  Moor  (a);  for  although  that 

decision  proceeds  dn  the  election  of  the  Plaintiff  to 
be  nonsuited,  yet  Lord  EUenborougk  there  states 
in  terms  that  '*  A  person  of  disparaged  fame  is  not 
entitled  to  the  same  measure  of  damages  as  one 
whose  character  is  unblemished :  and  it  is  compe- 
tent to  shew  that  by  evidence/*  Mr.  Justice  Bay  ley 
also  says  (and  it  is  the  whole  which  is  attributed 
to  him  in  delivering  judgment),  ^<  It  was  certainly 
evidence  4n  mitigation  of  damages."  Although, 
therefore,  the  Court  refused  the  rule  on  the  parti* 
cular  ground,  the  proposition  on  which  the  motion 
was  made — that  inadmissible  evidence  had  been  im- 
properly let  in — was  distinctly  denied.  In  this 
case  the  evidence,  if  not  admissible  under  the  spe- 
cial pleas  by  way  of  justification,  ought  to  have 
been  admitted  in  mitigation  of  damages  on  the 
general  issue,  which,  being  alio  intuitu^  is  distinct 
from,  and  independent  of  the  special  pleas  in  justi- 
fication, which  could  not,  therefore,  be  considered 
to  have  the  effect  of  narrowing  in  any  respect  the 
evidence  admissible  on  the  part  of  the  Defendant, 
in  diminution  of  the  injury  alleged  to  be  suffered 
by  the  Plaintiff,  as  the  gravamen  of  his  action.  The 
case  of  Lord  Leicester   v.    Walter^    supported 

(a)  3  Maule  and  Selw.  2S4. 

as 
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as  it  was  by  the  two  cases  cited  there,  overthrow*  ^  1829. 
ing  the  doubt  of  Chief  Justice  Mtm^field  which 
was  grounded  on  the  same  arguments  as  have  been 
this  day  urged  against  its  admissibility  is  quite  de- 
bisive  on  this  point.  [They  endeavoured  to  distin- 
guish this  case  from  that  of  Waithman  v.  Weaver J\ 
On  the  general  issue  the  Plaintiff  is  uiidet  the  neces- 
sity of  proving  bis  whole  case:  and,  if  any  part  of  it 
be  disproved,  it  would  be  niaterial  in  assessing  the 
amount  of  damages,  if  the  Plaintiff  should  be 
proved  to  have  been  daninified,  which  would  put 
aside  the  pleas  by  way  of  justification;  The  allega- 
tion in  the  declaration  of  good  cliaractiBf ,  till  the  li- 
bel complained  of  was  published,  lets  in  evidence  to 
contradict  it:  and  nothing  can  be  more  easy  of  (iroof 
than  that  which  every  mab  ought  td  be  at  all  times 
^prepared  to  prove — ^a  generally  good  ret)utation, 

[Graham,  Barotn — That  is  an  allegation,  I  ap« 
prehend,  which  could  not  be  traversed;  j 

The  allegation  (it  was  submitted)  was  altogether 
imnecessary,'  and  might  be  safely  omitted^  as  was 
now  the  more  usual  mode  of  declaring,  for  the 
purpose  of  avoiding  ihe  necessity  of  proving  it  and 
the  letting  in  counter  testimony;  biit,  being  intro^^ 
duced,  it  would  require  to  be  proved,  and  would 
render  testimony  to  contradict  it  admissible. 

On  the  whole  they  contended  that  the  Plaintiff 
ought  to  be  nonsuited:  or  if  not,  that  therfe  should 
be  a  new  trial,  on  the  ground  of  the  improper  rejec* 
tioa^of  the  Defendant's  evidence. 

fou  xu  T  Jervis 
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Jervis  having  replied :  The  Court  took  time  to 
consider  their  judgment. 


Adv,  vult. 
TeS'jkSSS''        '^®  Court  now  delivered  judgment  seriaUm. 

KiCHARDs,  Lord  Chief  Baron  [having  stated  the 
case  and  the  pleadings,  and  what  occurred  on  the 
trial,  and  noticed  the  three  principal  objections 
raised  and  insisted  on,  proceeded  thus,^ 

The  first  objection — ^that  the  Plaintiff  had  not 
sufficiently  proved  himself  to  be  an  attorney,  in 
order  to  enable  him  to  maintain  this  action,  or 
rather,  perhaps,  that  he  was  proved  not  to  be  en- 
titled to  practise  as  an  attorney — ^if  well  founded^ 
must  depend  wholly  on  the  construction  of  the 
Act  of  Parliament  which  has  been  referred  to  in 
support  of  it.  There  is  no  doubt  that  the  Plaintiff 
was  once,  and  that  long  before  the  time  of  the 
publication  of  the  alleged  libel,  an  attorney,  and 
qualified  to  practise  within  the  terms  and  provisions 
of  this  statute.  There  is  also  no  doubt  that  he  did 
practise  as  an  attorney  during  the  period  men- 
tioned in  the  declaration,  and  up  to  and  subsequent 
to  the  time  of  the  publication  complained  of.  Still 
the  question  which  has  been  raised  is^  whether,  al- 
though the  Plaintiff  should  be  an  attorney,  and  his 
name  be  continued  on  the  rolls  of  the  Court,  he 
should  not  have  been  shewn  to  have  qualified  him- 
self to  practise  as  an  attorney,  within  the  restric- 
tions imposed  on  practising  attornies  by  this  statute : 

and 


TKIKITT  TERM,   S  GEO.  IV.  263 

and  that  nhist  depend  entirely  on  the  terms  of  the    ^  1^9* 
Act,  and  the  application  of  its  provisions  to  the 
case  before  us. 

[His  Lordship  read  the  several  sections  of  the  Bichardi,  c.b. 
statute,  and  pointed  out  the  object  of  the  legisla- 
ture therein.]  All  these  provisions  (continued  his 
Lordship)  relate  entirely  to  the  obtaining  and  en- 
tering the  certificate  required  to  be  procured,  to 
enable  persons,  who  should  be  admitted  attomies, 
to  practise ;  but  neither  of  them  affects  the  con- 
tinuance of  the  character  of  attorney  with  which 
persons  having  been  once  regularly  admitted  are 
thereby  invested,  or  their  right  to  practise  at  any 
time  when  they  should  do  what  the  statute  has  re- 
quired, to  render  themselves  capable  of  acting  as 
attorneys.  They  are  required  to  take  out  certifi- 
cates :  and  if  they  practise  without,  they  are  rend- 
ered liable  to  penalties.  In  one  case,  indeed 
(under  the  SOth  sect.)  their  admission  is  declared 
null  and  void  if  they  omit  to  take  out  a  certificate 
for  one  whole  year.  Even  in  that  case,  however, 
there  is  only  a  suspension  of  their  capacity  to  act» 
and  it  does  not  wholly  destroy  their  character  of  at- 
torney, it  only  imposes  on  them  the  necessity  of 
being  re-admitted,  rendering  them  incapable  of 
practising  till  that  be  done.  Even  the  very  im- 
position of  a  penalty  for  practising  without  a  certi- 
ficate, and  indeed  every  provision  of  the  Act,  im- 
plies, and  proceeds  on  the  assumption,  that  the  per- 
son required  to  take  out  a  certificate,  should  be  an 
attorney  and  be  clothed  with  that  character. 

T  2  In 
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1898.  In  this  case  I  am  clearly  of  opinion  that  the 

character  of  attorney  with  which  the  Plaintiff  was 
invested  by  his  admission  before  the  grievances 
Bkhardi  CB  ^^^V^^^^^  of  i"  the  declaration,  existed  through- 
out the  period  during  which  he  is  there  alleged  to 
have  been  an  attorney — that  he  was  so  at  the  time 
of  the  publication  of  this  libel,  for  which  the  ac^ 
tion  was  brought — and  that  there  is  nothing  in  this 
statute  which  could  in  any  sense  operate  to  divest 
him  of  that  character,  in  consequence  of  any 
omission  or  neglect  on  his  part,  in  not  complying 
with  any  of  its  provisions  in  respect  of  taking  out 
and  entering  his  certificate.  I  consider  that  the 
Plaintiff  is  proved  to  have  been,  and  that  he  was^ 
as  he  states  in  his  declaration,  an  attorney  qf  the 
Court  ofKing^s  Bench  at  the  time  of  the  grievances 
therein  complained  of,  and  consequently  I  think 
that  there  is  no  ground  for  entering  a  nonsuit  upon 
that  point. 

As  to  the  other  objections  which  have  been  made 
on  the  ground  of  there  not  having  been  sufficient 
proof  of  the  other  collateral  averments  in  the  de- 
claration, I  may  dispose  of  them  at  once,  by  saying 
that  I  can  not  see  anything  in  them  that  requires 
observation ;  for  the  subject  matter  of  them  was 
wholly  imroateria]. 

Upon  the  otfier  objection  to  the  verdict,  which 
is  now  made  the  ground  of  an  application  for  a 
new  trial— that  evidence  of  the  Plaintiff's  general 
bad  character  was  refused  to  be  received  at  the 

trial 
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trial — I  have  still  a  very  decided  opinioD.  I  am  1832. 
fully  aware  of  the  decisions  upon  that  point  to 
which  we  have  been  referred  in  argument.  I  can- 
not, however,  hold  them  to  be  declaratory  of  the 
Law  oi  England  J  in  establishing  any  such  doctrine 
upon  the  subject  of  evidence,  and  I  sincerely 
hope  they  never  will.  I  shall  certainly  not  ex- 
tend them  by  any  authority  of  mine.  I  cannot  as- 
sent to  a  doctrine  which  would  go  to  permit  per- 
sons to  be  guilty  of  slander,  under  pretence  of  mi- 
tigating damages,  on  the  plea  of  the  general  issue ; 
and  to  allow  Defendants  to  impeach  all  the  trans- 
actions of  a  man's  life  who  may  have  occasion  to 
seek  redress  in  Courts  of  Justice,  and  throw  on 
him  the  difficulty  of  shewing  an  uniform  propriety 
of  conduct  during  all  his  existence.  It  would  be 
impossible  for  any  man  to  come  prepared  to  meet 
such  a  charge.  Witnesses  may  be  brought  to  an- 
swer the  immediate  purpose  of  the  day,  and  to 
prove  an  answer  to  particular  allegations ;  but  is  a 
Plaintifi'on  such  an  occasion  as  this  to  come  to  the 
trial  of  his  cause  surrounded  by  a  host  of  friends 
and  acquaintances,  consisting  of  all  persons  who 
may  ever  happen  to  have  known  any  thing  of  him, 
and  to  bring  them  from  Staffordshire  for  such  a 
purpose,  and  in  a  case  where  no  such  issue  was 
taken  ?  Such  a  ndtion  is  quite  absurd  and  incon- 
sistent with  all  the  principles  of  £nglish  Law. 

There  being  several  pleas  by  way  of  justification 
on  the  record,  I  suffered  witnesses  to  be  examined 
in  support  of  specific  allegations  contained  in  some 
of  them :  and  I  now  much  lament  that  I  did  so^ 

I  have 
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1822. 


GraftamyB. 


I  have  been  told  by  better  judges  on  such  points 
that  I  did  wrong ;  for  although  the  pleas  were  not 
demurred  to,  there  is  not  one  that  can  be  sup- 
ported in  law.  When,  however,  on  the  trial  the 
question  was  put  to  Mr.  ChePaynd  who  was  called 
as  a  witness,  respecting  the  general  character  of 
the  Plaintiff,  I  felt  myself  bound  in  duty  to  inter- 
pose  to  prevent  it,  although  the  Counsel  for  the 
Plaintiff  did  not  object  to  it;  because  I  considered 
it  subversive  of  the  integrity  of  the  law  to  allow 
such  a  question  to  be  asked. 


Then  it  is  said  that,  although  such  an  examina- 
tion may  be  inadmissible  in  support  of  the  special 
pleas,  it  ought  to  be  received  in  diminution  of 
damages.  The  same  answer,  however,  may  be 
given  to  that  argument,  that  a  Defendant  can  in 
no  case  be  entitled  to  call  on  a  Plaintiff  to  vindi- 
cate the  history  of  his  whole  life,  because  the  De- 
fendant have  pleaded  a  general  denial  of  the 
charges  alleged  in  an  action  for  slander. 

I  am  therefore  of  opinion  that  this  rule  must 
be  discharged. 

Graham,  Baron. — ^Upon  the  first  question  which 
has  been  made  in  this  case,  I  shall  only  say  that  I 
think  the  Lord  Chief  Baron  has  very  clearly  and 
folly  explained  the  ground  upon  which  that  rests : 
and  I  entirely  concur  in  thinking  that  the  Act  of 
Parliament  which  has  been  adverted  to,  does  not 
in  any  case  deprive  the  person  who  has  been  once 
admitted  an  attorney,  of  his  professional  character 

of 
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of  attorney,  but  merely  suspends  it  for  a  time.       1822.   * 
He  still  continues  an  attorney,  and  may  at  any       jonbi 
time  practise  again  on  certain  terms.     By  re«ad-     stbvbns. 
mission  he  is  not  made  a  new  attorney,  he  is  merely    GroAoi,  b. 
restored  to  his  capacity  to  act.     I  am  therefore  of 
opinion,  that,  even  during  the  suspension  of  his 
right  to  practise  as  an  attorney,  he  was  still  an  at- 
torney, although  he  could  not  legally  act  in  con- 
ducting causes,  but  would  be  subject  to  penalties 
if  he  did ;  and  that  therefore  the  Plaintiff  was  en- 
titled to  maintain  the  present  action,  brought  by 
him  as  an  attorney,  which  I  consider  him  to  have 
been  from  first  to  last. 

I  shall  now  proceed  at  once  to  the  principal  ob- 
jection made  to  the  verdict  which  the  Plaintiff  has 
obtained,  as  raising  a  point  of  very  great  import- 
ance, and  one  which,  it  is  time,  should  be  de- 
termined one  way  or  the  other,  as  it  is  always 
recurring  upon  every  case  of  this  sort.  Upon  this 
point  I  am  happy  to  find  my  own  opinion  confirmed 
by  that  of  the  rest  of  the  Court,  which  is,  that  such 
evidence  is  certainly  not  admissible,  in  any  case, 
under  any  circumstances ;  either  in  mitigation  of 
damages  upon  the  general  issue,  or  in  support  of 
any  allegation  put  upon  the  record  by  way  of  jus- 
tification. With  the  highest  respect  for  the  great 
Judge  whose  authority  introduced  this  doctrine  in 
the  first  instance,  I  have  never  been  able  to  recon- 
cile my  mind  to  it,  and  I  believe  it  has  not  in- 
fluenced the  opinion,  nor  met  the  approbation  of 
any  of  the  Judges  of  the  other  Courts.  I  have 
certainly  myself  let  in  this  sort  of  evidence  at  Nisi 

Prius 
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1839.  Prius  in  deference  to  that  authority  in  the  case  of 
joiii^  a  person  whom  it  was  proposed  to  prove  a  reputed 
BwtOT.  thief,  which  was  proved.  Now,  however,  that  I 
Gnimm  B.  ^^  Called  upou  to  givc  my  opinion  (in  which  I  am 
glad  to  find  myself  supported  by  my  Lord  Chitf 
Baron  aqd  my  Brothers)  upon  this  point,  in  a 
solemn  manner,  I  am  bound  to  state  that  I  think 
that  this  sort  of  evidence  is  most  clearly  not  ad? 
missible  in  any  case.  In  the  case  of  the  Earl  of 
Leicester  v.  Walter^  I,  for  pne,  must  obsefve,  at  the 
same  time,  there  is  certainly  some  distinction  from 
the  present,  considered  with  reference  to  the.  na- 
ture of  the  evidence  offered  there,  and  the  chaise 
and  the  averments  stated  in  the  pleadings,  and  the 
same  subject-rmatters  of  consideration  now  before  ufl| 
in  this  case.  In  Lord  Lekester^s  case  the  libel  im- 
puted a  positive  offence,  and  the  declaration  stated 
that,  by  reason  of  the  publication  of  the  libel,  the 
Plaintiff's  neighbours  had  refused  to  associate  with 
him  as  they  were  used  tq  do.  J^ow  it  happened  i|i 
pbint  of  fact,  that  <;here  was  too  little  foundation  iii 
truth  for  that  averment:  and  it  might,  when  it 
caught  the  eye  of  the  learned  Judge,  have  influenced 
him  in  determining  to  let  in  the  evidence  to  nega- 
tive the  allegation  in  mitigating  the  damages.  The 
kind  of  evidence  offered  in  this  case  (which  is  veiy 
^listinct  in  its  circumstances)  is  of  a  very  difierent 
pnd  more  general  nature,  and  if  rendered  admis- 
sible  by  a  positive  rulp  of  evidence,  would  be  most 
injurious  in  its  consequences,  as  it  would  enable 
the  slanderer  to  destroy  the  best  reputation  in  the 
^orld^  I  think  it  impossible  to  make  any  sound  dis- 
(inctipo  {between  direct  calumny  and  spreading  evil 

re|)orts^ 
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reports,  and  it  must  not  be  overlooked  that  this  sort 
of  evidence  is  always  offered  at  a  time,  and  under  cir- 
cumstances when  the  party  is  utterly  unprepared  to 
disprove  it,  At  the  same  time  I  do  not  think  we 
can  borrow  much  authority  from  the  case  of  Wcath- 
man  v.  Shackell^where  two  distinct  facts  were  singled 
out  for  proof,  and  they  ought  to  have  been  put  on 
the  record.  I  do  not  consider,  therefore,  that  the 
rejection  of  the  evidence  in  that  case  by  Chief 
Justice  Abbott  is  quite  applicable  to  the  present 
question,  or  that  it  has  much  impugned  the  au- 
thority of  the  former  Niii  Prius  decisiops, 
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On  the  present  occasion  there  is  a  full  concur- 
rence of  opinion  amongst  the  whole  Court,  that  such 
general  evidence  of  bad  character,  whether  offered 
on  the  general  issue,  or  in  proof  of  matter  pleaded 
by  way  of  justification,  is  not  adnussible ;  and  that 
principally  on  the  grounds  that  a  party  cannot  be 
expected  to  be  prepared  to  rebut  it :  and  that  if  it 
were  received,  any  man  might  fall  a  victim  to  a 
combination  mfide  to  ruin  his  reputation  and  good 
name,  even  by  paeans  of  the  very  action  which  he 
should  bring  to  free  himself  from  the  effects  of 
malicious  slander.  So  far,  therefore,  from  leaving  tQ 
slandered  persons  the  only  means  of  reparation  in 
their  power — ^th^  fair  trial  of  an  action  by  a  Juiy  of 
their  country — such  aproceeding  would  be  rendered 
not  only  wholly  ineffectual,  but  far  more  mischiev- 
ous in  its  effects  than  the  original  calumny  itself. 

Wood,  JBoron.-^!  am  clearly  of  opinion,  that 
there  is  no  ground  what^ever  for  the  present  motion 

for 


270  CASES   IN   THE   EXCHEQUEH, 

j^^    foj*  a  nonsuit,  on  the  two  points  reserved :  or  for  a 
new  trial  in  this  case. 


}Vo9d,  a.  ^^^  objections  have  been  taken,  and  urged  as 
reasons  why  the  Court  should  direct  a  nonsuit  to 
be  entered ;  the  Chief  Baron  having  reserved  those 
objections  for  the  consideration  of  the  Court.  The 
first  is,  that  the  Plaintiff  was  not  proved  to  be  an 
attorney  at  the  time  of  the  grievances  charged. 
There  can  be  no  doubt,  however,  that  he  was  an 
attorney  at  that  time,  for  it  was  proved  by  the 
book  of  admissions  produced  by  the  proper  officer. 
But  then  it  was  said,  that  he  had  not  taken  out  and 
entered  his  certificate  in  due  time,  according  to 
the  provisions  of  the  S7th  of  Geo.  III.  ch.  90.,  and 
therefore  could  not  maintain  this  action.  If  he 
had  not  complied  with  the  regulations  of  that  sta- 
tute, that  would  not  have  the  effect  of  taking  away 
from  him  altogether  his  character  of  an  attorney. 
The  consequence  of  that  omission  would  be,  that 
he  might  be  subject  to  a  penalty,  and  that  he  could 
not  bring  an  action  for  fees  and  disbursements ;  be- 
cause, under  those  circumstances  he  would  be  dis- 
abled from  so  doing,  by  the  provisions  of  that  sta- 
tute ;  but,  still  he  is  not  to  be  subjected,  in  addition 
to  such  penalty  and  disability,  to  be  aspersed  and 
ruined  in  his  character  of  an  attorney. 

As  to  the  objection,  of  there  having  been  no 
proof  that  three  actions  had  been  brought — how 
does  that  stand  in  point  of  fact  ?  A  writ  was  given 
in  evidence,  in  which  there  were  three  Defendants. 
That  might  be  a  proof  of  several  actions  having 

been 
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been  commenced,  or  of  one.  Stat  indifferenter  upon  ^  ^^• 
the  face  of  the  writ :  but  the  objection  is  a  very  cu- 
rious one  in  this  case ;  for  if  we  look  at  the  Defend- 
ant's own  libel,  we  shall  find  that  the  very  founda- 
tion of  the  charge  made  against  the  Plaintiff^  is  that 
he  brought  three  actions  instead  of  one ;  and  the 
Defendant  objects,  that  the  Plaintiff  does  not  prove 
the  statement  in  the  Defendant's  own  libel,  as  if  it 
would  be  less  a  libel,  because  both  the  foundation 
and  superstructure  were  false.  But  the  fact  was 
proved ;  for  the  Master's  allocatur,  and  the  three 
rules  to  plead,  were  sufficient  evidence  of  there 
being  three  actions.  There  is  also  another  answer 
to  it.  If  the  Plaintiff  had  failed  to  establish  that 
£tct,  it  is  an  allegation  which  it  was  unnecessary  to  • 
prove  with  respect  to  one  count  in  this  declaration, 
and  that  would  have  been  sufficient  to  support  the 
action.  I  am  of  opinion  however,  that  it  was  fully 
proved. 

Then  it  was  contended  that  there  ought  to  be  a 
new  trial  in  this  case ;  because,  as  it  is  said,  the  evi- 
dence which  the  Defendant  offered  to  give,  of  the 
general  bad  character  of  the  Plaintiff,  was  rejected. 
It  was  said  by  Mr.  Brougham^  abandoning  the 
special  pleas  by  way  of  justification,  that  such  evi- 
dence might  be  given  under  the  general  issue  in 
mitigation  of  damages  \  and  Mr.  Bayly  says,  that 
every  man  is  presumed  to  come  prepared  to  give 
evidence  of  general  good  character;  and  therefore 
no  difficulty  would  be  imposed  on  a  Plaintiff  in  re- 
quiring him  to  do  so,  in  such  a  case.  Mr.  Abraham 
was  still  bolder,  and  asserted  that  such  evidence 

might 
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1833.  might  be  given,  not  only  on  the  general  issue,  but 
also  under  the  special  pleas,  because  the  Plaintiff 
had  stated  in  his  declaration  the  usual  averment, 
itmmt  b.  ^^^  ^^  ^^  ^  person  of  good  name,  fame,  and  cre- 
dit, and  that  he  was  therefore  bound  to  prove  it^ 
This  is  new  doctrine  to  me.  I  have  ever  under-, 
stood,  that  general  good  character  is  always  pre- 
sumed in  law;  unless,  by  evidence  of  particular  acts, 
fairly  and  specifically  put  in  issue,  that  presumption 
is  negatived.  Some  cases  have  been  mentioned, 
wherein  it  should  seem  that  such  evidence  has  been 
received  at  Ni$i  prius.  J  will  not  attempt  to  dis- 
tinguish the  present  case  from  those.  I  strongly 
protest,  however,  against  any  such  mischievous  doc- 
trine altogether:  and  deny  that  it  has  any  legal 
foundation.  It  cannot  be  supported  on  any  princi-« 
pie  of  Law.  I  say,  distinctly,  that  it  is  not  warrant- 
ed by  the  Law  of  the  land :  and  whatever  cases  may 
be  cited  to  support  such  doctrine,  I  cannot  assent 
to  them.  When  I  am  told  by  the  House  of  Lords 
(who,  I  presume,  would  take  and  act  upon  the 
opinions  of  the  Judges,)  that  such  is  the  Law,  I  will 
then  (as  I  must)  submit  to  consider  it  to  be  the 
Law ;  but  certainly  not  till  then. 

If,  as  contended  for,  you  could  call  witnesses, 
ypon  the  plea  of  not  guilty,  to  contradict  the  ge^ 
neral  introductory  words,  upon  pretence  of  mitiga- 
ting damages — what  would  be  the  consequence? 
We  should  have  counsel  getting  up,  and  saying— 
<^  the  Plaintiff  has  alleged  (as  in  the  present  declara- 
tion) ^  that  he  is  a  good,  honest,  just,  and  &ithful  sub-^ 
ject  of  the  realm'.  I  propose  to  call  twenty  witnesses^ 

to. 
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to  prove  that  he  is  an  immoral  dissolute  man-~twen-  1893. 
ty  more,  to  prove  that  he  has  committed  acts  of 
dishonesty — ^twenty  more,  to  prove  that  he  is  not 
just  in  his  dealings — ^and  twenty  more,  to  prove  that 
he  is  not  a  fitithfiil  subgect,  by  proving  that  he  has 
been  guilty  of  sedition,  treasonable  practices,  and 
even  high  treason'%  Did  any  one  ever  hear  such 
stuff  as  this  ?  It  might  do  in  a  &rce  upon  the  stage, 
meant  to  ejccite  laughter,  but  it  surely  cannot  be 
tolerated  in  a  Court  of  Justice. 

On  the  point  of  pleading,  the  case  of  J' Anson 
V,  Stuart  in  iheKing^s  Bench,  (1  Term.  Rep.  748,) 
furnishes  sound  doctrine,  and  the  true  distinction 
is  there  taken.  In  that  case  (which  was  an  action 
for  a  libel,  brought  in  the  Cotirf  qf  Common  Pleas\ 
the  libel  consisted  of  general  charges,  which  were 
set  out  in  the  declaration.  The  Defendant  pleaded 
a  justification,  in  terms  as  general  as  the  charge : 
and  the  Plaintiff  demurred  specially,  because  no 
particular  facts  were  shewn «  The  Ckmrt  of  Common 
Pleas  overruled  the  demurrer.  The  Plaintiff 
brought  a  writ  of  error  in  the  King's  Bench,  and 
that  Court  reversed  the  judgment  of  the  Common 
Pleas.  [His  Lordship  stated  the  particulars  of  the 
case  cited,  with  great  minuteness,  reading  empha- 
tically the  following  passages  of  the  judgment,  as 
delivered  by  Mr.  Justice  AshhurstJ^  ^*  This  plea  is 
bad,  on  account  of  its  generality.  The  substance 
of  the  libel  is,  tiiat  the  Plaintiff  was  a  common 
swindler,  and,  that  he,  in  concert  with  others,  de^ 
6auded  divers  persons.  One  part  of  the  Defend* 
ant's  argument  has  been,  that  this  plea  is  only  as 

general 
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2^^  ^  general  as  the  charge  in  the  declaration.  But  it  19 
to  be  observed  that  it  is  the  charge  of  the  Defend- 
ant, and  the  Plaintiff  was  bound  to  state  it  as  it  was 

Wood  B,  in^de.  And  it  does  not  follow,  that  the  Defendant 
ought  to  justify  in  so  general  a  way.  The  De* 
fendant  is  primd  facie  to  be  considered  as  a  wrong 
doer.  When  he  took  upon  himself  generally  to 
justify  the  charge  of  swindling,  he  must  be  pre- 
pared with  the  facts  which  constitute  the  charge, 
in  order  to  enable  him  to  maintain  his  plea.  Then 
he  ought  to  state  those  facts  specifically,  to  give 
the  Plaintiff  an  opportunity  of  denying  them ;  for 
the  Plaintiff  cannot  come  to  the  trial  pKipared  to 
justify  his  whole  life.  If  the  Plaintiff  had  been  a 
common  swindler,  the  Defendant  ought  to  have  in- 
dicted him,  but  he  has  no  right  to  libel  him  in  this 
way'\  [His  Lordship  also  stated  much  of  the  judg- 
ment pronounced  by  Mr.  Justice  BuUer  to  the  same 
efiect ;  observing  that  the  following  sentences  re- 
quired particular  attention,  as  bearing  immediately 
and  strongly  upon  the  case  before  the  Court.3 
^^  The  first  question  here  is,  whether  the  Defendant 
is  at  liberty  to  charge  the  Plaintiff  with  swindling, 
without  shewing  any  instances  of  it.  That  is  con- 
trary to  every  rule  of  pleading,  for  wherever  one 
person  charges  another  with  fraud,  be  must  know 
the  particular  instances  on  which  his  charge  is 
founded,  and  therefore  ought  to  disclose  them.'' 
Those  are  observations  which  might  be  made  on 
these  pleas,  as  might  the  following  also.  ^^  Now,  in 
the  present  case,  if  this  plea  were  to  be  suffered,  it 
would  be  to  allow  any  person  to  libel  another  more 
on  the  records  of  the  Court  than  he  could  do  in  a 

public 
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public  newspaper.  If  the  Plaintiff  has  been  guilty  of 
any  act  of  swindling,  the  Defendant  must  be  taken  to 
know  them.  He  could  not  prove  the  justification,  as 
be  has  pleaded  it  by  general  evidence ;  but  he  has  no 
justification  unless  he  can  prove  the  special  in- 
stances ; .  and  knowing  them  he  ought  to  put  them 
on  the  record,  that  the  Plaintiff  might  be  prepared  to 
answer  them".  In  another  part  he  speaks  thus :  <<  It 
is  not  true,  as  was  contended,  that  the  general  cha- 
racter of  the  Plaintiff  is  put  in  issue;  for  the  evidence 
to  support  the  Defendant's  plea  must  be  special''. 

We  have  therefore  in  that  case  (continued  his 
Lordship)  which  was  well  considered,  and  solemnly 
determined  upon  a  writ  of  error,  an  authority  that 
such  general  pleas  are  not  sufficient  (a). 

Then  it  was  said,  that  if  the  Defendant  had  no 
right  to  plead  a  justification  in  such  general  and 
indefinite  terms  in  bar  of  the  action,  he  might  still 
give  evidence  to  the  same  effect,  under  the  general 
issue  in  mitigation  of  damages; — in  other  words — 
although  you  cannot  plead  it  to  avoid  damages  be« 
ing  given  against  you,  you  may  give  it  in  evidence 
in  order  to  diminish  them.  Now  I  take  upon  my- 
self to  deny  all  that.  There  exists  no  such  dis- 
tinction in  law :  and  I  hold  that  you  can  no  more 
be  permitted  to  give  particular  or  general  evidence 
of  that  nature  in  mitigation  of  damages,  than  to 
plead  it  in  bar  of  the  action ;  and  for  the  same  ob- 
vious reason,  viz.  that  the  plaintiff  cannot  come 
prepared  to  meet  it.     It  would  be  to  allow  persons 

(a)  Et  Tide  MwrU  ▼.  Langdale,  S  Bos.  and  Pull.  284. 
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1822.  ^  to  slander  others  more  effectually  and  diffusely  in 
Courts  of  Justice,  under  pretence  of  mitigating 
damages,  for  slander  cast  on  them  in  other  places 
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I  will  now  make  some  further  observations  on 
the  pleadings  in  this  case : — ^and  first  of  the  declara^ 
tion.  Gentlemen  who  draw  declarations,  ought  in 
all  cases  to  attend  particularly  to  the  evidence  by 
which  they  are  to  support  them,  and  to  frame  the 
several  counts  according  to  the  nature  of  the  par- 
ticular case.  They  would  not  theli  introduce  any 
unnecessary  averments  which  serve  no  other  pur- 
pose than  to  entangle  the  cause  and  perplex  the 
Judge  whose  duty  it  may  hi  to  try  it.  This  de- 
claration might  have  been  drawn  in  such  a  way,  as 
to  have  required  no  other  evidence  to  support  the 
case  at  the  trial,  than  the  mere  production  and 
proof  of  the  publication  of  the  libel  itself. 

I  have  seen  indictments  and  declarations  drawn 
by  the  ablest  pleaders^  and  particularly,  amongst 
others^  by  Mn  fFaUace^  heretofore  Attomey-GenC'^ 
ral^  who  was  as  converflant  in  the  principles  of  the 
common  law,  and  as  skilled  in  the  science  of  plead- 
ing as  any  man:  and  he  sanctioned  the  mode  of 
pleading  I  dhall  mention;  If  this  declaration  had 
stated — ^that  the  Defendant  pbblished  a  libel  of  and 
concerning  the  Plaintiff,  &c.  imputing  to  the  Plain- 
tiff certain  practices^  by  him,  in  the  libel  supposed 
to  have  been  committed  by  the  Plaintiff  acting  in 
his  ebaracter  of  an  attorney;  and  of  and  concern- 
ing certain  actions  therein  supposed  to  have  been 
brought  by  him — ^it  would  have  rendered  no  other 

evidence 
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evidence  necessary,  than  proof  of  the  pubKcation  ^  1^2^ 
of  the  libel,  which,  on  being  produced  to  the  jury, 
would  have  made  out  the  Plaintifi''s  case.  At  first 
glance  it  might  be  thought  that  the  word  **  sup-  ^^^  b. 
posed''  was  too  indefinite ;  but,  when  we  consider 
that  it  is  not  incumbent  on  the  Plaintiff  to  prove 
what  the  Defendant  makes  the  foundation  of  his 
libel ;  but  on  the  Defendant,  who  is  to  justify  it  (if 
he  can);  it  is  sufficient  to  state  what  the  Defendant 
has ''alleged  or  supposed;  for  it  is  not  the  less  a 
libei  if  the  supposition  be  false  or  not  proved.  Of 
late.  Courts  in  order  to  get  over  these  positive  in- 
troductory averments,  have  held,  and  very  properly, 
that  the  libel  itself  is  proof  of  them,  if  it  goes  to 
the  length  of  stating  what  is  positively  averred,  or 
so  &r  as  it  does  go. 

I  am  also  of  opinion,  that  every  one  of  the  spe<« 
cial  pleas,  by  way  of  justification,  which  the  De- 
fendant has  pleaded,  is  bad :  and  I  say  that  it  was 
the  duty  of  the  Plaintiff's  counsel  to  have  demurred 
to  them.  If  they  had  been  demurred  to,  I  can 
have  no  doubt  but  the  Court  would  have  held  them 
all  to  be  bad;  in  which  case,  the  record  would 
have  gone  down  to  trial  on  the  general  issue :  and, 
if  the  declaration  had  been  framed  as  I  have  sug^ 
gested,  the  Plaintiff  would  have  had  nothing  to 
prave  but  the  publication  of  the  libel— -the  Chief 
Baron  having  properly  rejected  the  general  evi-* 
dence  tendered  by  the  Defendant's  counsel. 

I  know  that  some  persons  think,  that  by  demur- 
ring, the  Plaintiff  would  consequently  admit  the 
VOL.  XI.  u  truth 
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1822.  truth  of  all  the  slanders  contained  in  thet^e  bad 
pleas.  That  is  quite  an  erroneous  idea.  The 
party  demurring  confesses  nothing,  but  that  which 
is  well  pleaded.  To  illustrate  that— If  the  demur- 
rer is  to  a  declaration  which  is  good  in  point  of 
law,  and  the  demurrer  is  overruled,  the  allegations 
in  the  declaration  are  admitted,  and  you  have  no 
occasion  for  further  proof,  but  you  go  on  without 
more  to  a  writ  of  inquiry.  If  the  demurrer  is  to  a 
plea  wellpleadedj  and  the  demurrer  is  disallowed, 
the  plea  stands  as  a  bar,  without  further  proof  of 
the  &cts.  It  is  quite  absurd  to  suppose,  that  by 
demurring  to  a  bad  plea  by  way  of  justification,  in 
an  action  of  libel  or  slander,  you  confess  the  mat* 
ters  of  the  slander  to  be  true.  That  is  not  the  legal 
effect  or  operation  of  a  demurrer.  The  demurrer 
is  no  more  than  sajring  that  the  plea  is  impertinent, 
and  the  law  does  not  require  you  to  give  any  an- 
swer to  it. 

With  respect  to  othor  mischievous  consequences 
also  well  worthy  of  consideration  arising  from  this 
sort  of  pleading — I  will  observe,  that  the  effect  of 
it  in  the  present  instance  has  been,  that  by  unne- 
cessary averments  in  the  declaration,  and  sufiering 
these  invalid  pleas  to  remain  on  the  record  with- 
out demurring  to  them,  this  very  cause,  which 
would  not  under  judicious  pleadings  have  occupied 
two  hours,  lasted  I  am  told  the  whole  day. 

I  am  for  these  reasons  clearly  of  opinion,  that 
this  rule  must  be  discharged  in  all  its  parts,  upon 
every  point 
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Garrow,  Baron. — ^It  but  very  feebly  expr6sses 
my  sentiments  on  the  result  of  the  discussion  of 
this  case,  to  say  that  I  very  cordially  concur  in  all 
that  has  been  this  day  so  ably  said  by  my  Lord 
Chief  Baron  and  my  Brothers,  in  delivering  the  very 
sound  and  learned  judgment  which  we  have  just 
had  the  benefit  of  hearing  pronounced,  by  each  of 
the  members  of  the  Court  whom  it  is  my  misfortune 
to  have  to  follow,  in  the  few  words  which  I  think 
it  necessary  to  add  on  so  very  important  an  occa- 
sion. Hie  very  luminous  and  elaborate  judgment 
of  my  brother  Wood  in  particular,  I  will  take  the 
liberty  of  saying  has  most  usefully  and  forcibly  il- 
lustrated the  principles  of  a  science  in  which  he 
has  long  been  eminently  conversant :  and  has  fur- 
nished a  valuable  admonition  in  respect  of  its  prac- 
tical doctrine  to  the  rising  generation  of  lawyers, 
founded  on  the  best  models,  the  simple  structure  of 
the  pleadings  of  earlier  times,  as  drawn  with  good 
sense  and  sound  discretion  by  plain  matter-of-fact 
men,  unencumbered  with  niseless  and  perplexing 
allegations*  Such  doctrine  tnust  have  the  effect,  if 
duly  attended  to  and  appreciated,  of  redeeming  our 
records  from  the  obloquy  which  has  been  for  some 
time,  perhaps  too  justly,  cast  upon  them.  In  no 
period  of  the  judicial  life  of  my  learned  Brother, 
has  he  ev^  given  a  judgment  which  will  be  read 
with  more  satisfaction  and  instruction* 


1829. 


Gartom^  B, 


Upon  the  first  objection  of  moment  which  occurs, 
that  the  Plaintiff  was  not  entitled  to  be  considered 
an  Attorney,  I  can  only  say,  as  has  been  already  ob- 
served,  that  notwithstanding  his  non-compliance 
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1822.  with  the  provision  of  the  act  of  parliament  on 
which  the  objection  is  founded,  be  was  nevertbele3s 
still  an  Attorney :  and  that  there  is  nothing  in  the 
statute  which  prevents  him  from  suing  a  slanderer 
for  damage  sustained  by  him  in  his  business  of  ap 
Attorney.  I  should,  for  one,  require  an  express 
provision  to  that  effect,  to  exclude  him  from  thus 
seeking  redress  in  such  a  case.  The  argument 
used  in  support  of  the  objection  really  amounts  to 
this,  that  the  legislature  allows  uncertificated  At- 
torneys to  be  libelled  with  impunity.  There  may 
be,  and  are  many  very  respectable  Attorneys  who 
do  not  every  year  take  out  and  enroll  their  certifi- 
cates ;  and  even  where  Attorneys  practice  illegally 
without  certificates  enrolled,  the  proceedings  are 
not  void  because  they  are  still  Attorneys,  and  as 
such  are  subject  to  penalties. 

The  objection  founded  on  there  having  been  no 
proof  of  three  actions  having  been  brought,  has 
been  well  disposed  of  by  my  Brother  Wood.  There 
is  therefore  clearly  no  ground  for  a  nonsuit,  and 
thus  we  get  rid  of  the  first  branch  of  the  applica- 
tion. 

We  then  come  to  what  we  must  consider,  after 
the  authorities  which  we  have  been  referred  to  in 
support  of  it,  a  question  of  much  importance,  raised 
by  the  objection  on  which  the  motion  for  a  new 
trial  has  been  founded. 

For  my  own  part,  I  never  had  but  one  opinion 
on  that  subject..    That  siich  evidence  should  be  ad« 
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mitted  on  the  plea  of  the  general  issue  in  pretence  ^^^^^ 
of  mitigating  damages,  seems  to  me  to  be  really 
'quite  absurd*  The  very  able  reasoning  of  the 
Judges  who  delivered  their  opinions  in  the  case  of 
J* Anson  v.  Stuart,  is  quite  conclusive  on  the  point 
of  the  total  inadmissibility  of  evidence  of  bad  cha- 
racter, even  in  respect  of  a  particular  charge.  In 
this  case  the  evidence  proposed,  was  general  evi- 
dence of  the  Plaintiff  ^s  bad  character,  in  the  practice 
of  his  profession  and  business  of  an  Attorney. 
Now  if  there  could  possibly  be  any  class  of  men  to 
whom  good  fame  and  fair  character— which  is  be- 
yond price  to  all  men — ^be  of  more  value  than  to 
others,  it  is  so  in  an  especial  manner  to  men  en- 
gaged in  the  practice  of  the  profession  of  the  law. 
They  are  undoubtedly  sometimes  called  on  to  ad- 
minister to  the  bad  passions  of  mankind,  and  ob- 
loquy when  cast  on  them  finds  a  readier  ear,  be- 
cause there  are  many  amongst  the  public  who  are 
predisposed  to  entertain  very  much  disaffection  to- 
wards all  who  exercise  the  business  of  an  Attorney, 
and  there  certainly  are,  it  must  be  admitted  some 
amongst  them,  whose  conduct  does  not  tend  much 
to  discourage  that  feeling  to  their  prejudice.  The 
more  therefore  do  such  practitioners  as  deserve  it, 
by  conducting  themselves  with  honor  and  integrity, 
require  to  be  protected  in  their  good  name  and 
fame.  It  would  be  no  difficult  matter  I  fear,  for 
an  angry  man  who  libels  an  Attorney,  to  find  many 
persons  who  would  be  ready  to  come  forward  in 
support  of  his  defence  of  general  bad  character  to 
an  action  brought  against  him,  and  to  swear  that 
the  Plaintiff  was  a  man  of  general  bad  character  in 

his 
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his  profession,  some  of  whom  perhaps  might  consci- 
entiously think  so,  from  having  heard  rumours  to 
his  prejudice,  from  clients  who  might  have  been 
unjustly  disappointed  in  the  result  of  their  litiga- 
tion. Can  it  be  right  then,  that  such  evidence 
should  be  held  to  be  admissible  against  a  man  who  ia 
obliged  eitherto  sue,6rsufteran  unfounded  calumny? 
I  join  most  readily  in  the  hope  that  that  never  will 
be  considered  to  be  the  Law  of  England.  If  ever 
it  should,  the  libeller  will  become  a  much  more 
general  character  than  we  find  him  now;  for  he  will 
.derive  protection,  and  impunity  from  the  apprehen- 
sion and  dread,  with  which  the  object  of  his  malice 
would  naturally  be  possessed,  of  resorting  for  re- 
dress to  Courts  of  Justice,  to  vindicate  his  name, 
where  it  would  be  permitted  to  the  Defendant  to 
bring  forward  testimony  of  general  bad  character, 
which  from  its  nature  it  would  be  impossible  to  dis- 
prove ;  whereby  they  in  effect  become  the  means 
of  putting  the  libels  of  which  they  complain  on  the 
records  of  the  Courts,  and  giving  a  wider  circula- 
tion to  the  calumnies  contained  in  them,  with  the 
additional  matter  made  the  ground  work  of  a  de- 
fence. It  ought  to  be  allowed  to  all  well  conducted 
men,  to  come  to  Courts  of  Justice  to  clear  their 
character  from  aspersions,  without  fear  or  dread, 
as  a  place  to  which  they  may  safely  and  therefore 
cheerfully  resort  to  re-establish  their  reputation* 

Rule  discharged. 


*«*  Afler  Judgment  had  been  delivered  in  this 
ease,  Mr.  Baron  Wood^  who  had  much  impressed 

the 
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the  rest  of  the  Court  hy  the  zealous  and  able  man-  1822. 
ner  in  which  he  had  given  his  opinion,  and  the 
learning  which  he  had  displayed  in  his  reasoning 
on  the  several  points  which  were  made,  had  the 
honour  to  be  gratified  by  the  tribute  of  a  singular 
compliment  paid  to  him  by  the  Court. 

The  Lard  Chief  Baroriy  on  the  conclusion  of  Mr* 
Baron  Garrmf^  judgment,  rose  from  his  seat,  and, . 
addressing  Mn  Baron  Wood^  publicly  congratu- 
lated the  venerable  Judge  on  the  unimpaired  vi- 
gour of  intellect,  and  unabated  learning,  which  he 
had  evinced  this  day  in  the  discharge  of  his  high 
duties.  His  Lordship  then  expressed  the  thanks  of 
himself  and  his  Brothers,  to  the  learned  Baron,  for 
the  very  effective  and  decisive  part  that  he  had 
taken  in  the  determination  of  the  important  ques^ 
tions  raised  by  the  objections  which  had  been  the 
subject-matter  of  the  argument  on  this  Rule. 
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The  Attorney-General  t;.  M*Kenzie. 
Wednesday^  VOu  Demurrer  and  Special  Verdict.! 

Judiciaicon-  THE  questiOD  raiscd  by  the  facts  and  pleadings  in 

h^t^LnGrZt  '^^^  ^^*^*  ^^^  argued  upon  the  special  verdict  which 
Britain  and     had  bccu  found,  was, 

Ireland  (S9  ' 

and40GeoJII. 

^efoi^inVon       "Whether  the  spirits  mentioned  in  the  record 
which  the  two  (spirits  made  in  Ireland^  and  imported  into  jEtif- 

conntnes  are     ^  *  »  r  "o 

to  be  legally    land),  wcrc  in  point  of  law  to  be  deemed  British 

considered  to  '^  *         . 

have  been       spirits,  and  subjcct  as  such  to  the  restrictions  and 

placed  with         ^  »  J 

respecttoeach  limitations  which  the  British  acts  of  parliament  had 

other,  in  mat-   .  /.   -r*    .  .  »         .  • 

ters  of  Trade   imposcd  lu  respcct  of  Brittsh  spirits,  previous  to 

merce,  by  the    the  Act  of  UuioU  ?** 
Operation  of 
tliat  Statute : 

The  first  count  of  the  information,  which  was 

Hcld,that      «  ,     ,  ,  ,     ^         --■•      , 

the  Legisia-  foundcd  ou  the  26th  Geo.  III.  chap.  73.  sec.  34.* 
fith  Article  of  Stated  (lu  the  usual  manner),  that  one   Thomas 

theActofUni- 

on,  with  refer-  GrOVeS^ 

rence  to  the 

treaty  on  which  it  was  founded,  intended  to  place  both  countries  on  an  equal  footing  of 
advantage  and  disadvantage,  in  respect  of  articles  of  the  manufacture  and  trade  of  either, 
when  exported  from  one  into  the  other — that  such  intention  is  suflSciently  expressed  in 
the  words  of  the  statute  to  enable  the  Court  to  give  efi'ect  to  it— and  that  the  statute  mnst 
be  construed  as  having  established  a  perfect  reciprocity  of  advantage,  and  consolidation  of 
interests  in  respect  of  the  commercial  intercourse  of  the  two  countries,  and  to  have  placed 
them  both  in  all  respects  on  a  level  as  to  their  mutual  traffic  and  dealing,  by  the  effect  of 
the  imposition  of  countervailing  duties,  and  by  the  virtual  re-enactment  of  the  previous 
acts  ot  Parliament,  regulating  the  trade  in  British  produce : 

Therefore,  (exempli  gratiA)  when  spirits  distilled  and  made  in  Ireland^  are  imported 
from  thenre  into  England,  they  become  British  Spirits,  and  are  entitled  as  such  to  all 
the  advantages  of  British  Spirits,  but  are  subject  to  all  the  Excise  regulations  affectin^^ 
British  Spirits,  existing  at  the  time  of  the  Act  of  Union;  as,  for  instance,  to  the  provi- 
sions of  the  26th  of  Geo,  III.  ch.  73. 

*  26  Geo.  III.  cb.  73.  sec.  34,  *'  Provided  always  and  be  it  en- 
''  acted  by  the  authority  aforesaid.  That  if  any  British  Spirits 
"  (other  than  and  except  raw  or  unrectified  spirits,  or  spirits  of 
'•  Wine  which  have  been  lawfully  received  by  Permit,  according 
^  to  the  directions  of  this  Act,  or  of  an  Act  passed  in  this  Session  of 
^  Parliament,  intituled  *  An  Act  to  discontinue  for  a  limited  time 

'the 


M'Kbnzie* 
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Groves^  being  an  officer  of  Excise,  did,  between  ^^^ 
the  first  day  of  January  1801,  and  the  day  of  exhi*  The  attor. 
biting  the  information  (the  sixth  of  July  1801),  ^^^v. 
to  wit,  at  Westminster^  &c.  seize  to  the  use  qf  his 
said  Majesty,  2i%  forfeited^  a  large  quantity,  to  wit, 
one  hundred  and  twenty  gallons  of  spirits,  toge- 
ther with  a  certain  cask  containing  the  same.  For 
that  the  said  spirits  being  British  spirits^  and  not 
being  ronx)  or  vnrectified  spirits^  or  spirits  of  wine, 
which  had  been  lawfully  received  by  permit  ac- 
cording to  the  directions  of  a  certain  act  of  par* 
liament  made  and  passed  in  the  twenty^ixth  year 
of  the  reign  of  his  said  Majesty,  and  in  the  third 
session  of  the  sixteenth  parliament  of  Great  Bri^ 
tahtj  intitled,  ^'  An  Act  to  discontinue  for  a  li- 
*^  mited  time,  the  payment  of  the  duties  upon  low 
^'  wines  and  spirits  for  home  consumption,  and 
^'  for  granting  and  securing  the  due  payment  of 
**  other  duties  in  lieu  thereof,  and  for  tlie  better  re* 
**  gulation  of  the  making  and  vending  British  Spi- 
'^  rits,  and  for  discontinuing  for  a  limited  time  cer- 
*^  tain  imposts  and  duties  upon  rum  and  spirits  im-. 
"  ported  from  the  West  IndieSy^  or  of  an  act  pass- 
ed in  the  same  session  of  Parliament,  intitled,  ^^  An 


'  the  several  duties  payable  in  Scotland  upon  low  Wines  and  Spi-» 
'  rits,  and  upon  Worts,  Wash,  and  other  Liquors  there  used  in  the 
'  distillation  of  Spirits,  and  for  granting  to  his  Majesty  other 
'  duties  in  lieu  thereof)  or  any  mixture  of  British  Sph-its  with 
*  Foreign  Spirits,  shall  be  found  in  the  custody  of  any  dealer  or 
'  dealers  in  Spirits,  not  being  a  rectifier  or  compounder  of  B;*t- 
'  iisk  Spirits,  exceeding  the  strength  qf  one  in  eigh^  under  Ay- 
'  drameter  proof,  the  same,  together  with  the  casks  and  vessels 
'  containing  the  same,  shall  be  forfeited  and  lost,  and  shall  and 
'  maybe  seized  by  any  officer  or  officers  of  Excise.'  " 

**  Act 
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1833.  ^  Act  todi8COntioue(in  the  samemanner)the  duties 
Tiie  attob-  ^  payable  in  Scotland  upod  low  wines  and  spirits, 
hbt-obhbral  ,j  ^^^  ^p^^  worts,  wash,  and  other  liquors  there 
H'Kbiizib.  44  ^g^  J  jj^  jIj^  distillation  of  spirits,  and  for  granting 
^  to  his  Majesty  other  duties  in  lieu  thereof/*  were 
then  and  there,  to  wit,  on  the  said  sixth  day  of  Jufy 
(1801),  to  wit,  at  Westminster  ^oresaidy  found  in 
ibe  custody  of  one  Andrew  John  Mackenzie^  he 
tlien  and  there  being  a  Dealer  in  spirits^  and  not 
then  being  a  Rectifier  or  compounder  of  British 
Spirits  exceeding  the  strength  qf  one  in  eight  under 
hfdrometer  proofs  that  is  to  say,  of  the  strength 
of  one  to  four  over  hydrometer  proof,  contrary 
to  the  form  of  the  statute  in  that  case  made  and 
provided ;  whereby,  and  by  force  of  the  statutes 
in  that  case  made  and  provided,  the  said  British 
spirits  so  seized  as  aforesaid,  together  with  the  said 
casks  containing  the  same,  then  and  there  became 
forfeited,  and  liable  to  be  seized  by  any  officer  or 
officers  of  excise. 

The  fourth  count  stated  that  the  said  spirits  not 
being  raw  or  unrectiiied  spirits,  or  spirits  of  wine, 
which  had  been  lawfully  received  by  permit  ac- 
cording to  the  same  acts  of  parliament,  and  the 
same  spirits  having  been  after  the  1st  day  of  Jo- 
nuary  1801,  and  before  the  said  6th  day  of  Juty^ 
distilled  and  made  m  Ireland^  and  imported  from 
thence  into  Great  Britain^  were  then  and  there  found 
in  the  custody  of  the  Defendant,  then  and  there 
being  a  dealer  in  spirits,  and  not  being,  &c.  [con- 
cluding as  in  the  first  count]. 

The  Defendant  pleaded  as  to  llic  first,  second, 

and 
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and  third  counts  of  the  information,  that  the  said       'B^- 
spirits,  in  those  counts  respectively  mentioned  to   The  attor- 
have  been  found  in  his  custody,  were  not  British         «. 
spirits  in  manner  and  form  as  therein  alleged 
[concluding  to  the  country]:  and  as  to  the  fourth, 
fifth,  and  last  counts  of  the  said  information,  that 
the  said  spirits  in  those  counts  respectively  men- 
tioned, were  dislitted  and  made  in  Ireland  after 
ihe  1st  day  qf  January,  1801,  and  imported  Jrom 
thence  into  Great  Britain  in  manner  and  form  as  is 
above  in  the  said  information  alleged,  and  that  upon 
the  importation  of  the  same  into  Great  Britain  from 
Ireland,  the  duty  required  by  law  in  that  behalf 
had  been  and  was  paid,  to  wit,  at  Westminster,  &c. 
as  he  was  ready  to  verify  \  Wherefore  he  prayed 
judgment,  and  that  the  hands  of  the  King  might 
be  amoved  from  the  said  spirits,  &c.  in  the  fourth, 
fifth,  and  last  counts  of  the  information  mentioned, 
and  that  he  might  be  restored  to  the  possession  of 
the  same,  &c. 

The  Attorney  Gewerfl/ joined  issue  on  the  three 
first  counts,  and  demurred  to  the  three  last. 

On  the  trial  of  the  issues,  the  jury  found  spe- 
cially as  to  the  spirits  in  the^r^^,  second  and  third 
counts  of  the  Information,  that  such  spirits  were 
distilled  and  made  in  Ireland  and  imported  Jrom 
thence  into  that  part  qf  Great  Britain  called  Eng- 
land,  between  ibejirst  of  January  1801,  and  the 
time  of  the  seizure  thereof  in  the  Information  men- 
tioned. And  they  found  that  upon  the  Importa- 
tion into  England  from  Irefand^  the  duties  requir* 

ed 
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1822.  ed  by  law  in  that  behalf  were  paid,  finding  the 
The  AtTOR.  seizure,  &c.  &c.  and  that  the  spirits  in  these  counts 
mentioned,  were  at  the  time  of  the  seizure  in 
quantity  and  quality  as  stated  in  the  Information: 
— ^referring  the  question  to  the  Court  whether  the 
Spirits  in  the  said  counts  respectively  mentioned  to 
have  been  so  found  in  the  custody  of  the  Defend- 
ant, were  British  Spirits  in  manner  and  form,  &c. 

Fridmf,  The  question  came  on  for  argument  this  day, 

when 

Walton  argued  it  on  the  part  of  the  Crown,  and 

Tindal  for  the  Defendant* 

Afler  the  argument  the  case  stood  over  to  an- 
other day  that  the  question  might  be  again  argued : 
and  now 

The  Attomey-General  was  heard  in  support  of 
the  Information,  and 

Shadwelly  contrst. 

Friday,  On  the  part  of  the  Crown,  this  question  was 

une  21.  submitted  to  be  one  of  very  great  importance  as  it 
respects  the  spirit  trade  and  the  Revenue  of  Ex- 
cise  both  in  England  and  Ireland^  and  it  was  put 
as  being  in  effect  whether  in  point  of  Law  Irish 
spirits,  having  paid  the  duty  in  Ireland  were  made 
liable  by  the  Act  of  Union,  to  a  fiirther  counter- 
vailing duty  when  imported  into  this  country  as 

being 
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being  Britisk  spirits.  That  point  it  was  said  would  ^823. 
depend  mainly  upon  the  true  construction  of  the  TheArroR- 
statute  passed  for  the  Union  of  the  two  countries,  "*^"  ""R^ 
aided  by  the  constructi<m  of  other  statutes  as  con- 
nected with  the  subject-matter  of  the  question,  and  Argument  for 
its  determination  would  dispose  at  once  both  of 
the  demurrer  and  the  special  verdict. 

The  circumstance  of  the  seizure  in  question 
having  taken  place  very  shortly  after  that  Act 
passed,  it  was  observed,  had  very  considerably 
narrowed  the  point  raised  for  the  opinion  of  the 
Court. 

The  Court  were  first  referred  to  the  Excise  re* 
gulations  which  existed  by  law  in  this  country, 
with  respect  to  the  trade  in  spirits  at  the  time 
when  the  Act  of  Union  was  passed.  Until  that 
period,  spirits  which  were  permitted  to  be  imported 
into  this  country  for  home  consumption,  were  of 
two  kinds  only.  Foreign  spirits,  or  such  as  were 
manu&ctured  out  of  this  country,  and  British  spi-. 
rits,  or  such  as  were  manufactured  in  it.  Foreign 
spirits  were  subjected,  in  order  to  protect  the  home 
trade,  to  a  higher  rate  of  duty,  and  also  to  differ- 
ent regulations  from  spirits  manufactured  in  Eng- 
land.  Foreign  spirits,  besides  being  subjected  to 
a  higher  duty,  could  only  be  imported  of  a  certain 
strength.  The  duty,  however,  in  all  cases  both 
upon  Foreign  and  Home-made  spirits  was,  and  still 
is,  calculated,  not  according  to  the  strength  of  the 
spirits,  but  according  to  the  quantity,  which  was 

noticed 
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189SL       noticed  as  a  distinction  very  mateiial  to  be  kept  in 
The  attor.   view  in  the  consideration  of  this  case. 

mbv-Gbnbral 

V. 

Bf^KRREiB.        Foreign  spirits  could  not  by  the  statute  of  the 
Argnmcntfor   26th  of  Geo.  III.  be  imported  into  this  country  of 

tlie  Crown.  -■  •  /» 

a  Strength  beyond  a  proportion  or  one  to  nine  over 
hydrometer  proof.  By  the  60th  sec.  JSriHsfi  spu 
rits  were  chargeable  with  duty,  and  the  charging 
of  the  duties  on  British  spirits  in  the  hands  of  the 
distiller  was  thus  explained.  The  distiller  who 
distils  his  spirits  from  the  wash,  is  allowed  to  dis- 
til  nineteen  gallons  of  spirits  of  a  certain  strength 
from  every  one  hundred  gallons  of  wash.  When 
the  duty  is  charged  the  officer  of  Excise  ascertain- 
ing on  the  distiller^s  premises  the  quantity  of  wash 
he  has,  charges  the  duty  after  the  rate  of  nineteen 
gallons  of  spirits  for  every  one  hundred  gallons  of 
wash,  those  spirits  being  above  the  strength  of  one 
to  ten  over  hydrometer  proof;  and  if  at  the  end  of 
the  year  in  taking  the  account  of  the  quantity  of 
spirits  distilled,  the  officer  finds  that  it  exceeds  the 
quantity  which  the  law  allows,  the  distiller  is  now 
as  formerly  chargeable  with  the  same  duty  upon 
the  excess,  as  he  pays  upon  the  quantity  of  spirits 
which  he  ought  regularly  to  have  distilled  from 
the  given  quantity  of  wash. 

From  the  distiller  the  spirits  get  into  the  hands 
of  the  rectifier,  where  they  undergo  a  further  pro- 
cess to  fit  them  for  consumption.  They  must  go 
from  the  distiller  to  the  rectifier  of  a  strength  of 
one  to  ten  over  hydrometer  proof,  which  is  ascer- 
tained by  suspending  the  hydrometer  in  the  fluid, 

and 
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and  if  it  sinks  to  a  given  point,  it  is  then  said  to       18tt- 
be  proof,  and  that  quality  is  produced  by  adding   The  Atto*. 
a  sufficient  proportion  of  water  to  the  spirit,  to  re-  "*^'  "**^*' 
duce  it  to  the  point  zero.     Foreign  spirits  are    ^*^■"*'■• 
chargeable  with  duty  at  proof:  home  made  spirits  Argnmeotfbr 
are  allowed  to  be  distilled  at  a  strength  of  one  to 
ten  over  hydrometer  proof. 

Unrectified  spirits  being  charged  at  the  rate  of 
one  to  ten  over  proof;  when  they  go  from  the  dis- 
tiller to  the  rectifier,  the  duty  having  been  charged 
and  paid,  the  rectifier  is  entitled  for  every  one 
hundred  gallons  of  spirits  he  receives  from  the  dis- 
tiller, to  send  out  from  his  warehouse  one  hundred 
and  fifty  gallons  of  rectified  spirits  received  by 
him  of  the  strength  of  one  to  ten  above  hydro- 
meter proof  of  the  strength  of  one  to  eight  under ; 
for  he  may  reduce  the  distilled  spirits  so  fitr  below 
zero,  by  adding  an  eighth  part  more  of  water  than 
would  be  required  to  bring  the  hydrometer  to 
the  point  of  zero.  The  article,  therefore,  fbr  home 
consumption,  must  be  brought  into  the  market  of 
the  strength  of  one  to  eight  under  hydrometer 
proof,  the  point  which  the  Legislature  has  settled 
as  being  the  proper  strength  for  spirits  to  be  con- 
sumed in  England^  and  spirits  above  that  strength 
found  in  the  hands  of  dealers,  are  made  liable  to 
fi^rfeiture. 

So  the  law  stood  at  the  time  of  the  Act  of 
Union.  Irish  spirits  at  that  time  were  Foreign  spi- 
rits, and  therefore  could  only  be  imported  from 
Ireland  into  this  country  of  a  strength  of  one  to 

nine 
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1892.       nine  oyer  hydrometer  proof,  being  liable  to  the 

,^JJ^'2^^_   same  rate  of  duty  imposed  upon  Foreign  spirits  at 

hey-gknbral  proof,  which  was  a  duty  of  6s.  Id.  per  gallon :  and 

m'Kbmiie.    if  they  came  to  this  country  of  a  higher  strength 

Argnment  for  than  proof,  which  was  ascertained  by  the  hydrome* 

ter,  the  number  of  gallons  upon  which  they  were 

to  pay  duty,  was  calculated  according  to  what  the 

quantity  ought  to  have  been,  if  reduced  to  proof. 

Thus  the  quality  of  the  spirit  is  the  only  criterion 

of  the  quantity  upon  which  the  duty  is  to  be  paid. 

Irish  spirits  were  subject  to  all  the  regulations  and 

impositions  made  with  respect  to  Foreign  spirits, 

until  the  time  of  the  Union. 

Upon  the  treaty  previous  to  the  Act  of  Union, 
the  commercial  Intercourse  between  the  two  coun- 
tries became  a  most  material  point  of  considera- 
tion ;  and  by  one  of  the  Articles  of  the  Union,  it 
was  stipulated  between  the  two  countries,  that  the 
commodities  of  both,  should,  in  each,  be  placed 
upon  an  equal  footing  in  respect  of  the  advantages 
which  each  possessed  before  the  Union,  recipro- 
cally ;  that  the  Irish  commodities  when  brought 
into  this  country,  should,  for  the  purposes  of  trade, 
be  considered  as  commodities  manu&ctured  here^ 
coming  into  market  with  the  same  advantages,  and 
should  be  subject  to  the  same  regulations  as  JSng-- 
lish  commodities.  For  that  purpose,  it  is  by  the 
6th  Article  of  the  Act  of  Union,  the  S9th  and  40th 
of  the  late  King,  stipulated,  "That his  Majesty's 
subjects  of  Great  Britain  and  Ireland,  shall,  frorai 
and  after  the  1st  day  of  January  1801,  be  entitled 
to  the  same  privileges,  and  be  on  the  same  footing 

as 
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as  to  encouragements  and  bounties  on  the  lil^e  arti'       1822. 
cles  being  the  growth,  produce,  or  manu&cture  of  The  Attor^ 
either  countryrespectively,  and  generally  in  respect  ''"^'  »*.*'*^** 
of  trade  and  navigation  in  all  ports  and  places  in    ^'^"'^^"• 
the  United  Kingdom  and  its  dependencies;  and  ^'^^^"^^n^'"'^ 
that  in  all  treaties  made  by  his  Majesty,his  heirs  and 
successors,  with   any  Foreign  Power,  his  Majesty's 
subjects  of  Ireland  shall  have  the  same  privilege, 
and  be  on  the  same  footing,  as  his  Majesty's  sub- 
jects of  Great  Britain.^* 

In  order  taplace  the  difierent  commodities  upon 
the  same  footing  in  each  country,  it  was  necessary 
that  countervailing  duties,  as  they  were  called, 
should  be  established,  as  for  instance,  in  this  case, 
upon  spirits.  Spirits  made  in  Ireland^  were  liable 
to  less  duty  in  Ireland  than  spirits  made  in  England 
were  in  England^  therefore,  the  Legislature  to  put 
them  upon  a  footing  when  Irish  spirits  came  to 
England^  must  necessarily  lay  on  such  a  counter- 
vailing duty  as  should  make  the  wh(Je  duty  on  Irish 
spirits,  equivalent  to  the  duty  paid  on  English 
spirits.  It  is  therefore  stipulated  ^<  that  all  arti- 
cles, the  growth,  produce,  or  manufacture  of  either 
country  (not  hereinafter  enumerated  as  subject  to 
specific  duties)  ** — there  were  some  articles  which 
it  was  thought  right  to  say  should  be  subject  to 
specific  duties — **  shall,  from  thenceforth,  be  im- 
ported into  each  country  from  the  other,  free  from 
duty,  other  than  such  countervailing  duties  on  the 
several  articles  enumerated  in  the  schedule,  num- 
ber One  A.  and  B.  hereunto  annexed  as  are  therein 
specified,  or  to  such  other  countervailing  duties  as 

VGXJLXi.  X  -i*  shall 

ft- 
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1822.       shall  hereafter  be  imposed  by  the  Parliament  of  the 
The  Attor-    United  Kingdom,  in  the  manner  hereinafter  provid- 
nby-Gkneral  ^j  ^  ^^j  ^1^^^  ^^^  ^1^^  period  of  twenty  years  from 
M'Kbnzie.    jj^^  Union,  the  articles  enumerated  in  the  Sche- 
Argnmeot  for   dule,  number  Two,  hereunto  annexed,  shall  be  sub- 
ject on  importation  into  each  country  from   the 
other,  to  the  duties  specified  in  the  said  Schedule, 
number  Two." 

By  another  part  of  the  same  article,  it  was  pro- 
vided, that  any  articles  of  the  growth,  produce,  or 
manufacture  of  either  country  which  are  or  may 
be  subject  to  internal  duty,  or  to  duty  on  the 
materials  of  which  they  are  composed,  may  be 
made  subject  on  their  importation  into  each  coun- 
try respectively  from  the  other,  to  such  counter- 
vailing duty  as  shall  appear  to  be  just  and  reason- 
able in  respect  of  such  internal  duty  or  duties  on 
the  materials ;  and  that  for  the  said  purposes,  the 
articles  specified  in  the  said  Schedule,  number  One 
A.  and  B.  shall  be  subject  to  the  duties  set  forth 
therein,  liable  to  be  taken  off,  diminished,  or  in- 
creased, in  the  manner  herein  specified,  and  that 
upon  the  export  of  the  said  articles  from  each 
country  to  the  other  respectively,  a  drawback  shall 
be  given  equal  in  amount  to  the  countervailing 
duty  payable  on  such  articles  on  the  import  thereof 
into  the  same  country  from  the  other,  and  that  in 
like  manner  in  future,  it  shall  be  competent  to  the 
United  Parliament,  to  impose  any  new  or  additional 
countervaiUng  duties,  or  to  take  off  or  diminish 
such  existing  countervailing  duties  as  may  appear 
on  like  principles  to  be  just  and  reasonable,  in 

respect 
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respect  of  any  future  or  additional  internal  duty       ISSB. 
on  any  article  of  the  growth,  produce,  or  manu-    The  attor. 
facture  of  either  country.  v. 

M^Kbhzib. 

By  the  eighth  Article  of  the  Act  of  Union,  ^,„^nifo, 
it  is  provided,  "  that  all  the  existing  Laws  in  both  ^«  Crown. 
Kingdoms  shall  remain  in  force/'  Thus  it  was  urged, 
spirits  being  liable  to  a  less  duty  in  Ireland  than  in 
England,  in  order  to  place  spirits  made  in  Ireland 
when  imported  into  this  country,  upon  the  same 
footing,  and  to  enable  them  to  come  into  the  mar- 
ket upon  the  same  terms,  there  was  a  countervail- 
ing duty  imposed,  in  language  not  to  be  misunder- 
stood.   That  principle  of  equalization,  it  was  said, 
has  been  acted  upon  by  the  Excise,  as  the  acknow- 
ledged basis  of  the  law.    The  words  of  the  Ar- 
ticle in  the  Schedule  (which  must  be  considered  as 
notice  to  Ireland)  are : — 
**  Spirits,  British^  for  every  gallon,  EngUshy 
**  wine  measure,  of  spirits,  aqiia  vike^  or] 
^*  strong  waters,  which  shall  be  distilled  orU.  d. 
^*  madein/r^£xn(f,andimportedatastrength[  A  H 
*^  not  exceeding  one  to  ten  over  hydrome- 
**  ter  proof 

"  Mote-^Spirits  abo?e  the  strength  of  one  to  ten  will  be 
**  charged  in  proportion^  and  on  sweetened  or  compounded  spi- 
**  TitM,  the  duty  will  be  computed  upon  the  highest  degree  of 
"  strength,  at  which  such  spirits  can  be  made/' 
That  provision  was  explained  to  be  intended  to 
fix  the  strength  of  sweetened  spirits ;  the  strength 
of  one  to  ten,  is  thereby  made  the  criterion  of  the 
quantity  of  water  the  distiller  must  add  to  the 
spirits  before  he  can  send  them  to  the  rectifier,  and 
therefore  he  is  chargeable  with  that  quantity,  as- 

x  2  certaining 
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1829.       certaining  by  the  strength  of  it,  which  the  hydro- 
TheATTOR-    meter  marks,  the  quantity  of  spirit  to  be  made. 

M'Keiiiie.    gpjj.jjg  jjy  jjjjg  ^^j..  jjyj  2^  jhg  sweetening  and 
Argument  for  compounding  Spirits  baffle  the  hydrometer,  spirits 
SO  quahned  are  fixed  at  the  maximum. 

It  was  submitted  that  it  would  be  very  material 
upon  this  question,  to  consider  what  was  the  na- 
ture of  the  contract  between  the  two  countries, 
which  would  be  found  to  be  a  complete  mutuality 
and  reciprocity  of  advantage  in  trade  as  to  the 
manufactures  of  both.  Ireland  could  not  compete 
with  England  in  the  English  market  because  Irish 
spirits  were  subjected  to  the  higher  rate  of  duty  at 
which  Foreign  Spirits  were  charged.  The  Irish 
therefore  required  to  be  enabled  to  bring  spirits 
into  the  English  market.  Great  Britain  assenting  to 
that,  the  Irish  spirits  must  be  considered  as  being 
allowed  to  be  brought  into  the  British  market  up- 
on the  same  terms  precisely  as  British  spirits  in 
all  respects,  and  to  have  the  same  benefit  but  not 
a  greater  advantage.  Irish  spirits  were  therefore 
for  the  future  to  be  considered  as  British  spirits: 
ceasing  to  be  deemed  foreign  spirits,  and  becom- 
ing British^  they  might  therefore  come  into  the 
British  market  in  competition  with  British  spirits, 
and  upon  the  same  terms  freed  from  the  restric- 
tions imposed  on  foreign  spirits.  That  contract, 
it  was  urged,  must  be  construed  in  this  Court,  as 
if  it  had  been  entered  into  between  individuals ; 
and  the  Court  must  look  to  what  was  the  spirit 
and  intention  of  the  parties  to  the  contract,  and  in 

that 
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hby-Qbiieral 
M<Kemzu. 


that  view  there  was  no  pretence  for  saying  that 
Ireland  after  the  Act  of  Union^  was  to  have  an  ad-     The  aitor 
vantage  over  this  country,  by  being  entitled  to 
bring  their  spirits  here  of  a  strength  beyond  that 
limited  by  Law  as  to  British  spirits,  and  not  be  sub-  Argument  for 
ject  to  any  regulation  affecting  jBnV/^A  spirits.  Such     *  "^'^ 
a  construction  would  require  strong  and  decisive 
words  in  the  Act  of  Union,  for  it  would  affect  the 
destruction  of  the  trade  in  British  spirits,  which 
never  could  have  been  the  intention  of  the  L^is- 
lature.     It  was  contended,  therefore,  to  be  quite 
clear  that  it  was  intended  that  Irish  spirits  which 
had  paid  in  Ireland  a  small  duty,  were  required  to 
pay  in  England  a  further  countervailing  duty, 
making  the  whole  amount  equivalent  to  that  paid 
in  England  on  Eiiglish  spirits,  in  order  to  put 
them  both  in  the  market  upon  an  equal  footing 
with  each  other ;  British  spirits  having  paid  a  duty 
equal  to  the  Irish  duty  and   the  countervailing 
duty.     When  the  Irish  merchants  have  paid  the 
countervailing  duty  on  importation,  their  spirits 
then  become  British  spirits,  subject  to  the  same 
duty  and  to  every  regulation  to  which  British  spi- 
rits are  liable. 

The  absurd  consequence  of  a  different  construc- 
tion, it  was  urged,  would  be  to  exclude  by  an  over- 
sight in  the  framers  of  the  Act  of  Union,  the  £ii- 
glish  spirits  from  the  English  market ;  because  the 
English  distiller  is  prohibited,  by  the  26th  Geo. 
III.  ch.  7S.  sec.  34.,  bringing  them  out  of  a  greater  ' 
strength  than  one  to  eight  under  hydrometer  proof; 
whilst  on  the  contrary,  the  Irish  spirits  not  being 

subject 
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1822.      subject  to  that  provision,  as  not  being   British, 
TheArroR.  might  be  furnished  to  the  dealer  of  a  greater 
i»BY-  BMBRAL  gtrgngth^  without  being  subject  to  seizure— the  De- 
M'Kbhzie.    fendant's  argument  being,  that  although  the  Irish 
^tcT^l!'"''  are  subjected  by  the  Act  of  Union,  to  the  sanae 
duty  as  British  spirits,  still  inasmuch  as  the  legis- 
lature has  not  repeated  in  the  Act  of  Union  all  the 
regulations  that  apply  to  British  spirits,  and  pro- 
vided that  they  shall  apply  to  Irish  spirits,  Irish 
spirits  are  only  made  British,  in  respect  of  the  cal- 
culation of  the  duty,  and  cease  to  be  so  for  any 
other  purposes. 

Scotch  Spirits,  it  was  stated,  had  always  been  so 
dealt  with  since  the  union  of  that  country  with  En- 
gland^  and  it  was  submitted  that  the  present  ques- 
tion was  not  one  of  duty  merely,  but  of  commercial 
regulation.  It  was  therefore  insisted,  that  accord- 
ing to  the  true  construction,  the  equity,  good  sense, 
intention,  and  spirit  of  the  Act  of  Union,  all  the  sta- 
tutes regarding  the  roanu&ctures  and  commerce  of 
England  are  to  be  taken  as  affecting  the  same  ar- 
ticles ;  the  produce  of  Irelandj  as  the  basis  of  the 
Act  of  Union,  was  obviously  a  mutuality  of  advan- 
tage, and  a  community  of  interests :  and  it  was 
contended  that  judgment,  in  disposing  judicially 
of  this  great  international  question,  must  be  given 
for  the  Crown. 

Ai^goflMBtfor  On  the  part  of  the  Defendant  it  was  urged,  that 
upon  the  facts  found  in  the  special  verdict,  he  was 
entitled  to  the  judgment  of  the  Court  on  the  ques- 
tion of  law,  which  was  admitted  to  be  one  of  very 

great 


TRINITY    T£RM,   S  GEO.   IV.  299 

great  importance,  being  the  first  that  had  as  yet     v^i^^ 
arisen  upon  the  construction  of  the  Act  of  Union,    TheAxxoR- 

*  ,  nby-General 

for  the  deternnnation  of  a  Court  of  Law.  «. 

M'Renzie. 


The  question  was  admitted  to  be,  as  stated,  whe- 
ther spirits  made  in  Irelandj  and  imported  into  this 
country  subsequently  to  the  Act  of  Union,  and  un- 
der the  provisions  of  that  act,  are,  when  they  arrive 
in  Unglandy  to  be  subject  to  all  the  regulations 
which  relate  to  British  Spirits  properly  so  called ; 
because  if  they  are  noty  they  do  not  fall  within  the 
26th  of  Geo.  III.  chap.  73.  and  the  seizure  under 
the  34th  sect,  being  therefore  wrongful,  the  judg- 
ment of  the  Court  must  in  that  case  necessarily  be 
for  the  Defendant. 

It  was  agreed  that  there  was  no  distinction  be- 
tween the  question  arising  upon  the  demurrer  on 
the  record,  and  upon  the  special  verdict ;  because 
the  facts  stated  in  the  special  verdict  were  precisely 
the  same  as  those  admitted  by  the  demurrer,  and 
in  both  it  would  depend  upon  the  legal  construc- 
tion to  be  put  on  the  words  of  the  Act  of  Union. 

The  construction  put  on  tiie  statute  by  the  Coun- 
sel for  the  Defendant,  was  supported  in  argument, 
first,  by  adverting  to  the  words  of  the  Act  of  Union  : 
and  secondly,  by  calling  in  aid,  and  comparing 
subsequent  regulations  in  other  statutes  made  by 
the  legislature  in  pari  materia j  in  order  to  shew 
from  the  sense  in  which  the  words  in  the  Act  of 
Union  must  necessarily  have  been  used,  with  refer- 
ence to  the  question,  that  the  construction  of  the 

statute 


Defendant. 
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1822       statute  contended  for  on  the  part  of  the  Defendant, 
The  ArroR-  was  the  true  one,  corresponding  with  the  object  and 
V.         intention  of  the  Legislature. 

M'Kenzie. 

Arpunent  for       With  reference  to  the  language  of  the  Act  of 

Defendant.  o      o 

Union,  it  was  contended,  that  as  there  were  certain 
articles  of  the  manufacture  of  each  respective  coun- 
try which  paid  a  duty  in  those  countries;  in  order  to 
equalize  the  advantages  of  trade  between  the  two 
countries,  sind  make  the  traffic  precisely  on  a  par 
in  respect  of  the  duty,  each  when  imported  into  the 
other  country  should  pay  a  countervailing  duty 
equivalent  in  the  whole  to  that  paid  in  the  producing 
country  ;  otherwise,  if  on  paying  a  less  duty,  they 
might  import  into  that  country  which  paid  a 
higher  duty  they  would  not  be  upon  a  par — that 
in  order  to  create  this  level  of  intercourse,  and 
equality  of  commerce,  it  is  in  every  case  expressly 
stated  by  the  schedule  what  that  countervailing 
duty  shall  be.  Upon  the  article  entitled  "  Spirits, 
British^**  therefore,  it  was  insisted,  this  question 
would  mainly  depend  :  and  that  unless  the  Crown 
were  right  in  their  construction  of  these  words  the 
information  must  fall ;  because  without  those  words 
there  was  nothing  in  the  Act  of  Union  which  could 
be  construed  into  an  enactment  that  Irish  spirits 
brought  into  England  should  be  in  all  respects  on 
the  same  footing,  and  subject  to  the  same  existing 
laws  as  British  spirits. 

It  was  then  argued,  that  the  words  **  Spirits, 
British^*  prefixed  to  this  particular  article  in  the 
schedule,  could  not  be  considered  as  a  legislative 

enactment. 
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enactment,  that  the  article  contained  in  that  sche-       1822. 
dole  shall  to  all  intents  and  purposes  be  British     TheArroR- 
spirits,  and  as  such  be  subject  to  all  the  regulations  "■^"^^~*"^^ 
to  which  British  spirits  were  previously  liable ;  for    m*^=«"^- 
that  the  terms  **  Spirits,  British*'  were  nothing  but  Argnmentfor 
a  mere  prefix  to  something  that  is  to  follow,  writ- 
ten in  a  larger  character  than  the  rest,  as  are  the 
running  heads  through  the  whole  of  the  schedule,     ' 
and  was  in  fact  intended  for  nothing  more  than  to 
direct  the  eye  as  it  runs  down  the  margin,  to  that 
which  is  the  real  enacting  part  of  that  schedule.  The 
words  "  Spirits,  British^**  taken  by  themselves  mean 
nothing — ^they  contain  no  enactment,*  they  direct 
nothing  to  be  done,  they  declare  nothing.   If  those 
words  stood  alone,  they  would  be  inoperative,  and 
could  not  propound  any  regulation  to  prevent  or 
legalise  any  traffic.     The  authors  of  acts  of  parlia- 
ment do  not  legislate  in  this  indirect  and  inferen- 
tial way  in  any  case,  especially  in  respect  of  so  im- 
portant a  commercial  provision,  as  that  all  spirits, 
made  in  Ireland  should  become  in  law  British  spi- 
rits, which  would  be  to  make  such  a  law  by  means 
of  a  mere  prefix,  consisting  only  of  a  substantive 
and  adjective ;  whereas  legislative  enactments  in 
such  matters,  are  usually,  as  they  must  be  to  have 
efllect,  full,  distinct,  explicit,  and  positive.     Thtis 
when  it  became  necessary  for  purposes  of  the  re- 
venue, and  navigation   regulations,  that  Malta^ 
which  is  locally  in  Africa^  should  be  declared  to  be 
in  Europe^  the  Act  did  not  merely  speak  of  Malta 
in  Europe^  leaving  it  to  be  assumed  to  be  geogra- 
phically correct  j  but  it  was  by  a  special  Act  of  Par- 
liament, passed  for  that  purpose  (the  41  Geo.  III. 

chap. 
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1822.       chap.  108.),  expressly  enacted,  "  That  the  island 

TheAiTOR-   ''of  Malta f  and  dependencies  thereof,  shall  be 

V.         ''  deemed,  taken,  and  construed  to  be  part  of  Eu- 

"  rope  for  all  purposes,  and  as  to  all  matters  and 

bSI^J''  "  things  whatsoever.- 

The  words  "  Spirits,  British^**  therefore,  amount- 
ing to  no  more  than  a  mere  marginal  note,  if  found 
at  variance  with  that  which  is  afterwards  enacted 
in  the  body  of  the  Act,  and  declared  to  be  the 
intention  of  the  Legislature,  it  must  be  rejected, 
and  the  Court  can  only  look  at  the  speaking  part 
of  the  Act.  It  is  not  unusual  that  marginal  notes 
so  misrepresent  the  substance  of  an  Act.  As  an 
instance  of  that,  an  Act  passed  in  the  1st  and  2nd 
of  Geo.  III.  ch.  118.  entided  «  An  Act  for  the 
'*  more  effectual  administration  of  the  Police  of 
*^  this  Metropolis,"  was  mentioned  the  note  in  the 
margin  of  that  Statute,  taking  notice  of  a  very 
considerable  nuisance,  blowing  horns  about  London 
to  announce  news.  It  is  ^*  Preventing  the  blowing  of 
'<  horns  on  Sundays,**  on  reading  the  enactment  it 
is  a  general  prohibition ;  and  consequently,  the  note 
in  the  margin  is  inconsistent  with  the  enacting  part 
of  the  Act;  andona  question  of  construction  raised 
upon  such  a  Statute,  the  Court  would  of  course 
abide  by  the  enactment,  rejecting  the  marginal 
note,  and  would  hold  that  the  blowing  of  horns 
was  forbidden  on  the  week  day,  as  well  as  on  the 
Sunday. 

The  words  "  Spirits,  British**  in  the  schedule  of 
this  Act,  are  followed  by  a  positive  enactment  in 

these 
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these  words,  "  For  every  gallon,  EngUsh  wine       1829- 
^'  measure,  of  spirits,  aqua  vikej  or  strong  waters.    The  attor. 
"  which  shall  be  distilled  or  made  in  Ireland,  and  ""-^■"■"^ 
**  imported  at  a  strength  not  exceeding  one  to  ten    ^**^»""'- 
**over  hydrometer  proof,  5s.  l^rf."    The  matter,  p2^^\f* 
therefore,  which  is  the  subject  matter  of  this  coun- 
tervailing duty  is,  spirits  that  have  been  distilled  or 
made  in  Ireland  vluA  imported  at  a  certain  strength ; 
and  that  alone  it  is  of  which  the  Act  speaks,  and  that 
is  the  article  to  which  the  countervailing  duty  refers: 
if  that  should  be  found  at  variance  with  the  title 
prefixed,  the  Court  must  be  governed  by  that  which 
the  Legislature  enacts  in  terms,  and  not  by  the  pre- 
fix, which  might  prove  to  be  wrong,  as  if,  for  in- 
stance, the  article  **  Tobacco''  had  been  found  un- 
der the  same  prefix.    If,  therefi^re,  the  words  in  the 
margin  of  this  Act  are  at  variance  with  the  body, 
the  enacting  part,  the  true  and  sound  construction, 
it  was  insisted,  must  be  sought  for  in  the  latter }  for 
the  Court  cannot  give  so  general  and  efficient  a 
construction  to  the  two  words  "  Spirits,  Britishf* 
standing  alone,  as  to  say  that  they  subject  to  every 
regulation  which  the  Act  contains,  the  article  of 
British  made  spirits.     Adverting  to  the  note  under 
the  same  head,  that  ^^  spirits  above  the  strength  of 
**  one  to  ten  will  be  charged  in  proportion,  and  on 
**  sweetened  or  compounded  spirits,  the  duty  will  be 
^  computed  upon  the  highest  degree  of  strength  at 
*^  which  such  spirits  can  be  made;"  it  was  observed 
that  an  Irish  distiller  could  not  entertain  a  doubt 
that,  after  he  had  paid  the  proportionate  duty,  he  , 
would  be  safe  in  bringing  the  article  into  this  king- 
dom ;  Schedule  (A.)  being  headed  ''  On  importa- 

•«  tion 


hby-Gbrbral 

«. 

M'Kbiizib. 
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1823.       "  tion  into  Great  Britain  from  Ireland,'*  it  would  b^ 
Th«  Attor-   inconsistent  to  construe  the  Act  as  having  permitted 
the  article  to  be  imported,  but  the  moment  it  is 
imported,  it  is  liable  to  seizure.    As  applied  to  the 
Argument  for   British  maker  of  compounds  there  would  be  no 

Deifeodant.  ^ 

objection  to  that,  because  by  law,  he  can  only 
make  spirits  of  a  certain  strength,  namely,  one  in 
eight  under  proof;  but  the  Irish  distiller  being 
allowed  to  import  into  this  country  spirits  of  any 
strength,  provided  he  pays  the  duty  upon  that 
strength,  he  cannot  fiurly  be  so  charged  upon  his 
compounds :  or,  he  would  be  obliged  to  pay  a 
duty  upon  his  compounds,  far  greater  than  the 
English  manufacturer  would  upon  his  maximum, 
which  is  only  one  in  eight  under  proof;  which 
shews  that  Irish  spirits  do  not,  when  imported,  be- 
come British  spirits,  and  become  subject,  as  such, 
to  the  regulations  of  the  26th  Geo.  IIL 

It  was  further  urged,  that  upon  the  construction 
of  these  words  in  the  Act  of  Union  itself,  it  lay 
upon  the  Crown  to  shew,  that  these  are  British 
spirits,  and  under  what  class  in  this  clause  of  the 
26th  of  Geo.  III. ,  they  fell.  That  Statute  however, 
so  far  from  leaving  any  doubt  on  the  question,  has  in 
Sec.  44.  defined  the  different  kindsof  iSn^A  Spirits, 
and  expressed  what  shall  or  shall  not  be  considered 
such.  It  says  «*  That  all  British  spirits  of  the  third 
•*  extraction,or  which  have  been  twice  distilled  from 
"  low  wines,  and  have  had  any  flavour  communicate 
'*  ed  thereto,  and  all  liquors  whatsoever,  which  shall 
<<  be  mixed  or  mingled  with  any  such  spirits,  shall 
"  be  deemed  and  taken  to  be  British  brandy  within 

"  the 
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*^  the  Act,  and  that  all  such  as  have  had  no  flavour       1^- 
*  communicated,  to  be  rectified  British  spirits,  and    The  Attor- 
^  then  that  a  third  shall  be  deemed  and  taken  to  be  ""^^-o^en'ral 
^  raw  British  spirits,  and  a  fourth,  British  com-    ^ '^=""''- 
"pounds/*  If  these,  therefore,  become  jBnVi^A  spi-  Argument  for 
rits,  merely  by  the  force  of  the  word  British  put  in 
the  margin  of  the  Act  of  Union,  it  becomes  neces- 
sary to  shew  to  what  class  of  British  spirits  they 
belong,  whether  they  are  British  brandies,  raw  spi- 
rits, rectified  spirits  or  what  they  are,  and  it  lies 
upon  the  Crown  to  shew  that,  since  they  are  di- 
vided by  the  Legislature  into  classes.  If  the  Legis- 
lature had  intended,  that  the  Irish  spirits  should 
be  British  spirits  when  imported,  they  would  not 
be  so  negligent  as  not  to  have  ascertained  at  the 
same  time,  to  what  class  the  imported  spirits  should 
belong. 

It  was  next  urged,  that  hardships  and  absurdities 
must  follow  if  a  contrary  construction  were  adopt- 
ed. By  a  former  Act  of  Parliament  (the  21st  Geo. 
III.  ch.  55.  sec.  37.)  it  is  enacted,  that  if  any  dis- 
tiller, or  dealer  in  spirits  and  liquors,  should  buy  or 
receive  any  British  spirits  of  any  person  or  persons 
other  than  a  maker,  distiller,  rectifier,  or  com- 
pounder of  spirituous  liquors  for  sale,  he  should  be 
liable  to  the  forfeiture  of  500/.  Now  if  the  very 
moment  these  spirits  from  Ireland  reached  the  Bri* 
tish  shores,  they  became  British  spirits  amongst 
other  regulations,  no  man  could  purchase  them, 
unless  he  purchased  them  from  persons  having  the 
words  *'  distiller,  rectifier,  or  compounder  of  spiri- 
"  tuous  liquors"  painted  over  his  door,  and  the  con- 
sequence 
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1823.  sequence  would  be»  to  make  it  compulsory  on  the 
TheATTOR-  Irish  trade,  to  send  them  into  the  hands  of  certain 
V.  rival  traders  in  this  country.  By  this  very  Act«  also, 
under  which  the  seizure  in  question  was  made 
D^San J"'  (sec.  84.)  there  are  two  exceptions  j  one  is,  ex- 
cept  raw  or  unrectified  spirits  or  spirits  of  wine, 
which  had  been  received  by  permit,  or  any  mixture 
of  foreign  spirits  mixed  with  British  spirits.  Now 
that  exception  is  not  one  that  could  apply  to  the 
spirits  which  are  the  subject-matter  of  this  seizure, 
because  when  that  Act  was  passed,  no  Irish  spirits 
could  be  received  by  permit  in  the  way  pointed  out 
by  this  Act,  for  Irish  spirits  were  foreign  spirits 
at  the  time  this  Act  passed ;  and  if  these  spirits 
cannot  be  brought  within  the  exception,  so  neither 
can  they  within  that  part  of  the  clause  which 
creates  the  ofience :  and  in  pleading,  where  an  of- 
fence is  stated  in  any  information,  the  particular 
exceptions  must  be  negatived.  Irish  spirits,  there- 
fore, are  not  in  the  clause  that  creates  the  forfeit- 
ure ;  and  for  that  reason  the  pleader,  in  this  case, 
has  not  been  content  with  stating  that  they  are 
British  spirits,  but  as  he  could  not  state  of  what 
description  of  spirits  they  are,  he  has  eked  out  a 
description  by  the  help  of  other  words,  from  which 
it  has  been  intended  to  infer,  that  they  fall  within 
the  meaning  of  the  Act. 

Upon  the  construction  of  the  Act  of  Union  taken 
alone  therefore,  it  was  contended  that  these  spirits 
could  not  for  every  purpose  be  taken  to  be  British 
spirits. 

They 
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They  then  adverted  to  the  language  of  the  Le-       ^822. 
gislature  in  certain  statutes  passed  shortly  after  the     TheAiroR- 
Act  of  Union,  from  which  they  proposed  to  shew  v. 

that  the  word  "  British  "  could  not  in  the  prefix  to 
the  article  in  the  Schedule  have  the  force  imputed  bSmI^" 
to  it  on  the  part  of  the  crown. 

After  the  Act  of  Union  was  passed,  the  next 
statute  relating  to  the  matter  in  question,  was  the 
4Sd  Geo.  III.  chap.  81.   "An  Act  for  granting  to 
^<  his  Majesty,  until  twelve  months  after  the  ratifi- 
*'  cation  of  the  definitive  treaty  of  peace,  certain 
" additional  duties  of  Excise  in  Great  Britain** 
In  that  statute,  schedule  A,  there  was  an  item  "For 
"  every  gallon  of  British  Spirits,  of  a  strength  not 
^'  exceeding  that  of  1  to  10  over  hydrometer  proof, 
'*  manufactured  in  Scotland^  and  brought  from 
^'  thence  into  England^  2s.  5d.^**  which  plainly 
shewed  that  the  words  "  British  spirits,''  was  a 
term  that  had  not  escaped  the  attention  of  the  Le- 
gislature at  that  time ;  but  yet  in  the  next  page, 
there  was  the  article  ^^ Irish  spirits}''  and  those 
were  described  by  precisely  the  very  same  words 
that  had  been  before  used  in  Schedule  A^  in  the 
Act  of  Union,  under  the  article  "  British  spirits." 
"  For  every  gallon  of  spirits,  aqua  vitar^  or  strong 
'*  waters,  distilled  or  made  in  Ireland^  and  im- 
"  ported  into  Great  Britain  at  a  strength  not  ex- 
"  ceeding   1    to   10  over  hydrometer  proof^  2s. 
^^  10|(/."     Admitting,  therefore,  for  the  sake  of 
argument,  that  the  former  schedule  was  doubtful 
on  account  of  the  use  of  the  word  *^  British** — ^in 
three  years  afterwards,  the  Legislature  intending  to 

increase 
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1822.  increase  the  duty,  laid  an  additional  sum  upon 
The  Attor-  what  in  the  body  of  the  act  they  call  Irish  spirits, 
V.  descnbmg  them  as  spirits  distilled  or  made  m  Ire-^ 
m^Kewmk.  ^^^^  ^^j  imporjted  into  Great  Britain^  the  very 
DeftSdant^'"'^  Same  description  before  given  of  them  in  the  sche- 
dule to  the  Act  of  Union  under  the  prefix  '*  Spirits, 
British".  That,  it  was  urged,  was  a  legislative 
exposition,  which  made  it  necessary  to  consider 
that  the  word  British  had  crept  into  the  former 
act  accidentally,  or  that  the  only  construction  to 
be  put  upon  the  former  act  was,  according  to  the 
enacting  part,  that  these  spirits  were  Irish^  and 
not  British.  The  schedule  in  the  4Sd  of  Geo.  III. 
also  goes  further,  and  states  in  substance  that 
note  found  in  the  Act  of  Union.  <<  For  and  upon 
<*  all  such  spirits  last  above  mentioned,  above  the 
"  strength  of  1  to  10  over  hydrometer  proof,  a  duty 
^  in  proportion  to  the  last  mentioned  duty,  and  for 
'^  and  upon  all  such  of  the  said  spirits  as  shall  be 
*^  sweetened  or  compounded,  a  like  duty  computed 
*^  upon  the  highest  degree  of  strength  at  which 
"such  spirits  can  be  made/*  So  fiir,  therefore, 
fi'om  there  being  no  such  term  as  "  Irish  qiirits** 
known  to  the  Legislature,  they  use  the  term  ^'  Irish 
spirits,"  as  a  distinct  head  and  they  apply  to  it  the 
very  same  denomination  of  spirits,  thereby  furnish- 
ing an  argument  from  the  mouth  of  the  Legisla- 
ture itself,  to  shew  that  when  they  used  the  term 
"  British  spirits**  before,  they  meant  nothing  more 
than  is  stated  in  this  Act.  If,  in  the  Act  of  Union, 
the  words  had  been  *<  Spirits,  /mA,**  no  objection 
could  have  existed,  and  that  is  the  only  ground 
upon  which  the  Crown  can  expect  to  succeed.  So 
-■  ^   ^  in 
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ia  the  same  schedule,  in  furtherance  of  that  ex-    v.^^^.^^^^ 
position  a  duty  is  fixed.    "  For  every  gallon  of  ^^!q^™j^"j^ 
**  brandy,  spirits,  &c.  imported  into  Great  Britain^    j^i,^^;„^ 
not  being  Irish  spirits.*^    In  the  same  manner,  in 
the   54  Geo.  III.  chap.  149.  sec.  IS,  14.    Irish  ^iElu' 
and  British  spirits  are  distinguished,  and  in  sec. 
15. — ^which  allows  to  rectifiers  150  gallons  of  J9ri- 
tish  brandy  rectified  British  spirits  or  compounds 
for  every  100  gallons  of  such  Irish  spirits,  which 
they  shall  have  respectively  received — the  two 
terms  are  put  in  contradistinction  to  each  other, 
shewing,  that  the  Legislature  certainly  contem- 
plated that  there  might  be  one  sort  of  spirits  of  a 
class  called  British^  and  another  of  a  class  called 
Irish. 

Adverting  also  to  the  4th  section  of  the  54th 
Geo.  III.  cap.  149.  which  was  passed  to  regulate 
until  the  end  of  the  next  Session  of  Parliament, 
the  trade  in  spirits  between  Great  Britain  and  Ire- 
landy  reciprocally— it  is  thereby  enacted,  '^  that  if 
^'  any  spirits  made  in  Ireland^  ^hall  be  Imported 
«<  or  brought  into  Great  Britain  at  a  strength  ex- 
"  ceeding  that  of  one  to  four  over  hydrometer 
"  proof,  they  shall  be  forfeited :"  it  was  urged 
that  there  was  no  occasion  for  that  legislation,  if 
the  construction  of  the  Crown  were  right ;  because 
if  Irish  spirits  when  imported  into  this  country  be- 
came EngUsh  spirits,  they  would  be  forfeited,  long 
before  this  Act,  for  no  English  spirits  could  be 
brought  to  the  British  market  of  so  great  a  strength : 
but  this  Act  fixing  the  maximum  for  the  first  time 
as  to  Irish  spirits,  provided,  that  if  Irish  spirits  were 

VOL.  XI.  Y  brought 
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1822.      brought  here  of  a  greater  strength  than  from  one 

The  Attor-   to  four  over  proof,  they  shall  be  forfeitable.    From 

mby-general  ^j^^j.  ji^^y  inferred,  the  Legislature  could  not  have 

MCKENZIE,    considered  that  they  were  already  British  spirits, 

ArgumcDt  for  for  if  thev  wcrc,  they  were  subject  to  forfeiture  long 

Defendant.     ,     ^  /  .  />   ,  *  x  •        ^     •.  • 

before  the  passing  of  that  Act.  In  section  9,  it  is 
further  enacted,  "  that  the  proprietor  or  proprietors, 
**  importer  or  importers,  consignee  or  consignees  of 
"  any  spirits  made  or  manufactured  in  Great  Bri- 
*'  tern,  and  imported  from  thence  into  Ireland^  or 
"  made  and  manufactured  in  Ireland^  and  imported 
"  from  thence  into  Great  Britain,  shall  do  certain 
"  acts  and  conform  to  certain  regulations."  It  was 
thereupon  observed,  that  it  h^d  been  stated  in  the 
course  of  the  argument  for  the  Crown,  that  these 
being  British  spirits,  must  be  subject  to  all  the  re- 
gulations of  British  spirits,  one  of  which  is,  that 
jBnVi^A  spirits  cannot  be  sent  into  the  hands  of  any 
one  of  a  certain  strength  mentioned,  unless  he  be 
a  rectifier,  and  they  are  sent  to  him  for  the  reduc- 
tion of  them ;  but  it  was  remarked,  that  there 
is  not  a  word  as  to  sending  the  spirits  mentioned 
here  into  the  hands  of  the  rectifier — ^the  words 
being,  that  the  proprietor  or  proprietors,  importer 
or  importers,  consignee  or  consignees,  of  any  spirits 
made  or  manufactured  in  Great  Britain,  and  im- 
ported from  thence  into  Ireland,  or  made  and 
manufactured  in  Ireland  and  imported  from  thence, 
&c.  It  appears,  therefore,  that  the  Legislature 
were  aware  that  spirits  might  be  imported  from 
Ireland  into  the  hands  of  the  consignees  or  im- 
porters; whereas  the  Crown's  construction  must 
be,  that  as  the  moment  they  reach  the  shores  of 

England, 


nby-Oeheral 

V, 

M'Kbnzib. 


Defendant. 


TRINITY   TERM,   8   GEO.   IV.  811 

England  J  they  are  British  spirits,  if  imported  here,      1822. 
fhey  must  go  directly  into  the  hands  of  the  recti-  The  attor- 
fier,  or  the  importer  must  reduce  them  himself. 
By  the  54th  of  the  King,  however,  the  Legislature 
recognizes  that  spirits  might  be  imported  from  IrC"  Argamentfor 
land  into  the  hands  of  the  importer,  or  into  the 
bands  of  the  consignee :  and  if  that  was  their  in- 
tention, it  shews  that  such  spirits  were  not  neces- 
sarily to  be  carried  to  the  rectifier,  and  if  not,  the 
26th  of  the  King  does  not  apply  to  them.     That, 
therefore,  was  urged  as  an  additional  ground  for 
shewing  that  the  construction  contended  for  by  the 
Defendant,  was  the  correct  one. 

It  was  remarked  that  this  was  not  a  new  ques- 
tion entirely;  for  though  it  had  never  been  brought 
directly  in  discussion  before  the  Court,  whether 
the  former  Acts  made  before  the  passing  of  the 
Union,  do,  or  do  not,  apply  to  Irish  spirits  import- 
ed }  yet  in  a  case  of  the  Attomey^General  v.  Vm- 
cent^  it  was  said  to  have  come  collaterally  before 
Lord  Chief  Baron  Macdonald  on  the  4th  July  1 804. 
That  was  stated  to  be  a  case  wherein  the  then  At- 
torney-General maintained  that  the  question  was  a 
question  of  fact  as  to  the  quality  of  a  certain  quan- 
tity of  Irish  spirits  seized,  it  being,  whether  they 
were  compounded  spirits,  or  raw  spirits  uncom- 
pounded,  and  that  was  submitted  to  the  Jury }  but 
when  the  Lord  Chief  Baron  summed  up,  a  doubt 
arose  in  his  mind,  whether  these  former  Acts  of 
Parliament  applied  to  the  subject  matter  in  dispute 
or  not :  if  they  did  not,  the  investigation  whether 
they  belonged  to  one  class  or  the  other  was  beside 

y2  the 
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1829-       the  question.    The  Chitf  Baron  there  said  "  I  con- 
r^Jj^ATTOR-   ceive  that  this  Act  of  the  26th  of  the  King,  whicA 
MBY^BHBRAL  jg  handcd  up  to  me,  can  have  nothing  to  do  with 
W'Kenzie.    ^Yie  subject,  for  it  refers  to  British  spirits." 

Argument  for 

The  I  Geo.  IV.  chap.  77.  imposes  excise  coun- 
tervailing duties  ^^  for  and  upon  every  gallon,  Eng- 
Usk  wine  measure,  of  Irish  spirits,  which  shall  be 
imported  or  brought  from  Ireland  into  England 
not  exceeding  certain  degrees  of  strength,  and  so 
in  proportion  for  any  greater  degree  of  strength, 
following  the  same  enactment  in  terms  as  that 
which  was  originally  contained  in  the  Act  of  Union. 
By  the  98d  sect,  of  the  46th  Geo.  III.  chap.  88. 
sec.  98.  entitled  ^^  an  Act  to  provide  for  the  regu- 
^'  lating  and  securing  the  collection  of  the  duties 
<*  on  spirits  distilled  in  Ireland^  and  the  warehous* 
'*  ing  of  such  spirits  for  exportation  j"  it  is  pro- 
vided that  no  spirits  of  a  strength  less  than  a 
strength  equal  to  one  to  ten  over  hydrometer  proo^ 
by  Clarke^s  hydrometer,  or  by  such  other  hydrome- 
ter as  shall  be  approved  of  by  the  Commissioners 
for  executing  the  office  of  Lord  High  Treasurer 
of  Ireland  shall  be  so  warehoused.  That  was  a 
provision,  the  terms  of  which,  shewed  exportation 
to  England  was  in  the  view  of  the  Legislature:  and 
by  sect.  101.  it  is  further  provided,  ^^  that  all  such 
spirits  shall  be  shipped  only  in  such  vessels  as  by 
law  spirits  of  Irish  manufacture  may  be  shipped  in 
for  exportation,  subject  to  all  regulations,  forfeit- 
ures, and  penalties,  in  respect  of  relanding  or  un- 
shipping the  same,  as  are,  or  may  be  contained  in 
any  Act  or  Acts  respecting  spirits  shipped  from 

Ireland 
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Ireland  for  exportation  to  Great  Britain  or  else-  ^822. 
where."  By  another  clause  (107)  the  Act  provides  The  Attor- 
certain  regulations  for  the  drawback  to  be  allowed  ""^•^;'"^"^'' 
on  exportation  of  Irish  spirits  to  Great  Britain.  *^'^■^"'• 
Section  108  has  these  words,  *•  whenever  such  spi-  Argnmentfor 
rits  which  shall  not  have  been  warehoused  under 
this  Act,  shall  be  entered  for  exportation  to  Great 
Britain^'^t  then  makes  certain  provisions.  Irish 
spirits  may  clearly  be  imported  into  Great  Britain  of 
a  strength  of  not  less  than  one  to  ten :  but  if  the 
argument  used  for  the  Crown,  is  correct^  that  such 
spirits  are  to  be  considered  as  British  spirits  to  all 
intents  and  purposes,  they  cannot  be  sent  out  to  the 
public  at  all,  as  no  person  can  send  them  out  of  a 
greater  degree  of  strength  than  one  to  eight  under 
proof,  the  minimum  at  which  the  Irish  distiller  may 
import  it,  but  when  it  gets  here,  it  may  be  seized. 
It  is  therefore  plain,  from  all  these  statutes,  that 
spirits  made  in  Ireland  imported  since  the  Union, 
are  not  under  the  same  terms  as  British  spirits  so 
called.  In  the  49th  Geo.  III.  also, — chap.  8.  (which 
was  an  Act  to  suspend  the  importation  of  British  or 
Irish  made  spirits  into  Great  Britain  Or  Ireland  re- 
spectively, till  the  intercourse  between  the  countries 
should  be  regulated)  reciting,  that  doubts  had  arisen 
whether  the  regulations  made  as  to  the  drawbacks 
and  countervailing  duties  did  not  operate  in  favor 
of  one  country  to  the  prejudice  of  the  other,  con- 
trary  to  the  Act  of  Union,  for  which  reason  the  spi- 
rit trade  to  each  country  is  suspended, — British 
made  spirits  and  Irish  made  spirits  are  brought  into 
opposition  to  each  other.  That  affords  another  Le- 
gislative exposition,  that  Irish  spirits  cannot  be  con- 

sidered 
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1822.       sidered  to  mean  British  spirits  in  the  proper  mean- 
TheATTOR-   ing  of  the  term. 

NEY'OeNBRAL 

o. 

M'Kbnme.        g^  ^^^  ^^^Yi  Geo.  III.  cap.  83.  sec.  3.  it  is  enact- 
Argument  for  ed  (referring  to  the  Act  of  Union)  that  the  im- 
porters of  Irish  spirits  into  Great  Britain^  shall  be 
allowed  a  drawback  of  the  whole  duty  on  exporta- 
tion;   The  English  distiller  must  make  and  ware- 
house his  spirits  for  exportation,  without  paying 
any  duty,  in  a  different  place  from  that  in  which  he 
makes  them  for  home  consumption.  If  spirits  should 
be  imported  from  Ireland  to  England  ic^  be  export^ 
ed,  the  duty  then  paid  upon  importation  ought  to 
*    be  returned  to  the  Irish  distiller,  otherwise  the  Eng- 
lish  and  Irish  distiller  would  not  be  on  a  trading 
par ;  but  if  the  construction  of  the  Crown  be  right, 
that  these  spirits  so  imported,  become  British  spi- 
rits, there  is  no  regulation  in  this  Act  which  would 
enable  him  to  get  any  drawback  at  all ;  for  British 
spirits  have  no  drawback  allowed  on  exportation, 
having  been  made  without  paying  any  duty.  There 
is  however  no  provision  in  this  Act  enabling  the 
Irish  distiller  to  go  to  the  Excise  and  demand  the 
duty  he  had  paid,  for  if  the  Court  should  hold  that 
Irish  spirits  form  a  class  of  themselves — that  though 
they  did  not  formerly,  when  they  came  into  Eng- 
landj  become  British  spirits ;  yet,  that  they  are  now 
a  class  of  British  spirits,  introduced  by  the  Act  of 
the  Union ;  whether  they  are  called  British  Irish 
spirits,  or  spirits  made  in  Irelandy  and  imported  into 
ijhreat  Britain^  by  neither  of  those  descriptions 
could  the  drawback  be  obtained. 


It 
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It  was  in  conclusion  urged,  that  this  statute  was       ^8^* 
not  so  much  to  be  considered  in  the  light  of  an  Act   The  attob- 
of  Parliament,  as  in  the  light  of  a  great  international  ^^'  Jf  *"*'' 
treaty:  and  it  was  urged  that  the  ground  of  con-    ^*^"''^'^' 
struction,  which  has  always  been  had  recourse  to  Argnment  for 

'  *^  Defendant. 

when  treaties  have  been  to  be  interpreted  is,  liiat 
it  should  be  as  liberal  as  possible,  that  they  should 
not  bring  persons  under  forfeiture,  where  it  was  not 
necessarily  to  be  inferred  from  the  language  of  the 
treaty  itself«  At  the  time  this  Act  passed,  it  was 
an  Act  that  was  rather  sought  for  by  this  country 
than  by  Ireland:  it  formed  a  great  part  of  the  boon 
held  out  to  Ireland  J  in  the  advantage  to  be  derived 
to  the  different  manufactures  oflrelandj  and  above 
all  others  the  advantage  it  would  be  to  the  agricul- 
ture of  that  country.  And  if  the  Irish  have  either 
by  greater  skill  or  experience,  the  power  to  extract 
a  stronger  spirit  than  the  English  distiller,  it  can- 
not be  presumed  to  have  been  the  intention  of  the 
Legislature,  that  any  superiority  in  skill  which  the 
Jrish  manufacturers  possess,  should  be  crushed,  by 
denying  them  the  advantage  of  it  in  this  country ; 
for  it  would  be  a  strange  thing  to  say  to  the  Irishj 
we  will  deal  with  you  on  equal  terms,  you  shall  pay 
a  countervaiHng  duty  proportionate  to  the  quality 
of  the  article  you  can  make — which  plainly  allows, 
that  if  they  can  make  a  stronger  spirit  than  we  can, 
they  may  do  so— on  paying  a  duty  upon  it  in  pro- 
portion ;  and  then  to  make  it  a  law  that  Irish  spi- 
rits brought  here  should  be  forfeited,  because  the 
British  merchant  by  our  private  regulations,  or 
from  want  of  knowledge  of  the  art,  is  not  able  to 
make  it  so  strong.  That  would  not  be  a  liberal, 
nor  the  sound  construction  of  such  an  Act.    In 

every 
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1822.  every  case  in  which  matters  of  this  kind  have  come 
The  attor-  undcr  discussion,  in  any  Treaty,  in  any  Act  between 
WBY  BMERAi.  jj^jiQug^  ^^g  invariable  rule  of  construction  is,  that 
'  the  presumption  shall  be  against  the  stronger  party. 
Argument  for  if  there  is  doubt ;  because  that  party  has  the  power 
to  impose  his  own  terms.  Taking  it  then  to  be 
mere  matter  of  construction — VatteVs  Law  of  Na- 
tions was  referred  to  (B.  IL  chapter  17.  "  Of  the 
interpretation  of  Treaties,*'  Sect.  264.)  where — 
speaking  of  the  doubts  that  are  afterwards  raised, 
upon  the  precise  meaning  of  the  terms  used  in 
treaties, — ^it  is  said  ^^  The  following  Rule  will  at 
once  cut  short  all  chicanery — Jfhe  who  could  and 
ought  to  have  explained  himself  clearly  ondJuUjfj  has 
not  done  it^  it  is  the  worse  jor  him,  Jbr  he  cannot  be 
allowed  to  introduce  subsequent  restrictions^  which  he 
has  not  expressed.  This  is  a  maxim  of  Roman  Law, 
F actionem  obscuram  iis  noscere  in  quorum  Jidt  po- 
testate  Legem  apertius  conscribereJ*  At  the  time 
the  Act  passed,  it  was  urged  that  it  was  in  the  power 
of  England  to  explain  fully  what  she  meant.  I^ 
therefore,  the  Legislatture  had  meant  to  express, 
that  Irish  Spirits  when  brought  into  this  country, 
should  be  treated  as  British  Spirits,  they  might 
have  so  expressed  it,  they  had  at  that  time  the 
power  to  do  it — ^and  they  have  not  done  it.  Si 
voluit  non  dixit. 

In  this  case  it  was  submitted  that  the  words  are 
sufficient  to  raise  a  doubt,  and  if  they  were,  the 
doubt  should  be  resolved  against,  and  not  in  favor 
of  the  stronger  party,  who  are  now  endeavouring  to 
bring  it  to  bear  against  the  weaken 

It 
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It  was  on  the  whole  contended,  that  Irish  made       1833. 
spirits,  when  imported,  are  not  subjected  thereby  to   TheArroR- 
aU  the  previous  regulations  in  respect  of  British  "*^-^«"«»a«' 
spirits,  and  consequently  the  Act  of  the  26  of  Geo.   ^*'^*"««- 
III.  does  not  apply  to  them ;  and  therefore  the 
judgment  of  the  Court  on  this  Information,  ought 
to  be  in  favor  of  the  Defendant  upon  the  record. 

In  reply—  the  substance  of  the  general  argument       Reply, 
for  the  Crown  was  repeated  and  enforced,  and  the 
positions  urged  on  the  part  of  the  Defendant  repre- 
sented  as  an  attempt  to  obtain  an  undue  advan- 
tage. 

It  was  then  insisted,  that  the  words  <^  British  spi- 
rits'^  were  not,  as  had  been  contended,  a  mere 
marginal  note,  but  were  so  denominated,  with 
reference  to  the  provisions  of  the  statute,  as  one 
of  the  consequences  of  the  Act.  They  were, 
therefore,  part  of  the  Act  itself,  and  the  Court 
could  not  reject  them,  forming  as  they  did,  the 
most  material  part  of  the  enactment,  and  as  such, 
they  supported  the  construction  on  which  these 
words  were  founded,  that  Irish  spirits,  when 
brought  into  the  English  market,  were  to  be  consi- 
dered to  all  intents  and  purposes  British  spirits, 
entitled  to  the  same  privileges,  and  to  be  no  longer 
subject  to  the  restrictions  to  which  they  were  be- 
fore subject,  but  subject,  certainly,  to  the  same  re- 
gulations as  British  Spirits,  otherwise  there  would 
be  no  mutuality,  no  reciprocity ;  and  so  far  from 
being  put  upon  an  equality,  the  Irish  would  be  on 
a  superior  footing,  and  would  have  such  superior 

advantages 
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1839.       advantages  in  the  British  trade,  as  would  drive  the 
ThTAiTOB.   British  commodity  out  of  the  market 

M'Kbmzik.  Jq  answer  to  the  arguments  founded  on  subsequent 
Reply.  Acts,  iu  which  it  was  said  that  the  Legislature  had 
not  uniformly  adhered  to  the  term  British  spirits, 
because  those  called  British  spirits  in  the  Act  of 
Union,  are  called  Irish  spirits  in  other  Acts,  and 
more  particularly,  in  the  Act  of  the  54th  of  the 
late  King ;  it  was  insisted,  that  this  Statute,  the 
Act  of  Union,  was  to  be  construed  per  se,  and  be- 
ing sufficiently  clear  and  explicit,  did  not  require 
the  aid  of  other  statutes  in  order  to  its  construction, 
and  that  if  it  did,  they  would  be  found  to  support 
the  construction  put  on  it  by  the  Crown,  rather 
than  that  of  the  Defendant ;  and  it  was  further  ob- 
served, that  the  former  had  been  the  only  construc- 
tion hitherto  always  put  on  it,  by  the  conduct  of 
the  Irish  traders^  the  parties  to.  the  Act. 

On  that  point  it  was  urged,  that  it  could  not  be 
expected,  that  in  a  great  national  contract  of  this 
sort,  where  the  two  countries  were  stipulating  for 
great  objects,  all  the  particular  regulations  which 
might  be  adapted  to  the  views  of  the  two  countries 
thus  united,  should  be  embodied  in  one  Act.  It 
must  necessarily  be  left  to  future  occasions,  to  make 
suitable  provisions  to  supply  discovered  deficiencies 
by  new  statutes.  For  instance,  this  difficulty  was 
soon  found  to  occur,  of  which  no  advantage  had 
been  taken.  By  the  English  Law,  spirits  must 
pass  immediately  from  the  hands  of  the  distiller 
ioto  the  hands  of  the  rectifier — when  the  spirits  are 

distilled 
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distilled  in  Ireland^  they  come  over  here  to  the  im-       1822. 
porter — ^he  is  not  a  distiller  himself,  and  therefore   TheArroR- 
there  might  be  a  question,  whether,  as  they  pass  ^^*-^""*"^"^ 
through  his  hands,  they  might  not  be  liable  to  sei-    ^*^^"""- 
zure ;  that  is  one  of  the  difficulties  arising  from       Reply* 
considering  such  as  British  spirits,  which  was  ob- 
viated by  the  54th  of  the  late  King,  removing  a 
technical  difficulty,  which  could  not  be  expected 
to  have  been  provided  for  in  detail,  although  it 
was  in  substance.     Another  difficulty  was,  that 
spirits  must  be  reduced  to  the  proper  strength,  be- 
fore they  could  get  into  the  hands  of  the  dealer 
by  the  rectifier ;  it  might  be  said,  that  the  laws  al- 
lowed that  to  be  done  in  certain  cases  only,  which 
were  not  applicable  to  Irish  spirits,  till  the  year 
1814,  so  that  it  became  necessary  to  have  that  dif- 
ficulty also  removed. 

By  considering  them  to  be  British  spirits  within 
the  meaning  of  the  Act  of  Union,  and  subject  to 
British  regulations,  that  difficulty  was  virtually  ob- 
viated. On  the  occasion  of  passing  the  54  Geo.  III. 
no  Member  of  either  House  of  Parliament  object- 
ed, that  as  Irish  spirits,  they  were  not  BriHsk  spi- 
rits, and  that  therefore  there  existed  an  advantage 
over  England  in  favor  of  Ireland  under  the  Act  of 
Union,  in  not  being  subject  to  such  regulations  as 
affected  the  British^  on  the  ground  of  its  being  such 
innovation  as  would  equalize  them,  and  thereby  a 
breach  of  that  contract.  With  unusual  care,  Bri- 
tish  spirits,  and  spirits  made  in  Ireland^  exported 
into  Great  Britain^  are  treated,  in  the  language  of 
all  the  statutes,  as  convertible  terms ;  the  54th  of 

George 
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1823.       George  III.,  called  the  Spirits  Intercourse  Act, 
TfaTAiTOR.   passed  to  regulate  the  trade  between  the  two  coun- 
key-Gbiibral  j.^gg^  j^  introduce  regulations,  and  remove  dlfficul- 
m«keiczib.    ^j^g^  ^^^  jj^^  existed  in  the  minds  of  persons  upon 
Reply.      the  subject,  enacts  (sec.  14.)  ^<  That  the  proprietor 
or  proprietors,  importer  or  importers,  consignee  or 
consignees  of  any  spirits  made  or  manufitctured  in 
Ireland^  and  imported  firom  thence  into  Great  BrU 
tairij  under  or  by  virtue  of  this  Act,  shall  imme- 
diately on  the  landing  thereof,  carry  and  convey  the 
same,  or  cause  the  same  to  be  carried  or  conveyed 
to  and  put  into  such  warehouse  or  warehouses  for 
that  purpose  provided  (at  the  charge  of  such  pro- 
prietor or  proprietors,  importer  or  importers,  con- 
signee or  consignees),  as  shall  be  approved  of  by 
the  Commissioners  of  Excise,  or  any  three  or  more 
of  them,  in  England  or  Scotland  respectively  as  the 
case  may  require,  and  such  proprietor  or  proprie- 
tors, importer  or  importers, consignee  or  consignees, 
shall,  before  he,  she  or  they  shall  remove,  or  be  en- 
titled to  any  permit  for  the  removal  o^  any  such 
spirits  from  or  out  of  such  warehouse,  give  to  the 
proper  officer  of  Excise,  notice  in  writing,  to  attend 
at  such  warehouse  or  warehouses,  between  the 
hours  of  seven  in  the  morning,  and  four  in  the  after- 
noon, for  the  purpose  of  seeing  such  spirits  reduc- 
ed as  thereinafter  mentioned.     And  such  proprie- 
tor, &c.  shall,  immediately  on  such  officer's  attend- 
ance, or  within  half  an  hour  then  next  following, 
reduce,  in  the  presence  of  such  officer,  all  such  spi- 
rits intended  to  be  removed,  to  the  strength  of  one 
to  ten  over  hydrometer  proof,  and  if  such  propri- 
etor, &c.  shall  neglect  or  refuse  to  give  such  notice, 

or 
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or  to  reduce  such  spirits  in  manner  aforesaid,  all       1822. 
such  spirits  shall  be  forfeited."    Now  one  to  tea   The  attor. 
over  hydrometer  proof  is  the  strength  at  which 
British  spirits  are  to  be  distilled ;  the  rectifier  may 
add  fifty  per  cent  to  what  he  receives  from  the  dis*      Reply, 
tiller,  because  he  is  entitled  to,  and  send  out  one 
hundred  and  fifty  gallons  of  one  to  eight  under 
hydrometer  proof,  for  every  one  hundred  gallons 
received.     In  the  next  section  (the  15th)  It  is  fur- 
ther enacted,  that  *^  there  shall  be  allowed  to  the 
rectifiers  and  compounders  of  spirits  in  that  part 
of  Great  Britain  called  England,  permits,  for  the 
sending  out  any  number  of  gallons,  not  exceeding 
the  rate  or  proportion  of  one  hundred  and  fifty  gal- 
lons of  British  brandy,  rectified  British  spirits  or 
compounds,  for  every  one  hundred  gallons  of  such 
Irish  spirits  which  they  respectively  shall  have  re- 
ceived, of  the  strength  of  one  to  ten  over  hydro- 
meter proof."    There  they  are  called  "  Irish  spi- 
rits,"  merely  because  they  are  made  in  that  part 
of  the  United  Kingdom  called  Ireland^  and  for 
distinction,  as  the  produce  of  this  country  is  termed 
Worcester  or  Stqffbrdshire  China,  and  Hereford-^ 
shire  or  Devonshire  cyder:  so  spirits  made  in  Ire* 
land,  are  called  Irish  spirits ;  but  they  are  British 
spirits,  when  imported  into  England^  for  all  pur- 
poses of  regulation  and  of  duty,  and  subject  to  be^ 
dealt  with  exactly  as  British  spirits  are,  and  are 
treated,  even  where  they  are  termed  /mA,  as  being 
British  in  all  acts  of  legislation  regarding  British 
spirits.     Thus  they  are  here  required  to  be  reduc- 
ed to  the  strength  of  British  spirits,  and  the  jBrf- 
tish  rectifier  is  allowed  permits  accordingly.    But 

the 
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1822.  the  43d  of  Geo.  III.  ch.  69.  *«  Sched.  B.— Duties/* 
The  attor-  it  was  Contended,  removed  all  doubts  which  had 
been  endeavoured  to  be  cast  on  the  question,  by 
the  attempt  to  shew,  that  the  Legislature  had  itself 
Reply.  furnished  an  exposition  of  its  meaning,  inconsistent 
with  such  a  construction  of  the  Act  of  Union  in 
that  respect  as  it  would  be  necessary  to  establish 
as  the  true  one,  in  order  to  support  the  present  in- 
formation. Under  the  head  (in  Sched.  B.— Duties.) 
'•  Spirits  British"  there  are  precisely  the  same 
articles  described,  in  the  same  words  as  in  the  item 
in  question  in  the  Act  of  Union,  and  in  substance 
the  same  note,  and  that  at  once  proves  most  clearly, 
that  by  whatever  denomination  Irish  spirits  may 
be  here  or  there  termed,  in  two  or  three  statutes, 
they  are,  when  in  England^  British  spirits,  and  are 
technically  so  called,  where  it  is  necessary  to  give 
them  an  exciseable  name. 

As  to  the  argument,  that  if  Irish  spirits  become 
British  spirits  when  imported  here,  they  would  not 
have  any  drawback  upon  exportation — ^it  was 
answered,  that  as  British  spirits,  the  Act  of  Union 
itself  had  provided  for  that,  enacting,  ^^  that  upon 
the  export  of  the  said  articles  from  each  country  to 
the  other,  respectively,  a  drawback  shall  be  given 
equal  in  amount  to  the  countervailing  duty,  pay- 
able on  such  articles  on  the  import  thereof  in  the 
same  country  from  the  other ;  and  that  in  like 
manner  in  future,  it  shall  be  competent  to  the 
United  Parliament  to  impose  any  new  or  additional 
countervailing  duties,  or  to  take  off,  or  diminish 
such  existing  countervailing  duties  as  may  iqipear 

on 
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on  like  principles  to  be  just  and  reasonable,  in  re-  l^^« 
spect  of  any  future,  or  additional,  or  internal  duty ;  Tbe  attor- 
the  same  article  says,  "That  all  articles,  the  growth,  "^•^JJ"''''^'' 
produce,  or  manufacture  of  either  country  when  m*^*«"^- 
exported  through  the  other,  shall  in  all  cases  be  Reply. 
exported,  subject  to  the  same  charges  as  if  they 
had  been  exported  directly  from  the  country  of 
which  they  were  the  growth,  produce,  or  manu- 
facture." They  are,  therefore,  by  the  Act  of 
Union,  with  respect  both  to  the  export  and  the 
internal  trade,  placed  on  the  same  footing  as 
British  spirits,  and  entitled  to  the  same  privileges. 
They  are  in  effect  by  the  Act  of  Union,  made 
British  spirits  on  importation  into  Britain.  It  was 
urged,  therefore,  that  the  argument,  that  but  for 
the  54th  of  Geo.  III.  spirits  made  in  Ireland  would 
not  have  been  subject  to  any  of  the  regulations  a& 
fecting  British  spirits,  proceeds  wholly  on  a  fallacy, 
because,  that  Act  was  passed  not  to  impose  any 
burthen  on  them,  or  to  subject  them  to  any  par- 
ticular regulation,  but  merely  to  relieve  the  Irish 
distillers  from  the  difficulties  which  it  was  con-> 
sidered  that  they  laboured  under,  arising  from  the 
doubts  which  had  existed  as  to  the  beneficial 
operation  in  their  favour,  in  some  respects,  of  the 
Act  of  Union. 

Spirits  made  in  Ireland  and  imported  into  this 
country,  it  was  contended,  must  be  either  foreign 
or  British,  no  other  description  of  spirits  being 
recognised  by  law  in  this  kingdom.  If  they  are 
foreign  spirits,  it  was  urged,  they  would  be  sub- 
ject to  a  much  higher  duty  on  importation :  if 

they 
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1828.       they  are  not,  they  must  be  -BnV&A-^-otherwise,  it 

TbeATTOR-   must  be  argued,  that  they  are  neither  British  nor 

MBR     gj,.gjgn^  ]ju(.^  tijgt  tijgy  are  something,  sni  gene- 

■*"■•    pjg^  called  Irish  spirits,  not  subject  to  the  restric* 

R«p?y-      tions  to  which  they  were  subject  before  the  Act 

of  Union  as  foreign  spirits,  and  entitled,  not  only 

to  all  the  privileges  of  British  spirits  to  the  full 

extent,  but  also  to  privileges  which  belong  to 

neither  British  nor  foreign  spirits,  that  of  being 

brought  into    the  British  market  of  a  greater 

strength  than  is  allowed  to  British  or  foreign  spirits* 

Adverting  in  conclusion,  by  way  of  recapitula- 
tion, to  the  obvious  nature  and  necessary  meaning 
of  what  (it  was  contended)  ought  to  be  regarded  and 
construed  liberally,  as  being  rather  a  great  inter- 
national contract,  than  a  legislative  act ;  and  as 
a  compact  made  between  the  two  countries  as  par- 
ties, rather  than  a  mere  statute  passed  by  the  Unit- 
ed Parliament — to  the  manifest  object  and  inten* 
tion  of  both  countries,  treating  together  on  a 
broad  basis  of  complete  union  of  interests,  where 
consequences  productive  of  minor  inconvenience  to 
either  should  be  disregarded  as  being  remediable  in 
detail  in  another  manner ;  it  was  insisted,  that  even 
if  the  language  of  the  statute  had  been  still  less 
clear,  as  long  as  it  was  sufficiently  explicit,  regard 
being  had  to  the  intention  of  the  Legislature  to 
enable  the  Court  to  put  a  fair  construction  upon 
it,  they  might  so  construe  it  in  determining  par- 
ticular questions  arising  on  it  by  the  aid  of  the 
general  tqnor  of  the  Act,  and  the  declared  ob- 
jects of  the  Legislature.    Here,  however,  that  aid 

was 
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was  not  required,  as  the  words  io  the  schedule  had      1^33. 
put  an  express  and  conclusive  construction  on  the  •neAtroR. 
language  of  the  body  of  the  Act    It  was  there-  ""-^■'•■hal 
fore  submitted,  that  judgment  ought  to  be  given  for    m^kbmhb. 
the  Crown. 

Cur.  ad^.  xmU. 

The  Lord  Chitf  Baron  now  delivered  the  judg- 
ment of  the  Court. 

The  case  of  the  Attorney  General  v.  Mackenzie^    jadgntnt. 
stands  for  the  opinion  of  the  Court  this  day.    The 
question  came  on  before  us  upon  a  special  ver- 
dict, which  states  shortly,  that  the  spirits  in  ques- 
tion were  distilled  and  made  in  Irelar^d^  that  upon 
their  being  imported  into  England  from  Ireland^ 
the  proper  duties  were  paid;  that  they  were  seized, 
being  found  in  the  custody  of  the  Defendant  in 
England^  he  being  a  dealer  in  spirits,  and  not  being 
a  rectifier  or  compounder  of  British  spirits ;  and 
[^this  is  the  material  part  of  the  case],  that  the  spirits 
were  at  the  time  of  the  seizure,  in  quality  and 
strength  exceeding  one  to  ten  over  hydrometer 
proof.    It  was  found  that  the  time  at  which  this 
seizure  was  made,  was  after  the  Act  of  Union  with 
Ireland;  that  the  spirits  were  not  protected  by 
the  exceptions  which  are  mentioned  in  the  statute 
of  26  Geo.  III.  chap.  73.  sec.  34.  by  virtue  of  which 
the  seizure  was  made.    That  tection  provides  and 
enacts  ^^  That  if  any  British  spirits,  except  the  spi- 
rits excepted  (within  which  the  spirits  in  question 
do  not  fall),  shall  be  found  in  the  custody  of  any 
dealer  or  dealers  in  spirits,  not  being  a  rectifier  or 
compounder  of   British   spirits,  exceeding   the 

VOL.  XI.  z  strength 
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185J2.  '    Strength  of  one  in  eight  under  hydrometer  proof, 

iJiJ^A?^-    they  shall  be  forfeited."     It  is  clear,  and  it  seems 

wBir^BNKRAi.  admitted  by  the  Defendant's  counsel,  that  if  the 

M'KiMue.    spirits  were  British  spirits,  tlie  seizure  was  lawful. 

The  question  then  is,  whether  the  spirits  in  dispute, 

are  not,  according  to  the  law  as  established  at  the 

time  of  the  Union  between  England  and  Ireland^ 

to  be  considered  and  dealt  with  in  all  respects  as 

British  spirits,  though  in  fact  made  in  Ireland  i 

Before  the  Union  between  England  and  Ireland 
spirits  made  in  Ireland^  and  imported  inXjo  England^ 
were  held  to  be,  and  were  treated  as  foreign  spi- 
rits, and  accordingly  paid  a  higher  duty  than  spirits 
made  in  Britain^  and  that  duty  was  assessed  also 
in  a  different  manner.    Then  the  Act  of  Union 
passed  the  39th  and  40th  Geo.  III.   chap.  67.  ; 
and  the  6th    Article   of  that  Act  is  the   only 
part  of  the  statute  to  be  considered  as  applying  tQ 
the  subject  before  us.     Referring  to  the  mode  of 
drawing  up  that  Act  of  Parliament,  the  Articles 
were  part  of  the  act  beyond  all  question.    There 
is  no  material  difference  in  point  of  form  between 
the  Act  of  Union  between  Great  Britain  and  Ire-^ 
landy  and  the  Act  of  Union  between  Great  Britain 
and  Scotland.  The  sixth  article  is  this, — ^^  That  his 
Majesty's  subjects  of  Great  Britain  and  Ireland 
shall,  afler  a  given  time  (1  Jan.  1801),  be  entitled 
to  the  same  privileges,  and  be  on  the  same  footing 
as  to  encouragements  and  bounties  on  the  like  ar- 
ticles, being  the  growth,  produce,  or  manufacture 
of  either  country  respectively,  or  generally  in  re* 
spect  of  trade  and  navigation  in  all  ports  and  places 

in 
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in  the  United  Kingdom  and  its  dependencies,  and  ^^^^ 
that  in  all  treaties  made  by  his  Majesty,  his  heirs  TheAxroR- 
and  successors  with  any  foreign  Power,  his  Majes-  ^^^••^ 
ty's  subjects  of  Ireland  shall  have  the  same  privi- 
ties, and  be  on  the  same  footing  as  his  Majesty^s 
subjects  in  Great  BriUun^^  that  is  to  say,  the  sub- 
jects in  both  countries  shall  be  entitled  to  the  same 
privileges,  and  be,  in  all  respects,  on  the  same 
footing,  *'  as  to  encouragements  and  bounties  on 
the  like  articles,  being  the  growth,  produce,  or 
manufiicture  of  either  country  respectively  and  ge- 
nerally, in  respect  of  trade  and  navigation  in  all 
ports  and  places  in  the  United  Kingdom  and  its 
dependencies.'* 

The  Attorney  General  stated  the  excise  regula- 
tions, as  prescribed  by  the  different  statutes  with 
respect  to  spirits  in  England  and  in  Ireland  before 
tlie  Union  in  so  perspicuous  a  manner,  that  I  shall 
not  attempt  to  repeat  that  statement  of  those  regu- 
lations, nor  need  I  advert  to  them  particularly  here ; 
but  I  would  refer  the  Court  to  those  observations, 
which  are  still  fresh  in  the  memory  of  every  one  of 
us.  The  sixth  article  states  the  agreement  and 
contract  of  the  two  countries,  and  is  the  comer 
stone  on  which  the  arguments  on  both  sides  must 
be  founded.  That  article  goes  on  to  declare, 
that,  from  a  given  day,  ^'all  prohibitions  and  boun- 
ties on  the  export  of  articles,  the  growth,  pro- 
duce, or  manu&cture  of  either  country,  to  the 
other  shall  cease  and  determine,  and  that  the  said 
articles  shall  thenceforth  be  exported  from  one 
country  to  the  other  without  duty  or  bounty  on 

z  2  such 
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1422.      such  export/'  still  proceeding  on  a  principle  of 


The  attor-  equahtv  of  advantage  as  between  the  two  countnes, 

mby-Gembral  ...  ,  .  _    _ 

V.        considering  them  as  intended  to  be  put  upon  an 
equal  fooling.  Then  it  proceeds  thus :  <'  all  articles 
the  growth,  produce,  or  manufacture  of  either 
country   (not  hereinafter  enumerated  as  subject 
to  specific  duties),  shall  from  thenceforth  be  im- 
ported into  each  country  from  the  other,  free 
from  duty,  other  than  such  countervailing  duties 
on  the  several  articles  enumerated  in  the  schedule 
No.  One  A  and  B,  hereunto  annexed,  as  are  there- 
in specified,  or  to  such  other  countervailing  duties 
as  shall  hereafter  be  imposed  by  the  parliament 
of  the  United  Kingdom  in  the  manner  hereinafter 
provided."     The  countervailing  duties  are  cer- 
tainly, by  this  article,  considered  as  specified  dis- 
tinctly and  sufficiently  in  the  schedule  No.  One 
A  and  B  j  but  the  Legislature,  at  the  same  time, 
foreseeing  that  other  countervailing  duties  might 
hereafter  be  more  convenient  to  the  two  countries, 
it  is  left  to  Parliament  at  a  future  time  to  make 
such  alterations  as  circumstances  should  be  found 
to  require.    It  is  therefore  provided  that  **  for  the 
period  of  twenty  years  from  the  Union,  the  arti- 
cles enumerated  in  the  schedule  No.  2,  hereunto 
annexed,  shall  be  subject  on  importation  into  each 
country  from  the  other,  to  the  duties  specified  in 
the  said  schedule  No.  2." 

Having  read  so  much  of  the  sixth  Article  as 
seems  to  me  to  be  necessary  upon  the  present 
occasion,  I  turn  now  to  schedule  No.  One  A.  and  B. 
Schedule  No.  One  is  entitled  thus,  ^  Of  Uie  Arti- 
cles 
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cles  to  be  charged  with  countervailing  duties  upon  1822. 
importation  from  Ireland  into  Great  Britain^  and  The  attor 
&om  Great  Britain  into  Ireland^  respectively,  ac- 
cording to  the  sixth  Article  of  Union.'*  Let- 
ter  A.  is  "  On  importation  into  Great  Britain 
from  Ireland.*^  Beer,  Bricks,  and  Tiles,  Candles, 
and  a  great  number  of  other  articles  are  here 
enumerated  alphabetically,  to  which  the  counter- 
vailing duties  are  applied,  and  we  come  at  last  to 
spirits.  It  is  headed,  "  Spirits,  British.''  The 
item  is,  **  For  every  gallon,  EngUsk  wine  measure, 
of  ^irits,  aqua  vitas^  or  strong  waters,  which  shall 
be  distilled  or  made  in  Ireland^  and  imported  at  a 
strength  not  exceeding  one  to  ten  over  hydrometer 
proof/'  The  title  of  the  item  is  material.  It  is 
«*  Spirits,  JSnVw/i,"  and  in  describing  *«  Spirits, 
British''  are  enumerated ;  spirits,  aqua  vite,  or 
strong  waters,  which  shall  be  distilled  or  made  in 
Ireland^and  imported  into  England  at  a  strength 
not  exceeding  one  to  ten  over  hydrometer  proof." 
I  find  it  extremely  difficult  to  say,  that  when  the 
Legislature  inserted  this  in  the  schedule,  they 
could  have  meant  any  thing  upon  earth,  but  that 
the  spirits  which  were  made  in  Ireland  and  brought 
into  England^  were  to  be  considered  to  be  such 
spirits  as  the  Act  calls  them,  that  is,  British  spirits. 
What  can  these  words  mean,  unless,  that  spirits 
which  are  made  in  Ireland  and  brought  here,  should 
be  considered  here  as  British  spirits,  just  as  much  so 
for  the  purposes  of  this  and  other  Acts  of  Par- 
liament, as  if  they  had  been  made  in  Great  Britain? 
Then  there  follows  this  note:  "  Note— spirits  above 
the  strength  of  one  to  ten,  will  be  charged  in  pro- 

portion; 
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f^^^J^^  portion;  and  on  sweetened  or  compounded  spirits. 

The  attor-   the  dutj  will  be  computed  upon  the  highest  degree 

«.         of  strength  at  which  such  spirits  can  be  made :" 

still  applying  this  note  to  the  very  same  thing,  the 

Article  when  made  in  Ireland^  and  imported  into 

GreatBritain. 

*     .   Then  schedule  B.  is    <'  On  importation  into 
Ireland^  from  Great  BritamJ^    The  word  spirits 
is  found  th^re  also  at  the  head  of  the  Article,  thus. 
Spirits. — ^For  and  upon  every  gallon  of  spirits  \ 
being  of  the  manufacture  of  Great  Britain^  V^^ 
and  imported  from  thence  a  duty  of  -  -  -J 
so  that  in  the  one  case  they  distinguish  the  spirits 
coming  from  Ireland  to  this  country,  .as  British 
spirits.    In  the  other  schedule  B.  they  do  not  call 
them  British  or  Irish  spirits,  but  spirits  generally ; 
spirits  made  in  England  and  sent  over  to  Ireland. 
Those  are   called  spirits  generally  without  any 
further  description  being  added  to  them. 

With  respect  to  myftelf,  I  confess,  that  on  a  vi^w 
of  the  body  of  the  sixth  Article,  independently  of 
any  elucidation  furnished  by  the  schedule,  it 
seems  to  me,  to  be  quite  clear,  that  a  reciprocity 
of  benefit  and  a  consolidation  of  their  respective 
commercial  interests,  were  unquestionably^  the  ob- 
ject of  both  countries  when  they  entered  into  the 
treaty  on  which  this  Statute  of  Union  was  founded. 
They  were  to  be  made,  in  all  respects,  as  to  trade, 
asr  one  Country.  In  reference  to  this  particular 
subject,  Irish  spirits,  if  any  such  should  be  im- 
ported into  Great  Britain^  were  meant  to  be  en- 
titled 
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titled  to  all  the  protection  and  indulgence  to  which       18^- 
spirits  made  here  would  be  entitled,  and  to  be  no   The  attor. 
longer  considered  as  foreign  spirits  in  any  respect,  ^^^'  ^^^^^^ 
or  for  any  purpose.     Their  character  of  foreign 
spirits  was  entirely  extinguished  by  the  provisions 
of  the  sixth  Article.    Then,  surely,  if  they  are  to 
have  the  advantage  which   this  Defendant  now 
claims,  it  would  be,  on  the  part  of  the  Irish  trade, 
an  evident  breach  of  the  contract  which  is  provided 
by  the  sixth  Article :  because,  it  is  quite  clear, 
that  if  the  Defendant  be  right  in  bis  argument, 
the  one  country  would  be  entitled  to  greater  ad- 
vantages than  the  other,  and  the  intended  object 
of  that  Article,  the  establishment  of  a  recipro- 
city  and   consolidation  of  commercial  interests. 
Would  i>e  entirely  defeated.     I  confess,  therefore, 
that  if  the  insertion  of  the  word  British  had  not 
been  made  in  the  schedule,*and  the  question  had 
arisen  fairly  without  reference  to  the  schedule,  I 
should  have  drawn  the  same  conclusion  from  the 
Article  itself:  and  I  must  have  decided  against  the 
Defendant  on  the  language^  the  principle,  and  the 
spirit  of  the  body  of  the  six|h  Article,  even  if  the 
word  British  had  not  been  inserted  in  schedule 
A.     That  seems  to  me  to  be  the  necessary  con- 
sequences of  our  considerati<9n  of  the  sixth  Article, 
as  comprising  the  terms  of  a.  contract  between  the 
jtwo  countries,  which  was  meant  to  create  a  com- 
•plrte  reciprocity  of  interests  between  both — giving 
to  the  Irish  spirits  on  the  one  hand,  all  the  advan- 
^tage  on  importation  into  England,  yfhich  the  J3ri- 
tish  material  had  before;  and  on  the  other,  giving 
to  the  British  spirits  all  the  advantage  which  could 

have 
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yJ^^^^Lj  have  belonged  to  Irish  spirits  when  brought  into 
TheAiTOR.  this  country.  Now  as  that  would  have  been  my 
V.  opinion  most  probably  upon  the  spirit  and  language 
^"**  of  the  Article  itself,  without  reference  to  the  Article 
schedule  A«,  of  course,  the  insertion  of  this  word 
^BriHsW^  there  makes  it,  if  possibIe,still  more  clear ; 
interpreting,  beyond  a  possibility  of  doubt,  the 
meaningand  view  of  the  parties.  We  cannot  suppose 
that  the  words,**  Spirits  British^'^hBd  not  or  were  not 
intended  to  have  any  meaning.  They  form  part 
of  the  statute:  and  if  they  have  any,  what  meaning 
can  they  have,  but  that  which  we  assign  to  them  ? 
With  reference  to  the  body  of  the  sixth  Article 
particularly,  and  the  terms  also  that  follow  the 
very  words  themselves  in  the  schedule,  what  mean- 
ing can  they  have  but  such  as  should  operate  as 
a  declaration,  that  the  spirits  mentioned  in  the 
item  shall  become  British  spirits  as  soon  as  they 
have  been  imported  into  that  part  of  the  United 
Kingdom,  called  Great  Britain  from  the  other  part 
of  the  United  Kingdom  called  Ireland?  This  is 
the  construction  which  I  feel  myself  called  upon 
to  put  upon  this  Act  of  Parliament,  the  Act  of 
Union,  upon  the  construction  of  which  the  whole 
case,  certainly,  entirely  depends. 

But  it  is  urged,  and  very  fidrly,  that  if  the  L^s- 
lature  (the  authors  of  the  Act  of  Union)  have 
shewn  by  the  language  employed  in  former  or  sub- 
sequent statutes,  that  a  different  construction  is  the 
just  one,  the  Court,  whatever  its  opinion  might 
otherwise  have  been  on  the  language  of  this  Act 
of  Union,  must  necessarily  bowjto  the.  intention  of 

the 
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the  Legislature,  as  manifested  by  other  Acts  passed  182S. 
in  respect  of  other  parts  of  the  same  Law.  For  that  tCTatwi^ 
purpose  and  with  that  view,  the  language  of  the  "■^-^^■«»^ 
act  of  the  48d  Geo.  III.  cap.  81.  schedule  A.  has  ***"^»«w«- 
been  much  insisted  on.  There,  certainly,  under  the 
head  ^  Irisk  spirits''  we  find  enumerated  <^  Spirits 
&c.  made  in  Ireland^  and  imported  into  Great 
Britain:**  but  that  Act  merely  imposes  an  ad- 
ditional duty  on  such  spirits,  and  does  not  in  any 
d^ree  a£fect  the  sixth  Article  of  the  Union,  which 
is  left  quite  uncontrolled  by  any  of  its  provisions : 
this  Act  in  &ct  applies  to  spirits  made  in  Ireland^ 
and  also  in  Great  Britain^  respectively.  But  as  an 
answer  to  that,  the  statute  of  43  Geo.  IIL  cap.  69. 
schedule  B.  was  adverted  to  by  the  Attorney-Gene- 
ral in  his  reply ;  the  heading  there,  is  *^  Spirits, 
British^*  and  then  the  item  described  is  this,  <<  for 
every  gallon  English  wine  measure  of  spirits,  &c. 
which  shall  be  distilled  or  made  in  Ireland^  and 
imported  into  Great  Britain  at  a  strength  not  ex- 
ceeding one  to  ten  over  hydrometer  proof.'*  That 
Act  as  clearly  declares  in  eflfect  the  same  thing 
which  had  been  declared,  according  to  my  notion 
of  it,  in  the  Act  of  Union  itself:  namely,  that 
those  spirits  which  were  made  in  Ireland^  and  had 
been  imported  into  Great  Britain^  were  Britisk 
spirits,  and  to  be  so  considered  for  all  purposes. 
Surely  this  is  strong  evidence  to  shew,  as  matter 
of  construction,  that  the  L^slature  intended  that 
spirits  though  made  in  Ireland^  should,  when  im- 
ported into  Great  Britain^  be  considered  as  British 
spirits. 

The 
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1822.  The  terms  of  the  Act  of  the  54th  Geo.  III.  cap. 

TbeArroR.  149.  has  also  been  much  pressed  on  us  by  the 
Counsel  for  the  Defendant,  as  containing  language 
and  provisions,  the  construction  of  which  was 
urged  to  be  wholly  inconsistent  with  the  construc- 
tion of  the  Act  of  Union  now  contended  for  on  the 
part  of  the  Crown.  I  have  looked  through  the 
statute,  and  indeed  all  the  Acts  with  the  greatest 
care  I  could :  but  I  cannot  undei^stand  that  Act 
of  the  54th  Geo.  III.  in  the  manner  in  which  it  is 
proposed  to  be  construed  by  the  Counsel  for  the 
Defendant,  as  necessarily  furnishing  any  such  ex- 
position of  the  Act  of  Union.  The  regulations  in 
that  Act  of  Parliament  are  perfectly  consistent,  as 
I  conceive,  with  the  construction  which  we  are  dis- 
posed to  put  upon  the  Act  of  Union.  The  term  Irish 
spirits  is  used  there,  it  is  true,  very  frequently,  but 
that  only  imports  distinction ;  for  the  word  is  merely 
used  for  the  purpose  of  brevity  and  clearness,  to 
refer  to  the  spirits  made  in  Ireland  as  contradis- 
tinguished from  those  made  in  England  and  Scot- 
land: and  that  in  my  opinion  does  not  govern  the 
construction  to  be  put  on  the  terms  in  other  Acts. 
It  would  be  quite  tedious  to  go  through  the  par- 
ticulars of  these  Acts  of  Parliament,  they  were 
stated  very  much  at  length  in  the  course  of  the 
•argument,  and  it  is  suflScient  to  say,  that  it  appears 
to  me  that  the  introduction  of  the  word  Irish  spi- 
rits, as  used  in  any  of  them,  does  not  at  all  aflect 
this  case.  The  49th  Geo.  III.  cap.  8.  has  also  been 
mentioned,  but  that  statute  does  not  at  all  apply 
to  this  case. 

Thus 
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Thus  Stands  the  case  with  reference  to  the  con*       1822. 
struction  supposed  to  be  applied  by  Parliament   TheArroR- 
hy  statutes  subsequent  to  the  Act  of  Union  :  and  **^-®;"«***' 
it  seems  to  me,  the  observations  which  arise  upon    *^'^■■'"■• 
that  part  of  the  argument,  confirm  the  construc- 
tion which  I  have  said  we  think  ought  to  be  put 
upon  the  Act  of  Union.    The  case  must  there- 
fore be  determined  on  principle  with  reference  to 
the  objects  of  the  contract.    One  of  the  great  ob- 
jects of  the  Act  of  Union  between  this  country 
and  Ireland^  was  to  place  the  two  countries  on 
equal  terms  with   respect   to  the  advantages  to 
be  derived  to  each  from  their  respective  manu-         y 
factures  and  trades.     That  is  expressed  with  suffi- 
cient clearness.    That  object  will  be  disappointed, 
if  the  construction  of  the  Act  of  Union  insisted 
upon  by  the  Defendant  were  to  prevail,  for  in 
that  case  Ireland  wou\d  receive  a  valuable  ad- 
vantage over  Great  Britain :  and  that  considera^ 
tion  must  guide  us  in  deciding  this  case.     In 
determining  this  question,  it  is  necessary   that 
we   should  recollect  that  the  spirits  in  dispute, 
though  made  in  Ireland^  must  be  imported  into 
England  before  they  become  subject  to  be  dealt 
with  as  British  spirits.      I  admit,  however,  that 
whatever  the  real  construction  may  have  been,  if 
the  statute  has  not  sufficiently  expressed  its  pur- 
pose on  the  particular  subject  before  us,  we  Cannot 
insert  words :  but,  I  am  clearly  of  opinion,  that  if 
we  consider  the  body  of  the  sixth  Article  alone, 
and  more  especially,  when  explained  by  the  lan- 
guage of  schedule  A»  the  statute  is  sufficiently 
expressive  and  explicit.     I  likewise  think,  that 
the  subsequent  Acts  do  not,  in  the  least  degree, 

affect 
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1|^-  affect  this  construction :  and  that,  in  point  of  fact. 
The  attor.  sofflc  of  the  subsequcnt  Acts  very  directly  confirm 
«.  it,  without  referring  to  schedule  B.  attached  to  the 
BMUB.  ^^^  Q^^^  IIL  cap.  69.,  which  must  be  allowed  to 
be  no  slight  confirmation  of  the  opinion  I  have 
expressed;  where  the  schedule  has  the  very  same 
term  '^  Spirits,  British^**  and  it  must  certainly  be 
considered  as  a  very  strong  confirmation  of  the 
construction  we  put  upon  that  Article.  I  therefore 
think  the  verdict  ought  to  be  entered  for  the  Crown. 
That  will  be,  I  believe,  conformable  to  the  prac- 
tice which  has  uniformly  prevailed  from  the  Umon 
to  the  time  of  the  present  contest  in  the  affiurs  of 
the  revenue  of  the  Excise.  I  place  no  reliance, 
however,  upon  that  circumstance  in  forming  the 
opinion  which  I  entertain,  and  have  expressed: 
but  I  mention  it,  merely  as  it  shews  what  has  been 
the  opinion  of  those  who  have  been  practically 
conversant  with  the  subject  during  all  that  period. 
I  believe  my  learned  Brothers  concur  with  me 
in  the  opinion  I  have  expressed. 

Graham  and  Wood,  Barons^  without  giving  any 
reasons,  expressed  their  concurrence  in  the  same 
opinion. 

.    The  Court,  therefore,  gave 

Judgment  for  the  Crown. 

.    *^*  Against  this  decision  there  is  now  a  writ  of 

error  pending  in  the  Exchequer  Chamber :  and  the 

question  is  expected  to  be  argued  in  the  course  of 

next  Term. 

SAvaE 
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1899. 

teth  Jmne. 

Savile  V.  Jackson.  ?!?*5V' 

Parke  moved  for  a  rule  to  shew  cause  why  the  order  for  & 

ffftlft/tWIH 

order  which  had  been  obtained  by  Jeremy  for  a  granted  on  the 
canabtm  on  the  demurrer  m  this  case,  should  not  argaingonthe 
be  set  aside  for  irregularity  with  costs,  upon  an  dav  of  term) 
affidavit  stating,that  a  demurrer  was  delivered  to  the  iwerMi  byW 
Defendant's  replication  on  the  18th  instant— and  j^j^rtrJ 
that  on  the  20th,  the  demurrer  book  yfM  delivered,  ^e^sS? j7m, 
but  no  rule  had  been  given  to  bring  in  the  demur-  ^k  mIhT^ 
rer  book,  notwithstanding  which,  the  Plaintiff  on  tba^s^b^t 
the  2lst  of  June  moved  for  and  obtained  a  rule  for  2^ brii^Se 
a  concilium  for  the  last  day  of  this  term.  b^^rtbe 

Coart  related 
to  set  aside 

The  action  was,  Debt  on  a  Judgment  recovered,  ^^^"^^^ 
in  the  usual  form,  for  a  sum  certain  for  the  debt,  g^J^, 
and  a  further  sum  for  the  damages  sustained  by  JJj^^^*'*'^ 
Plaintiff  by  the  detention  of  the  debt  and  costs,  Plaintiff 

■^  haTingten- 

&c.    The  Defendant  pleaded  first,  that  after  the  dered  an  issne 

to  the  coantry 

recovery  of  the  said  judgment,  and  before  the  ex-  on  the  oe- 
hibiting  of  the  Plaintiff's    bill,  to   wit,   on  the  pieas^thongh 
Istof  Jtm^,  Defendant  paid  to  the  Plaintiff/^  not  been  gif  en 
said  Stan  of  money  in  form  aforesaid  recovered;  ant  to  return 
and  secondly,  that  after  the  recovery  of  the  said 
judgment,  to  wit,  on  the  1st  of  January  1822,  the 
Plaintiff  caused  to  be  sued  and  prosecuted  out  of 
the  Exchequer  a  writ  of  cafia;s  ad  sati^aciendim 
against  the  Defendant,  directed  to  the  Sheriff  of 
Middlesex^  &c.  &c.  under  and  by  virtue  qf  which 
said   writ,  certain  persons  then  being  Sheriff  of 
the  said  county,  having  had  the  said  writ  de* 

livered 
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J8M^  ^  livered  to  them,  afterwards^  to  wit,  on  the  day  and 
year  last  aforesaid,  took  and  arrested  .the  Defend- 
ant and  had  him  in  custody  or  execution  for  the 
deb6  and  damages  aforesaid,  concluding  with  a 
verification. 

The  Plaintiff  replied,  tendering  issue  on  the  first 
plea,  averring  that  the  Defendant  did  not  pay  to 
the  Plaintiff  the  said  debt  and  damages  in  form 
aforesaid,  and  recovered  in  manner  and  form  afore- 
said)  as  the  Defendant  had  above  in  that  behalf  in 
his  said  plea  alleged :  and  as  to  the  second  plea, 
(protesting  that  no  such  writ  issued  as  in  the  said 
plea,  &c. ;  and  also,  that  the  Plaintiff  did  not  sue 
or  prosecute  out  of  the  Exchequer  any  such  writ 
directed  to  the  Sheriff  of  Middlesex^  as,  &c. :  and 
also,  that  no  such  writ  was  ever  delivered  to  the 
said  Sheriff) — that  the  said  Sheriff  did  not,  tmder^ 
and  BY  VIRTUE  qf  any  such  writ  of  our  said  Lord 
the  King,  take  and  arrest  the  said  George  and 
have  him  in  custody  in  execution  for  the  said  debt 
and  damages  in  manner  and  form,  &c. — concluding 
to  the  country. 

The  Defendant  demurred  to  those  replications, 
for  that  the  first  replication  did  not  traverse  or  con- 
fess and  avoid  the  matters  alleged  in  the  said  first 
plea,  but  attempted  to  join  issue  on  matters  not 
alleged  by  the  Defendant  in  his  first  plea :  and  for 
that,  the  replication  to  the  second  plea  attempted 
to  traverse  and  put  in  issue  matter  by  law  not 
traversable :  namely,  whether  the  said  Sheriff  ar- 
rested the  said  George  by  virtue  of  any  such  writ  : 

whereas 
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whereas  the  Plaintiff  ought  to  have  traversed  the  1833. 
&ct  of  the  issuing  of  the  writ,  or  the  fact  of  an 
arrest,  but  ought  not  to  have  traversed  matter  of 
law  ;  and  for  that,  the  said  replication  to  the  second 
plea  did  not  expressly  deny,  or  admit  th€  issuing 
of  a  writ  of  capias  ad  satisfaciendum^  or  the  delivery 
thereof  to  the  said  Sheriff,  but  was  altogether  un- 
certain and  unintelligible,  and  did  not  raise  any 
certain  issue.    The  Plaintiff  joined  in  demurrer. 

Under  these  circumstances  it  was  urged,  in  sup- 
port of  the  motion  9  that  the  order  had  been  irregu- 
larly and  prematurely  obtained,  as  it  ought  not, 
by  the  practice  of  the  Court,  to  have  been  moved 
for  so  early  ;  because  there  had  been  no  rule  for 
bringing  in  the  demurrer  book,  and  consequently, 
the  issue  in  law  could  not  be  put  on  the  roll,  and 
the  Court  could  not,  consequently,  hear  the  argu- 
ment ;  for  regularly,  they  can  only  look  at  the  re- 
cord. In  this  case,  there  was  no  rule  at  this  moment, 
for  bringing  in  the  demurrer  book  to  be  enrolled, 
and  the  Defendant  could  not  consequently  pro- 
ceed either  by  returning  it,  or  in  any  other  manner 
upon  such  an  issue,  which  was  not  final  until  ulti- 
mately settled :  and  the  Defendant  is  entitled  to 
four  days  after  the  Plaintiff  has  joined  in  demurrer 
to  return  the  demurrer  book,  during  which  time 
he  may  wave  the  demurrer  and  special  plea  and 
give  the  general  issue:  Hale  v.  SmaUwood  (a). 
Until  that  was  done,  the  record  could  not  be  con- 
sidered perfect  either  in  point  of  fact  or  in  con- 
templation of  law. 

(a)  aXidd's  Pr.  7G1.  (7th  Edit.) 

Jeremy 
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j?^  ,  Jeremy  opposed  the  application,  relying  on  the 
practice  of  this  Court,  and  particularly  on  the 
terms  of  an  old  rule  of  Hilary  Term  175S,  ^^  con- 
cerning dilatory  pleadings/'*  which  provides  that 

*  The  following  b  the  Rule  adverted  to. 

<'  Whereas,  in  divers  actions  and  suits  commenced  in  this  Court, 
the  PlaintifiTmany  times  in  pleading  concludes  to  the  country,  and 
the  Defendant,  not  being  obliged  to  join  issue  or  demur  till  four 
days  after  the  Plaintiffi,  are  thereby  delayed;  for  the  prevention  of 
which,  for  the  future,  It  is  ordered,  that  from  and  after  the 
said  first  day  of  Michaelmas  Term  in  all  cases  where  the  Hain- 
UfF  concludes  to  the  country,  the  Plaintiff's  Attorney,  or  Clerk 
in  Court,  may  give  notice  of  trial  at  the  time  of  delivering  his 
replication,  or  other  subaequent  pleading,  in  case  issue  shall  be 
joined  therein,  or  of  executing  a  wnt  of  inquiry  in  default  of 
joining  issue,  which  shall  he  deemed  good  notice  of  trial  from 
the  time  of  the  delivery  of  such  replication,  or  other  subsequent 
pleading  in  case  issue  shall  be  joined :  and  if  the  Defendant  doth 
not  join  issue  on  such  replication  or  other  subsequent  pleading, 
and  the  Plaintiff  doth  sign  judgment  for  want  thereof,  the 
Defendant's  AUorney,  or  Clerk  in  Court  shall  take  notice  of 
executing  a  writ  of  enquiry,  from  the  time  that  notice  thereof 
was  given  as  aforesaid :  and  it  is  further  ordered,  that  in  all 
cases  where  the  Drfendant  demurs  to  the  Plaintiff's  declaration, 
replication,  or  other  subsequent  pleading*  the  Defendant's  Attor- 
ney, or  Clerk  in  Court  shall  be  obliged  to  accept  of  notice  of 
executing  a  writ  of  enquiry  on  the  back  of  the  joinder  in  de- 
murrer ;  and  in  cases  where  the  Defendant  pleads  a  dilatory  plea 
to  which  the  Plaintiff  is  obliged  to  demur,  in  such  caa^  the 
Defendant's  Attorney,  or  Clerk  in  Court,  shall  be  obliged  to  accept 
of  notice  of  executing  a  writ  of  enquiry  on  the  back  of  such 
demurrer :  And  it  is  further  ordered,  that  in  all  cases  where  the 
Plaintiff  demurs  to  the  Defendant's  plea,  replication,  or  other 
subsequent  pleading,  and  the  Defendant  joins  in  demurrer,  the 
Plaintiff  shall  be  at  liberty  to  enter  the  issue  in  law  upon  the  roll^ 
and  move  for  a  concilium  without  giving  the  Defendant  any  rule 
to  bring  in  the  book  of  demurrer." 

\^    vhere 
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where  the  Plaintiff  demurs  to  the  Defendant's  plea;  ^  |^ 
replication,  or  other  subsequent  pleading,  and  the 
Defendant  joins  in  demurrer,  the  Plaintiff  shall 
be  at  liberty  to  enter  the  issue  in  law  upon  the  roll, 
and  move  for  a  concilium  without  giving  the  De- 
fendant any  rule  to  bring  in  the  book  of  demurrer — 
a  rule  which  from  the  language  of  it,  using  the 
term  ^^  replication,''  he  submitted,  must  be  taken  to 
be  mutual  and  applicable  to  demurrers  by  Defend- 
ants in  which  the  Plaintiff  should  join,  as  well  as 
to  those  filed  by  Plaintiffs ;  the  object  of  it  being 
clearly  to  expedite  Plaintiffs  under  such  circum- 
stances, where,  as  in  this  case,  the  Plaintiff  con- 
cludes to  the  country.  He  contended,  therefore, 
that  the  Defendant  was  not  entitled  to  four  days 
to  return  the  demurrer  book. 

JParke^  in  reply,  insisted  that  the  part  of  the 
rule  which  had  been  relied  on,  was  confined  to 
.^murrers  filed  by  Plmntiffs  and  joined  in  by  De- 
fendants, in  which  cases  the  record  would  be  com- 
plete as  fer  as  regarded  the  Defendant. 

Graham,  Baron.  Tliere  can  be  no  doubt  of 
the  propriety  of  the  rules  of  the  Court  generally 
speaking;  but  it  is  quite  clear  that  in  all  these  cases 
we  may  look  to  the  nature  of  the  pleadings,  when 
we  RFe  called  on  to  apply  our  rules  to  give  effect  to 
a  point  of  practice:  and  if  we  see  that  the  sole 
object  of  a  demurrer  is  merely  dilatory,  we  may 
interfere  to  check  such  malpractices  as  tend  to 
cause  a  delay  of  justice,  by  dispensing  with  the 
four  days  usually  required  for  the  currency  of  such 

voL«  XI.  A  A  rules. 
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lOBL  ^  nilef  •  In  this  case  the  action  is  founded  on  a  judg* 
ment ;  and  in  answer  to  that  there  is  a  foolish  plea 
on  which  the  Plaintiff  takes  issue,  and  then  the 
Defendant  demurs*  It  is  surely  quite  fit  that  we 
should  bend  the  rule  a  little  if  necessary,  to  disap* 
point  the  effect  and  intention  of  such  proceedings. 

.  Garrow,  Baron*  The  Court  cannot  be  blind 
to  the  intended  perversion  of  justice  attempted  by 
such  pleadings,  the  consequence  of  which  has  been 
the  introduction  of  names  for  such  devices  in  the 
practice  of  the  Courts,  as  render  it  reproachful.  Par* 
ties  who  have  recourse  to  what  is  sometimes  called  a 
horse  demurrer,  must  sometimes  expect  the  Coart 
to  curb  it  where  they  can.  This  rule  for  a  concilium 
must  stand,  and  if  there  be  really  any  thing  in 
the  demuiTcr,  we  will  take  care  that  the  Defendant 
shall  not  be  injured  by  it.  It  is  perhaps  very  likely, 
however,  that  if  he  had  had  the  demurrer  bo(A 
four  days,  that  he  would  in  the  mean  time  have 
struck  out  the  nonsense  which  he  has  put  on  the 
record. 

Rule  refused,  but  without  Costs. 


TiUG  Demurrer  now  came  on  for  argument. 

Farke  contended  on  the  6rst  point,  that  the  de^ 
nial  of  payment  of  the  debt  and  damages  did  not 
amount  to  a  denial  of  the  sum  of  money  alleged  in 
the  plea  to  have  been  paid. 

On 
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QQ.tbe  second  points  he  insnted  that  replying  to  ^  J8U^ 
the  allegations  in  the  plea  of  a  writ  having  been 
sued  out  and  delivered  to  the  Sheriff  by  way  of 
protestation  merely,  and  negativing  only  that  the 
Defendant  was  arrested  ^  virHut  qf  any  such  writ,    ^jt!^.' 
was  an  insufficient  replication  to  a  positive  plea,  MttoDoa^a''^ 
averring  all  those  &cts:  and  he  submitted  that  the  i^tS?^^£u 
allegation  <^  virtuie  ctffus**  being  merely  a  consei-  rae/^ratTaoi. 
quence  of  the  preceding  matter,  was  not  travers^  S;^JUJ^* 
able  in  any  case,  and  d  Jor^ori  in  this  form^  as  "StSeifwM^ 
it  was    mere   matter  of  law,    citing   Berrnet  v.  gh^ifl^^k* 
nrkins{a\   The  King  y.  Lyme  Regis  (A),  and  ^^^"^U 
Doctor  Grenville  v.  The  College  of  Physicians  (c).  [^^i;'|^^^ 
In  this  case  the  Plaintiff  not  having  traversed  the  ?»  ^«*>*  ■»<* 
preceding  matter,  it  was  therefore  insisted  that  the  repUcatioii 

,  ,  protMtiof  the 

replication  was  demurrable  to.  minf  oatand 

writ  to  the 
»  .  /»    1  1-       •  ^      «         Sheriff,  end 

Jeremy  m  support  of  the  rephcation  urged,  that  trayening 
the  traverse  of  the  allegation  in  the  plea  with  re-  hjt  ^^Ts^e. 
ference  to  the  allegation  in  the  declaration  was  took  the  De- 
sufficient,  and  put  the  whde  matter  of  the  first  plea  tuffici^Mnch 

an  allegatioo 
m  issue.  being  tayen. 

able*  as  befaig 
matter  of  law 


On  the  second  objection  he  submitted,  that  the  ^t?  fi!ct 
words  ^  by  virtue  of  such  writ'  following  the  allega- 
tion in  the  plea  became  necessary  to  be  used  in 
denying  it ;  and  were  fiuther  necessary  to  distin- 
guish this  from  any  other  process,  under  which 

(a)  1  Wiiis.'t  Saaiid«  S3.  (Note  5),  and  the  authorities  referred 
to  there. 
{b)  1  Doug.  159.  (c)  13  Mod.  Rep.  386. 

the 
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1833.      the  Sheriff  might  have  taken  the  Defendant  into 
^ili^  custody. 


jACKMnr. 


The  Court  determined  that  the  replications  were 
sufficient,— -Mr.  Baron  Wood  observing,  that  the 
latter  allegation  being  at  most  matter  of  law  con- 
nected with  &cts  was  traversable.  They  therefore 
gave 

Judgment  for  the  Plaintiff*. 

.  «  See  1  Wmt/s  Saunders,  p.  23,  n.  !>. 
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SrrriKGs  aft£r  Tunitt  Teem  akjo  Michaelmas 

TSKM, 

3  G«a.  IV. 


The  Attorney-General  v.  Carl  Cass.  wmajSJ!* 

In  the  course  of  the  last  Term  the  Court  granted  ijie  Court  wiu 
a  rule  on  the  motion^  of  Piatt  on  behalf  of  the  De-  pnwner  de- 

tamed  in  cat- 

fendant  calling  on  the  Attomey-General^  to  shew  tody  under  i©- 

sal  nrocess 

cause  why  the  Defendant  should  not  b^  discharged  (capias  on  aa 

^  ^       information 

out  of  the  custody  of  the  Sheriff  oiEsseaf,  on  the  for  offences 
ground  that  the  Defendant  had  been  illegslUy  ar-  ^ne  Laws) 

11^         •  ,  1    ,  .      ^  1^  Issued  whilst 

rested  and  taken  into  custody,  and  thet^fofe  could  the  Defendant 
not  be  legally  detained.  dCTan'mest" 

which  wu  ori- 
ginally illegal 

The  fiicts  stated  in  the  affidavit  of  the  prisoner,  MthoHty?" 
were  these : — He  was  taken  into  custody  on  the  n^m^Ily 
«6th  of  3iiry  last  by  several  Officers  of  the  Customs,  SSSid^t'on 
near  MisOey^  in  the  county  q{  Essex^  on  suspicion  Sl^hl^ge^^* 

VOL.  XI.  B  B  of 
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1839.       of  having  been  engaged  in  running  contraband 
j^Tatt^r.   goods,  and  was  taken  by  them  to  Mistley.     On 
mbyGbneral  the  next  day  they  conveyed  him  to  Harwich  and 
Carl  Cass,    lodged  him  in  gaol  there^  where  he  was  con6ned 
till  the  9th  of  June  following.  On  that  day  he  was 
taken  to  Chelmsford  Gaol,  by  virtue  of  a  warrant 
of  the  Sheriff  of  f^^ejr,  dated  the  8th  of  June^  ad- 
dressed to  the  keeper  of  the  gaol,  and  two  bailiffi 
of  the  Sheriff,  requirmg  them;  ta  take  the  Defend- 
ant and  keep  him  [in  the  usual  terms^  so  that  the 
Sheriff  might  have  his  body  before  the  Barons,  &c. 
at  Westminster  on  the  26th  of  June^  to  answer  his 
Majesty,  touching  certain  articles  whereon  he  was 
impleaded  by  an  information  lately  exhibited,  &c. 
foi*  the  forfeitures  of  sums  amounting  to  1257/. 
The  affidavit  concluded  by  stating  that  ^'  the  cause 
for  which  the  Defendant  was*  detained  upon  the 
said  warrant,  was  the  same  cause  for  which  he  was 
V  arrested  on  the  26th  of  May, ^*  and  that  he  had  re- 
mained in  prison  evier  since. 

Under  these  circumstances,  the  present  motion 
was  made  on  the  authority  of  the  Case  of  the  At- 
tornetf'General  y*  Dorkings^  (ja)  wherein  the  Court 
had  granted  a  similar  rule  in  Trinity  Term,  which 
was  afterwards  made  absolute  on  cause  shewn  by 
the  Attorney^GeneraL 

The  Attomey^Generaly  Clarke  and  Walton^  now 
shewed  cause  on  an  affidavit,  stating  that  the  De- 
ponent— a  searcher  and  landing  and  coast-waiter, 
in  the  service  of  the  Customs,  at  Mistl^ — having 

(a)  i^itfc,  p.  156.    . 

found 
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found  in  a  ditch  near  the  shore  on  the  2i6th  of       ^822. 
Moy^  a  great  number  of  half-anker  casks  of  foreign    xhTATTOR- 
spirits  (geneva  and  brandy)  he  went  on  board  a  ««YG^«'^HAf. 
small  vessel  which  he  saw  then  lying  on  the  shore,    ^^"^  ^^"• 
within  forty  yards  of  the  spot  (the  TongB  Juno  of 
/?b/terdiim)and  finding  on  board  of  her  some  empty 
half-ankers  and  half-anker-slings,he  seized  the  boat, 
and  detained  her  crew,  (a)  the  Defendant  and  ano- 
ther man,  both  foreign  subjects,  and  delivered  them 
in  charge  to  a  constable,  who  took  them  to  Harwich, 
and  lodged  them  in  gaol,  there  to  abide  the  result 
of  a  statement  of  their  case  to  the  Commissioners, 
The  affidavit  of  the  Defendant  was  not  contra- 
dicted, except,  that  it  was  stated  that  the  capias 
on  the  information  had  not  been  issued  for  the 
same  charge  as  that  on  which  the  Defendant  had 
been' originally  arrested,  which  was  alleged  to  be 
for  an  offence  against  the  Revenue  Laws,  within 
the  summary  jurisdiction  of  local  Magistrates. 

They  endeavoured  to  distinguish  this  case  from 
that  of  the  Attorney-General  v.  Dorkings^  on  the 
ground  of  the  different  nature  of  the  proceedings, 
and  the  state  of  &cts  in  the  latter  not  applying. 

Plattj  in  support  of  the  Rule,  urged  that  if  the! 
oflbnce  on  account  of  which  the  Prisoner  had  been 
in  the  first  instance  arrested,  were  within  the 
summary  jurisdiction  given  by  Statute  to  neigh < 
bouring  Magiatrates,  in  order  to  render  the  im- 
prisonment legal,  the  authority  of  a  Justice  of  the 
Peace  was  necessary :  and  as  the  Prtsdner  had  not 

(a)  Under  the  5S  Geo.  3.  Ch.  76.  $  45  Geo.  S.  Ch.  121. 

B  B  2  been 
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1883.      been  taken  before  a  Magistrate,  he  was  not  in 
.i^7attor.    l^g^l  custody  when  the  Capias  issued,  and  there- 
fore ought  to  be  discharged. 


niy-Qeneral 

V. 

Cakl  Cass 


Richards,  Chief  jBoron.— The  Question  is  not 
whether  the  Defendant  in  this  case  was  liable  to 
be  arrested  for  any  oflfence  against  the  Revenue 
Laws  or  on  any  other  account ;  but  whether,  under 
the  circumstances,  his  apprehension  was  legal  ot 
not.  It  is  certainly  not  shown  that  the  origiaal 
arrest  was  a  lawful  arrest.  It  does  not  appear 
that  he  was  taken  before  a  Magistrate,  nor  is  any 
reason  assigned  for  not  doing  so.  If  be  were  im- 
properly detained  at  the  time  when  the  Cafias 
issued  it  would  be  a  monstrous  abuse  of  the 
Process  to  [Hrocure  it  to  be  executed  under  such 
circumstances.  The  present  appears  to  me  to  be 
a  stronger  case  than  that  to  which  we  h»ve  been 
referred,  where  we  discharged  a  Defendant  on  a 
similar  application  the  other  day,  made,  like  this, 
to  the  discretion  of  the  Court. 

Graham,  Baron. — The  Question^  really  seems 
to  me  to  be,  whether  we  shall  permit  a  man  illegally 
arrested,  to  be  detained  under  a  legal  Process, 
issued  during  his  detention.  It  is  clear  that  the 
Defendant  was  originally  illegally  detained,  be- 
cause his  first  apprehension  was  not  followed  up  as 
it  ought  to  have  been,  by  carrying  him  im»e- 
diately  before  a  Magistrate.  It  would  be  very 
dangerous  to  allow  the  Plrocess  of  the  C^rt  to  be 
so  grossly  abased. 

Wood, 
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Wood,  Baron. — I  entirely  concur  in  opinion.  1892* 


The  Attor- 

■BY-GBNBIIA& 


Garrow,  Baron. — If  we  could  entertain  any 
doubt  upon  this  application  as  to  the  course  which  carlCam. 
lure  ought  to  pursue,  it  would  be  a  reason  for  our 
discharging  the  party.  This  sort  of  proceedii% 
even  if  practised  without  concerted  managen^ent 
might,  if  not  checV:ed,  lead  to  very  dangerous 
consequences,  encouraging  Officers  to  consider 
tfiemselves  entitled  to  detain  individuals  during 
their  pleasure,  under  pretence  of  obtaining  in- 
structions from  their  Board.  I  say  this  advisedly. 
In  this  case  the  Court  are  called  on  to  protect  the 
liberty,  not  indeed  of  the  subject,  but  of  those 
whom  it  is  for  the  interest  of  the  country  to  treat  ^ 

with  fityour — ^fordgners  resorting  here  for  Uie  fair 
purposes  of  commerce. 

Rule  Absolute. 

It  WS8  then  required  on  the  part  of  the  Crown, 
that  the  Defendant  should  be  dischaiged,  on  the 
terms  of  appearing  to  the  Information,  but 

The  Court  refused  to  impose  any 
term's. 


Tub 
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^■■'Y**^  The  King  v.  Forman. 

10th  July. 

^'— V"*^  {^Demurrer  to  Rejoinders.] 

l^f^iJ^  ^HIS  was  a  Scire  facias  against  the  Surety  on 
ScCrow?!^  B#ttd,  I4th  March,  1806,  to  the  Crown,  with  the 
t^^ii^\  Mowing  condition  : 

atthetine,&e.' 
a  Cly  k  in  the 

officeTby  ''  Whereas  the  above-bounden  WilUam  Bakne 

he  h'SI^'^*'^  "  Ruddick  now  is  and  for  some  time  past  has  been 

and  would  be 
entrnsted  with 

money,  condition  that  the  principal  should  from  time  to  time  dnriMg  §o  Umg  Hme  m  heskomid 
comtimue  to  hold  the  wid  place  which  he  then  held,  or  tunf  olher  plaee  in  ike  end  office^  pay 
the  money  received  by  him  of  Clerk  oe  qforeeeidy  and  should  alto  as  well  daring  the  term 
of  his  holding  tiie  said  office  ae  afterwards^  well  and  truly  account  for  and  deliver  up  to 
the  Treasurer  of  the  Ordnance  Office  all  such  money,  &c»  aa  should  come  to  his  handa  or 
be  committed  to  his  care  as  a  Clerk  in  the  eaid  Offlee^ihe  Defendant  pleaded. that  the 
principal  did,  &c.  [hi  the  words  of  the  condition]  Refucations  (in  substance)  that  the 
principal  was  at  the  time,  Sic.  a  Clerk  to  wit,  second  Clerk  in  the  Ordnance  Office,  and 
continued  in  the  office  of  such  Clerk  for  the  apace  of  four  years  and  until  afterwanU|  to 
wit  on  the  SielJanuary,  iSlOy-the  Plaintiff  became,  ajid  was  diief  or  first  Clerk  in  the  said 
office,and  >o  continued  till  the  several  deiaults,&c ;  and  that  whUst  he  so  continned  chief 
or  first  Clerk  he  received  money  which  he  did  not  pay  over  to  the  Treasurer  of  the  Ord- 
nance :  SecomUff,  that  on  the  6th  of  January ^  1818,  the  principal  gave  to  the  Treaaurer  of 
the  Ordnance  an  account  of  the  monies  received  by  him  as  such  clerk,  and  of  the  balance 
of  cash  then  in  his  hands  on  such  aooonnt,  and  tfiat  he  (the  principal)  ought  to  have  paid 
and  delivered  up  such  balance  to  the  Treasurer,  but  did  not ;  Thudlyy  that  the  principal 
after  the  making  the  said  bond,  and  whilst  he  so  continued  Clerk  as  aforesaid,  received 
money  belonging  to  his  Majesty  in  his  said  Office  of  Ordnance,  a  great  part  of  which  he, 
as  such  Clerk,  pngkt  to  have  paidH>n  the  6th  of  JomMry,  1818,  to  Uie  said  Treaaurer,  bnt 
did  not :  Fourthly ^  that  after.  Sec,  to  wit,  on  the  said  6th  of  January ,  the  principal  gave  in 
an  account  of  money  Deceived  and  paid,  by  him  (the  principal,)  so  being  a  Clerk  in  the 
aaid  office,  and  of  the  balance  of  cash  then  in  bis  bands,  on  such  account  which,  although 
it  was  the  duty  of  the  principal  as  such  Clerk  as  aforesaid,  to  pay  over.  SiC.  be  did  not, 
&c.  contrary  to  his  duty  as  a  clerk  in  the  said  office.  Rejoindbr— as  tolhe  first  breach 
assigned  in  the  replication — that  at  the  time  dec.  the  principal  vras  a  clerk  in  the  said  of- 
fice, viz.  eeeond  elerk.  and  that  he  continued  therein  till  he  became  first  clerk,  in  maimer 
and  form,  Jkc,  and  tnat  he  was  and  continned  first  clerk  until  the  twenty-sixth  of  Febrm^ 
ary^  1810,  when  he  was  dismissed  from  his  said  place  or  office  without  the  knowledge  of 
the  Defendant,  and  without  notice  to  him :  and  that  as  to  part  of  the  monev  alleged  to 
have  been  received  by  the  principal  whilst  he  so  continued  such  first  clerk,  vis.  one  hun- 
dred pounds,  the  same  was  received  by  him  whilst  he  was  and  continued  such  first  clerk, 
and  in  the  capacity  of  and  as  such  first  clerk  as  aforesaid,  but  that  the  residue  waa  re- 
ceived by  him  not  in  the  capacity  of  and  as  such  clerk  as  aforesaid,  but  by  virtue  of  and 
under  another,  and  different  office,  which  he  then  and  there  held]  whilst  he  continued  such 
clerk  aa  aforesaid,  and  that  the  said  part  thereof  (the  hundred  pounds)  had  been  duly  ap- 
plied accordingly,  &c :  Secondly,  that  at  the  time.  Sec  the  principal  was  a  clerk  in  the 

,«iaid  office,  and  so  continned  till,  (&c.)— the  Uke  allegation  as  in  the  first  rejoinder  to  the 

4N;^cket,  itating  the  dismissal  to  have  been  on  the  second  of  Aforcik,  in  the  same  year, 
and^^.verring  that  the  principal  had  duly  accounted  for  and  paid  all  euek  money  ae  he  had 
recetvei^  m  Ait  capacity  of  and  ae  such  clerk  ae  t/oreeaid  accordingly,  Sec.  The  third  and 
fourth  r^inders  were  nearly  mutatis  mnlandis  in  the  same  terms.  The  Suhrejoirdbr 
took  issue  fip  the  averments  in  the  first  rejoinder,  and  demurred  to  the  second,  third,  and 

/ourth  rejoinders,  for  insufficiency,  uncertainty,  and  duplicity.   DbmursAbr  allowed — 

^09o  rejoindea^^not  being  sufficient  to  maintain  the  plea. 

«  a  Clerk 
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"  aQerk  in  ihe  qffice  of  tiie  Treasurer  and  JPay-  ^.  ^^• 
•**  master  of  his  M^gesttfs  Ordnance^  by  meahs 
''  whereof  he  the  said  Wil&dm  Balme  Ruddick  has 
'^  been  and  will  be  entrusted  with  the  receipt  and 
^'  payment  of  divers  sums  of  money  and  se^uHties 
^^  for  money :  now  the  condition  of  the  above- 
**  written  obh'gation  is  such  that  if  the  said  TFi/- 
^  Uam  Balme  Ruddick  do  and  shall  from  time  to 
^  Hme  during  so  long  time  as  fie  shall  continue  to 
^  hold  and  exercise  the  said  place  or  office^  which 
^  he  now  holds  and  exercises  as  aforesaid,  or  any 
**  other  place  or  qffice  in  the  said  office  of  Trea- 
*•  surer  and  Paymaster  of  his  Majesty's  said  Ord- 
•*  nance,  duly  and  faithfully  pay  and  apply  all 
<'  such  sum  and  sums  of  money  as  hath  or  have 
**  been  or  shall  or  may  be  received  by  him  as 
^  Clerk  as  aforesaid^  in  such  manner  and  at  such 
^  time  and  tiroes  as  the  same  ought  to  be  paid 
<^  and  applied,  and  also  do  and  shall  from  time  to 
^*  time  as  well  during  ifw  term  of  his  holding  the 
**  said  office  as  qfierwards^  welt  and  truly  account 
*^Jbr  and  deliver  up  unto  the  Treasurer  and  Pay- 
*«  master  of  his  Majesty's  said  Ordnance  for  the 
**- time  being  alt  such  sum.  and  sums  of  money, 
**  securities  for  money,  books,  deeds,  papers,  and 
*«  writings,  as  have  6r  shall  or  may  come  to  the 
"liands,  custody,  or  power,  or  be  committed  to 
"  the  care  of  him  the  said  WiUiam  Balme  Ruddick 
**  as  a  Qefk  in  tJie  said  office  of  the  said  Treasurer 
"  and  Paymaster,  when  and  as  the  same  ought  to 
'^  be  accounted  for  and  delivered  up,  and  also  if 
**  the  teid  WiUiam  Balme  Ruddick  do  and  shall  in 
^^  aUUmgs  well  andfailhfiMy  execute  and  discharge 

"  Ms 
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Wfi.       «  kfs  4¥ti^  M  a  Ckfk  in  tie  said  qffce^  a^d^xmd 
!^^^|^    ^^  perform  aU  matters  and  Amgf  wlmt9€fi0€r  jitctiM- 

FowAif.  ^*  *^^  ^^P^  *^  ^  ^  °'^  perfarm  ttm'em^tJkmk 
^^  the  above  wriUen  <tbljgatioq  to  be  void  or  else 
<<  to  be  aBd  remain  in  full  force  9nd  virtue/' 

Plea.  u  rj^i^t  ttie  paid  Wittiam  Babne  Ruddick  did 

^^  iram  tiipe  to  time  during  sp  tpng  time  av  he 
<«  continued  tp  hold  and  exercise  the  siaid  plaot 
«  or  office  which  he  then  held  and  exerciaed  as 
M  aforesaid^  or  any  oAer  place  or  qgScc  in  the  said 
^*  Office  ofihe  said  Treasurer  and  Pajfnuuter  ^hU 
^  Mqiesfy*$  Ordnance,  duly  and  &ithfiiUy  paj 
^  and  apply  all  such  saw  ^nd  sums  of  money  as 
<<  were  received  by  him  as  Clerk  as  qfinvsaid^  in 
<V  such  manner  and  at  such  time  and  tim^s  as  the 
«<  same  ought  to  be  paid  and  applied^  and  also 
^^  did,^  &c.  &c.  (in  the  words  of  the  condition  of 
the  bond  to  the  end)  and  this  he  the  said  William 
Forman  is  ready  to  verify }  wherefore^  he  prays 
judgment  if  his  said  Majesty  ought  to  have  ex^ 
cution  against  him  for  the  said  sum  of  ten  thon* 
sand  pounds,  or  for  any  part  thereof,  and  that  he 
may  be  discharged  by  the  court  here  as  to  the 
.    premises  aforesaid. 

RepUcationiiy  First^  That  the  said  William  Babne  Ruddiek^ 
osaiRAL,  aa.  iu  the  Condition  of  the  said  writing  obligatory 
Bral^et.  mentioned,  was,  at  the  time,  of  making  the  said 
writing  obligatory^  a  derky  to  wit,  second  clerk 
in  the  office  of  the  TreMurer  and  Paymaster  <^bis 
late  Miyesty's  Ordnance,  in  the  condition  of  the 
said  writing  obligatory  mentioned,  and  ooBtinued 

in 
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io  the  (C^ioe  of  iVcA  d^A  as  aforasakU  for  a  loog      lOft 
tiflst  after  tbe  maktqgdf  the  said  wrilii^  obligatoiy,     j^  ^^^ 
to  wit»  for  the  9p$^e  9f  four  y9an,  aaii  uajtii  after«     F^aSK^ir.  ^ 
wards^  to  wit,  oq  tlie  ikirty^9t  d^  itf  Jmmmy^ 
ia  the  year  of  oi)r  Lord  1810^    The  said  JVUikm 
Babne  JRuddkk  bcame  and  was  chief  or  first  clerik 
in  the  said  office  of  the  Treasorer  and  Paymaster 
q£  hk  said  late  Migesty's  Ordiumc^  aa  a&ieaittd^ 
aisd  that  the  aame  William  Bahnettuddkk  was  aad 
cpottnued  ohief  fiist  clerk  from  thence  for  a  long 
titfi€9  to  wit,  until  the  ^sevwal  de&ults  of  payment 
hecein  after  mentioned ;  and  that  the  said  WiUUmt 
BtdmeBMddkk  whilst  be  so  oootinned  chief  or  first 
elerk.m  the  $md  la§t  mmtioMed  qffice,  reo^d  dkw^ 
Muu  qfmam^  amounting  ui  the  in^bole  tq  a  largi; 
sum  of  money,  to  wit^  the^um  of  twen^  thousand 
poiiiids^  of  lawful  money  of  Great  Britain  to  wit^  ' 
at  &c ;  but  the  scud  Jttwmesf  Gmeral  fiirtb^r  sayAt 
that  although  it  was  the  duty  of  the  said  WiUiam 
B^In^  Ruddkk^  as  such  cleik  as  afi)resaid»  to  have 
paid  a  great  part  of  the  sum  of  twenty  thousand, 
ponnda  so  received  by  him  as  aforesaid,  to  wit,  the 
sum  often  thousand  ppuads  afterwards,  to  wit,  on 
the  sixth  day  of  January,  in  the  year  of  our  Lord 
1818,  to  Thomas  Akock^  Esq.  the  Treasurer  and 
Paymaster  of  bis  said  late  Majesty'^s  Ordnance,  or 
to  such  Treasurer  an4  Paymaster  for  the  time 
being,  on  request    Yet  the  saAdfFiUiam  Bahne 
Ruddkk  did  not  then,  or  at  any*  time  since,  pay 
the  said  last  mentioiied  sum  of  money,  or  any  part 
thereof,  tp  the  said  Thomas  Jkock^  the  vu4  then 
Treasurer  and  Paymaster  of  the  saidC^dpancei 
nor  bMh  tbe  said  Williim  Babne  Buddifh  .«t;fuiy 
/  time 


SS4 
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time  dtnce  paid  such  \tat  mentioned  mm  of  money, 
or  any  part  thereof,  to  such  Treasurer  and  Bay- 
master  for  the  time  being}    although  the  said 
WiMkm  Babne  Bmddiek  aftefward,  to  wit,  on  die 
same  day  «nd  year  last  aforesaid,  and  dften  since 
at  &€•  hath  been  requested  by  such  Treasurer  and 
Paymaster  to  pay  him  the  same;  nor  hath  the  said 
HWam  Babne  Ruddick  in  any  manner  paid  or 
applied  the  said  last  mentioned  sum  of  money  as 
he  ought  to  have  done,  as  such  clerk,  as  aforesaid; 
but  on  the  contrary  thereof,  the  said  Wittiam  Babne 
Buddick  hath  wholly  n^lected  and  refused  so  to 
do ;  and  the  same  sum  of  money  still  is  wholly  in 
arrear  and  unpaid,  to  wit,  at  &c*  contrary  to  ike 
dub/  (fthe  said  WiOiam  Babne  Buddick^s  said  pkee 
or  qffkey  and  contrary  to  the  form  and  effi^ct  of 
the  said  condition  of  the  said  writing  obligatory; 
and  this  the  said  Attorney  General^  on  behalf  of  hia 
present  Majesty,  is  ready  to  verify :  wherefore  he 
prays  judgment  on  behalf  of  his  said  Migesty, 
and  that  his  said  Majesty  may  have  his  execution 
against  the  said  William  Forman  for  the  said  ten 
thousand  pounds,  in  the  said  writ  and  writing 
obligatory  mentioned. 


2d.  Replica- 
tion. 


Secondly y  That  after,  &c.  and  before,  &c.  at,  &c. 
and  before,  &c.  the  said  W.  B.  Buddick  did  give 
unto  the  said  Thomas  Alcocky  the  then  Trea- 
surer and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  an  account  of  the  monies  received  and 
paid  or  retained  by  him^  the  said  W.  B.  Buddick^ 
as  such  clerk  as  aforesaid  ,^iim?  of  the  balance  of  cash 
then  in  his  hands,  on  such  account  so  rendered  as 

aforesaid. 
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aforesaid,  wbirii  balance  theo  and  there  amounted       1M9. 

to  a  large  sum  of  money,  to  wit,  the  sum  of  ten 

thousand  pounds ;  and  although  it  was  the  duty  of 

the  said  W*  B.  Buddick^  as  such  clerk  as  aforesaid, 

tokaoe  then  paid  anddeVfvered  up  the  said  last  men- 

tioQed  balance,  to  the  said  Thomas  Akock^  the  then 

Treasurer  and  Paymaster  of  his  said  late  Majesty's 

Ordnance,  or  to  such  Treasurer  and  Paymaster 

ibr  the  time  being,  on  request.    Yet  the  said  W. 

B.  JRuddick  did  not  then  or  at  any  time  since,  pay 

or  deliver  up  unto  the  said  Thomas  Akockj  the  then 

Treasurer  and  Paymaster  of  his  said  late  Majesty's 

Ordnance,  or  at  any  time  afterwards,  to  such 

Treasurer  and  Paymaster  for  the  time  being,  the 

aaid  last  mentioned  balance  or  any  part  thereof, 

although  the  said  W.  B.  Rtiddick^  afterwards,  to 

wit,  pn  the  same  day  and  year  last  aforesaid,  at, 

&c.  hath  been .  requested  by  such  Treasurer  and 

Paymaster  to  pay  and  deliver  up  to  him  the  said 

Jbalance,  but  the  said  fV.  B.  Ruddick  then   and 

there  wholly  neglected  and  refused,  and  from  thence 

hitherto  hath  wholly  neglected  and  refused  so  to 

do ;  and  the  said  last  mentioned  balance  is  still 

wholly  in  arrear  and  unpaid,  contrary  to  the  form 

and  efiect  of  the  said. condition  of  the  said  writing 

obligatory.     And  this  the  said  Attorney  General^ 

for  our  said  Lord  the  now  King,  is  ready  to  verify, 

Mrherefore,  &c. 

Thirdly^  That  before,  &c.  and  at  the  time,  &c.  Jon*^*^*'^*" 
ind  for  a  long  time  afterwards,  to  wit,  from  thence 
mtil  .the  several  defaults  of  payment  hereinafter 
mentioned,  the  said  W.  B.  Ruddick  was  a  clerk  in 

the 


SS4 


CA«KS  IM  TOB  &XCKB<iUlHl, 


time  flijice  paid  such  last  mentioned  sum  of  moneys 
or  any  part  thereof,  to  such  Treasurer  and  Bay- 
master  for  the  time  being)    although  the  said 
fFiUkm  Bdme  Ruddkk  afterward,  to  wit,  on  the 
same  day  «nd  year  last  aforesaid,  and  often  since 
at  &c.  hath  been  requested  by  such  Treaswrer  add 
Paymaster  to  pay  him  the  same^  nor  hath  the  said 
WiUiam  Bakne  R$tddick  in  any  manner  paid  or 
applied  the  said  last  motioned  sum  of  money  as 
he  ought  to  have  done,  as  such  clerk,  as  aforesaid; 
but  on  the  contrary  thereof,  the  said  WiUiamBabne 
Ruddick  hath  wholly  n^lected  and  r^sed  so  to 
do ;  and  the  same  sum  of  money  still  is  wholly  in 
arrear  and  unpaid,  to  wit,  at  &c.  contrary  to  ike 
duty  cftke  said  WiUiam  Babne  Buddkk^s  said  place 
or  qffice^  and  contrary  to  the  form  and  effect  of 
the  said  condition  of  the  said  writing  obligatory; 
and  this  the  said  Attorney  General^  on  behalf  of  his 
present  Majesty,  is  ready  to  verify  :  wherefore  he 
praya  judgment  on  behalf  of  his  said  Majesty, 
and  that  his  said  Majesty  may  have  his  execution 
against  the  said  William  Forman  for  the  said  ten 
thousand  pounds,  in  the  said  writ  and  writing 
obligatoiy  mentioned. 


2d.  Replica.  Secondly j  That  after,  &c.  and  before,  &c.  at,  &c. 
and  before,  &c.  the  said  W.  B.  Ruddick  did  give 
unto  the  said  Thomas  Alcock^  the  then  Trea- 
surer and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  an  account  of  the  monies  received  and 
paid  or  retained  by  himy  the  said  W.  B.  Ruddick ^ 
as  such  clerk  as  aforesaid  ,^iim;  of  the  balance  of  cash 
then  in  his  hands,  on  such  account  so  rendered  as 

aforesaid. 
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afoFesaid,  vAich  balance  theo  and  there  amounted  i^^s. 
to  a  large  sum  4>f  money,  to  wit,  the  sum  of  ten 
thousand  poimds ;  and  although  it  was  the  duty  of 
the  said  fV.  B.  Buddick^  as  such  clerk  as  aforesaid^ 
tohwoe  then  paid  and  delivered  up  the  said  last  men- 
tioned balance,  to  the  said  Thomas  Akocky  the  then 
Treasurer  and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  or  to  such  Treasurer  and  Paymaster 
ibr  the  time  being,  on  request.  Yet  the  said  W. 
B.  Roddick  did  not  then  or  at  any  time  since,  pay 
or  deliver  up  unto  the  said  Thomas  Akockj  the  then 
Treasurer  and  Paymaster  of  bis  said  late  Majesty's 
Ordnance,  or  at  any  time  afterwards,  to  such 
Treasurer  and  Paymaster  for  the  time  being,  the 
said  last  mentioned  balance  or  any  part  thereof, 
although  the  said  W.  B.  Rtiddick^  afterwards,  to 
wit,  pn  the  same  day  and  year  last  aforesaid,  at, 
&c.  hath  been .  requested  by  such  Treasurer  and 
Paymaster  to  pay  and  deliver  up  to  him  the  said 
balance,  but  the  said  //''•  B.  Ruddick  then  and 
there  wholly  neglected  and  refused,  and  from  thence 
hitherto  hath  wholly  neglected  and  refused  so  to 
do;  and  the  said  last  mentioned  balance  is  still 
wholly  in  arrear  and  unpaid,  contrary  to  the  form 
aud  effect  of  the  said  condition  of  the  said  writing 
obligatory.  And  this  the  said  Attorney  Generaly 
for  our  said  Lord  the  now  King,  is  ready  to  verify, 
wherefore,  &c. 

Thirdly^  That  before,  &c.  and  at  the  time,  &c.  JJ-^^^p*'^*" 
and  for  a  long  time  afterwards,  to  wit,  from  thence 
until  the  several  defaults  of  payment  hereinafter 
mentioned,  the  said  fV.  B.  Ruddick  was  a  clerk  in 

the 
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the  office  of  the  Treasurer  sad  Paymaster  of  hU 
said  late  Majesty's  Ordnance  ;  and  the  said  9F.  B. 
Ruddkk  after  the  making  of  the  said  writing  obh** 
gafccHry^  and  whilst  he  so  continued  a  clerk  as  last 
aforesaid;  received  divers  sams  of  money  belonging 
to  his  said  late  Majesty ,  in  his  said  office  of  Ord* 
nlsMice,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  twenty  thousand  pounds, 
of  like  lawful  money,  to  wit,  at,  &c.  A  great  part 
of  which  last  mentioned  sum  of  money,  to  wit,  the 
sum  of  ten  thousand  pounds ;  he  the  said  W.  B. 
Ruddkky  as  such  clerk  as  aforesaid,  ought  after- 
wards, to  wit,  on  the  said  sixth  day  of  January^ 
in  the  said  year  of  our  Lord,  1818,  to  have  paid 
to  the  said  Thomas  Akocky  the  then  Treasurer  and 
Paymaster  of  his  said  late  Majesty's  Ordnance,  or 
to  such  Treasurer  and  Paymaster  for  the  time 
being  on  request  Yet  the  said  W.  B.  RtukSckjdid 
not  then,  or  at  any  time  since,  pay  the  said  last 
mentioned  sum  often  thousand  pounds,  or  any  part 
thereof  to  the  said  Thomas  Akockf  the  said  then 
Treasurer  and  Paymaster  of  the  said  Ordnance ; 
nor  hath  the  said  W.  B.  Ruddkk  at  any  time  since 
paid  such  last  mentioned  sum  of  money,  or  any 
part  thereof  to  the  Treasurer  and  Paymaster  of  his 
Majesty's  Ordnance  for  the  time  being ;  although 
the  said  W.  B.  Ruddkk  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  and  often  since,  at 
Westminster  aforesaid,  in  the  county  aforesaid,hath 
been  requested  by  such  Treasurer  and  Paymaster, 
to  pay  him  the  same ;  but  on  the  contrary  thereof, 
the  said  W.  B*  Ruddick  hath  wholly  neglected  and 
refused  so  to  do,  and  the  same  sum  of  money  sUli 

is 
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i9  wholly  in  arrear  and  unpaid,  to  ml,  at,  &c. 
afdresaid,  contrary  to  the  duty  of  the  d^id  W.  B* 
Buddkkj  as  a  Clerk  in  the  said  office  of  Treasiirer 
and  Paymaster  of  his  said  late  Majesty's  Ordnance, 
and  contniry  to  the  form  and  eflfect  of  the  said 
writing  obligatory,  and  this,  &c.  wkefefore*  &c. 

Fourthly^  That  after,  &c.  and  before,  &c.  to  J^i.^^"''*' 
wit,  on  the  said  sixth  day  of  Jojwaryj  in  the  year 
1818,  at,  &c.  the  said  W.  B.  Ruddkk  did  give 
unto  the  said  Thomas  Akock^  the  then  Ti^easurer 
and  Fby  master  of  his  said  late  Ms^&ty's  Ordnance, 
on  account  of  the  monies  belonging  toi  his  sajd 
late  Majesty,  in  his  said  Office  of  Ordnance  rc^ 
cehed  and  paid  or  retainedhy  him,  the  said  JV.  B. 
JRuddick^  so  being  a  Clerk  in  the  said  qffice,  anA  of 
tlie  balance  of  cash  then  in  his  haada  on  such  ac« 
count  so  rendered  as  aforesaid,  which  balance 
tben  and  there  amounted  to  a  large  sum  of  money, 
to  wit,  the  sum  of  ten  thousand  pounds,  and  aU 
though  it  was  the  duty  of  the  said  W.  B.  Rttddick 
as  such  Clerk  as  aforesaid,  to  have  then  paid  and 
delivered  up  the  said  last  mentioned  balance  to 
the  said  Thomas  Alcock  the  then  Treasurer  and 
Payinaater  of  his  said  late  Majesty^s  Ordnance,  or 
to  the  Treasurer  and  Paymaster  of  such  Ordnance 
for  the  time  being,  yet  the  said  W.  B.  J^Mdick 
did  not  then  or  at  any  time  since  pay  or  deliver 
up  unto  the  said  Thomas  Alcock^  the  then  Treasurer 
andPaymaster  of  his  said  late  Majesty^s  Ordnance, 
or  at  any  time  afterwards,  to  the  Treasurer  and 
Paymaster  of  his  Majesty's  Ordnance  for  the  time 
being,  pay  or  deliver  up,  &c.  the  said  last  men* 
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tioiied  balance  or  any  part  thereof,  although  the 
said  W.  B.  Ruddick  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  and  often  since, 
at  Westminster  aforesaid  in  the  county  aforesaid, 
was  requested  by  such  Treasurer  and  Paymaster 
to  pay  and  deliver  up  to  him  the  said  last  men- 
tioned balance,  but  the  said  W.  B.  Ruddick  then 
and  there  and  from  thence  hitherto  hath  wliolly 
neglected  and  reftised  so  to  do,  and  the  same 
balance  is  still  wholly  in  arrear  and  unpaid 
contrary  to  the  duty  of  the  said  W.  B.  Ruddick 
as  a  Clerk  in  the  said  office  of  Treasurer  and  Pay- 
master of  his  said  late  Majesty's  Ordnance,  and 
contrary^  &c.  and  this,  &c.    Wherefore,  &c. 


Rejoinder  to 
tint  Breach. 


Rejoinder,  executio  non^  because  protesting  that 
the  said  replication  and  the  matters  therein  con- 
tained in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth  are  wholly  insufficient,  and 
that  the  said  William  Forman  is  not  bound  by  law 
to  make  any  answer  thereto,  nevertheless  by  way 
of  rejoinder  the  said  William  Forman  as  to  the 
said^5/  supposed  breach  of  the  condition  eft  the 
said  writing  obligatory  therein  alleged  and. set 
forth,  saith  that  true  it  is  that  the  said  William 
Bahne  Ruddick  was  at  the  time  of  making  the 
said  Writing  Obligatory  a  Clerk,  that  is  to  say, 
Second  Clerk  in  the  office  of  Treasurer  and  Pay- 
master of  his  said  late  Majesty's  Ordnance,  and  that 
he  continued  in  the  place  or  office  of  such  Cleik 
as  aforesaid,  until  he  became  and  was  Chief  or 
First  Clerk  in  the  said  office  of  Treasurer  and 
Paymaster  aforesaid,  in  mariner  and  form  as  the 

.  said 
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said  Attomey-Generaly  on  behalf  of  his  said  Ma«       i^^^- 
jesty,  hath  above  alleged.     And  the  said  WiUkmi 
Forman  further  saitb,  that  the  said  fVUUam  Balme 
Euddick  was  and  conHnmd  Chief  or  Mrst  Clerk  m 
Ac  saidqffiee  of  Treasurer  aud  Paymaster  of  his 
said  late  Majesty's  Ordnance  as  aforesaid,  from 
thence  for  a  long  space  of  time,  that  is  to  say, 
until  the  twenty-dsih  dajf  of  February  ^  1810,  when 
he  was  tUsmissed  from  his  said  place  or  office  of 
such  Clerk  as  last  aforesaid,  without  the  know* 
ledge  of  or  arnf  notice  of  such  dismissal  being  given 
to  the  said  William  Forman^   to  wit,  at  fVest^ 
minster  \Bf0te9aid  in  the  county  aforesaid.     And 
the  said  WUUam  Forman  further  saith,  that  as  to 
part  of  the  said  sums  of  money  in  the  said  first 
breach  mentioned  and  therein   alleged  to  have 
been  received  by  the  said  William  JBalme  Mud- 
dick  whilst  he  so  continued  Chi^  or  First  Clerk  in 
the  last  mentioned  office,  that  is  to  say,  as  to  one 
hundred  pounds  thereof  the  same  was  received  by 
the  ssld  WUHam  Balme  Ruddick  whilst  he  so  con- 
tinued Chief  or  First  Clerk  as  aforesaid  m  the 
capacity  of  and  as  such  Clerk  as  qforesaidy  but  that 
the  residue  of  thie  said  sums  of  money  in  the  said 
first  breach  mentioned,  was  received  by  him  the 
said  WUUam  Babne  Ruddick  not  in  the  capacity  of 
or  as  such  Clerk  as  aforeteid,  but  by  virtue  qf  and 
under  andther  and  (Afferent  qffice  and  place^  or  other 
and  diiferent  offices  and  places,  which  the  said 

William  Babne  Ruddick  then  and  there  /leld  whilst 
he  continued  such  Clerk  as  aforesaid,  to  wit,  at 

Westminster  aforesaid    in  the  county  aforesaid. 

And  the  said  William  Forman  further  saith,  that 

the 
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the  said  WUlkm  Bakae  Ruddkk  fiotli  duly  piid 
to'tbe.said  Thomas  Alcociy  and  to  tlie  Treasurer 
and  Paymastec  Ibr  the  time  beiiig,  and  hath  duly 
aj»ptol  a»  he  anight  to  have  done  m  such  Qerh  as 
qjftjoramd  »  muck  qf  the  said  swn  in  die  said  firat 
breach  aentioiffid  as  was  received  hjf  him  in  Ms 
capgci^  qf  and  as  such  Ckrk  m  aforeiaad  accord^ 
ingio  the  true  i»int  and  meaaif^^dkcofiditiamqf 
sdd  Writing  OUigatory,  and  this  the  aaid  WUSam 
FiMrman  is  t eady  to  verify.  Wherefore  he  pnqra 
jiifigiiiettt  if  his  said  Ms^esty  ought  by  reasoo  of 
any  thing  in  the  saidjtfo^braaich  mentionooE^  to 
have  his  execution  against  the  said  WSMum 
Fbrman  for  the  said  ten  thousand  pounds  in  dra 
said  Writ  aatd  Writing  Obligatory  mentioned  mc 
any  part  dkereof,  &c.  v 


Rejoinder 
to  second 
Breach. 


.Ajid  the  said  WiOiam  Forman  aa  to  die  said 
breach  of  the  said  condition  of  the  said  writing 
obligatory  in  the  ssad  sepiication  aBCoiii£§r  above 
mentioned  andjset  forth,  saya  that  thesaid  WUHsm 
Babke  Ruddkk  waa  at  the  time  of  making  the  said 
writing' obligatory  a  Chsrk  m  the  efice  of  Trsa* 
surer  and  Paymastm*  of  his  said  hte  Majnty^s 
Ordnance,  and  so  remained  and  continiied^  (tarn 
thence  foe  a  long  space  of  time  (that  irto  say) 
nntil  the  second  dt^  qf  Mareh^  one  thaiamd  eight 
kwubred  and  ten^,  when  he  was  dUsmissetf  from  his 
said  place  m  office  of  such  cleric  as  afim»sid,  nail- 
acf^  the  knowledge  of  (k  ang  noUce  of  sueh  dis- 
missal being  given  to  the  said  WHSam  Fbrman 
to  wit^  at  Westminster  aforesaid,  in  the  bounty 
a/bresaid ;  and  the  sud  WUSam  Forman  fiirtber 

says. 
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says,  that  as  to  part  of  the  said  siims  of  money  in  the 
said  second  breach  mentioned,  and  therein  alleged 
to  have  been  received  and  retained  by  the  said 
WilUamBalme  Roddick  as  such  Clerk  as  aforesaid, 
(that  is  to.  say)  as  to  the  sum  of  one  hundred 
pounds  thereof,  the  same  was  received  by  the  same 
fFUliam  Babne  Ruddick  in  the  capacity  of  and  as 
such  Clerk  as  in  that  breach  mentioned,  but  that  ^ 
Oie  residue  of  the  said  monies  was  received  by  him 
the  said  William  Babne  Ruddick  not  in  the  capacity 
of  OT  as  suchClerk  as  aforesaid,  but  by  virtue  of  and 
under  another  and  different  qffice  and  place  or  other 
and  different  offices  and  places  which  the  said  Wil- 
Bam  Babne  Ruddick  then  and  there  held,  to  wit  at 
Westminster  aforesaid    in.  the  county  aforesaid. 
And  the  said  WiUiam  Forman  further  saith  that 
the  said  William  Balme  Ruddick  hath  duly  account- 
ed for  unto  the  said  Thomas  Akock  and  unto  the 
Tireasurer  and  Paymaster  for  the  time  being  as  he 
ought  to  have  done  as  such  Clerk  as  aforesaid^  and 
hath  duly  paid  over  to  them,  respectively,  so  much 
of  the  said  sum,  in  the  said  second  breach  raen- 
tioned,  as  was  received  by  him  in  his  capacity  of  and 
as  such  Clerk  as  aforesaid  according  to  the  true  in* 
tent  and  meaning  of  the  coniUtkm  of  the  said  writing 
obligatory 9  and  this  the  said  WiUiam  Forman  is 
ready  to  verify.    Wherefore  he  prays  judgment  if 
bis  said  Majesty  ought,  by  reason  of  any  thing  in 
the  said  second  breach  alledged,  to  have  his  execu- 
tion against  the  said  WiUiam  Forman  for  the  said 
ten  thousand  pounds  in  the  said  writ  and  writing 
obligatory  mentioned  or  any  part  thereof,  &c. 
TOL.  zi.r  c  c  And 


tLB22m 


Rejoinder 
to  Beconit 
BHaclk 


362 


CASES   IN   THE   EXCHEQUER, 


1823. 


The  King 

FORMAN. 

Rejoinder  to 
third  Breach. 


And  the  said  William  Forman,  as  to  the  said 
breach  of  the  said  condition  of  the  said  writing 
obligatory  thirdly  above  set  forth  says,  that  true 
it  is  that  the  said  William  Balme  Ruddick  was^  at 
the  time  of  making  the  said  writing  obligatory ,  a 
clerk  in  the  office  of  the  Treasurer  and  Paymaster 
of  his  said  late  Majesty's  Ordnance  as  the  said 
Attorney-General  hath  also  in  the  said  replication 
alledged.  And  the  said  William  Forman  further 
saith  that  the  said  William  Balme  Ruddick  con- 
tinued in  the  place  or  office  of  such  Clerk  as  in 
that  breach  mentioned  for  a  long  space  of  time, 
(that  is  to  say)  until  the  twenty-sixth  day  of  Fe- 
hrimry^  one  thousand  eight  hundred  and  ten,  when 
he  was  dismissed  from  his  said  place  or  office  of 
Clerk  as  last  aforesaid  without  the  knowledge  of 
or  any  notice  of  such  dismissal  being  given  to  the 
said  William  Forman^  to  wit  at  Westminster  afore- 
said in  the  county  aforesaid.  And  the  isaid  Wil^ 
Uam  Forman  further  saith  that,  as  to  part  of  the 
said  sums  of  money  in  the  said  third  breach  men- 
tioned, and  therein  alledged  to  have  been  received 
by  the  said  William  Balme  Ruddick  after  the  mak- 
ing of  the  said  writing  obligatory  and  whilst  he 
so  continued  a  Clerk  as  last  aforesaid,  (that  is  to 
say)  the  sum  of  one  hundred  pounds  thereof  the 
same  was  received  by  the  said  William  Bahne  Rud^ 
dick  whilst  he  so  continued  Clerk  as  aforesaid  in 
the  capacity  of  and  as  such  Clerk,  but  tiiat  ike  re- 
sidue  of  the  said  sum  in  that  breach  mentioned 
was  received  by  him  the  said  William  Babne  Bud- 
dick  not  in  the  capacity  qfor  as  such  Ckrk  as  ^we» 

said^ 
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saidj  but  by  virtue  of  and  under  another  and  dif       1822. 
Jerent  office  and  place  or  other  and  different  offices     ^JJ^^kIT^ 
and  places  which  the  said  William  Balme  Ruddick     „  ''- 
then  and  there  held,  to  wit  at,  &c.     And  the  said  ^  , ,  , 

Rejoinder  to 

fFiUiam  Forman  further  saith  that  the  said  William  ^^^  Breach. 
Babne  Ruddick  hath  duly  paid  to  the  said  Thomas 
Alcock  and  to  the  Treasurer  and  Paymaster  for  the 
time  being,  and  hath  duly  applied  as  he  ought  to 
have  done  as  such  Clerk  as  last  aforesaid,  so  much 
of  the  said  sums  in  the  said  third  breach  men- 
tioned as  was  received  by  him  in  his  capacity  of 
and  as  such  Clerk  as  aforesaid,  according  to  the 
true  intent  and  meaning  of  the  condition  of  the 
said  writing  obligatory,  and] this  the  said  William 
Forman  is  ready  to  verify.    Wherefore,  &c. 

And  the  said  William  Forman,  as  to  the  said  f^i^^^^K 

^ '  fourth  Breach* 

breach  of  the  condition  of  the  said  writing  obliga- 
tory lastiy  above  set  forth,  says  that  the  said  Wil- 
liam Babne  Ruddick  was,  at  the  time  of  making  the 
said  writing  obligatory,  a  Clerk  in  the  office  of 
Treasurer  and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  and  that  he  continued  in  the  place  or 
office  of  such  clerk  as  aforesaid,  fix>m  thence,  for  a 
long  space  of  time,  that  is  to  say,  until  the  second 
dcy  qf  March,  one  thousand  eight  hundred  and  ten, 
when  he  was  dismissed  from  his  said  place  or  office 
of  such  Clerk  as  last  aforesaid,  without  the  know- 
ledge of  or  any  notice  of  such  his  dismissal,  being 
given  to  the  said  William  Forman^  to  wit  at  West- 
minster aforesaid,  in  the  county  aforesaid.  And 
the  said  William  Forman  further  says  that,  as  to 
part  of  the  said  monies  in  the  said  last  breach 

c  c  2  mentioned. 
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metitioned,  and  therein  alledged  to  have  been  re- 
ceived and  retained  by  the  said  WiUiamBalme  Rud* 
dick^  so  being  a  Clerk  in  the  said  office  as  aforesaid, 
(that  is  to  say)  as  to  the  sum  of  one  hundred 
pounds  thereof,  the  same  was  received  by  the  said 
WiUiamBalme  Ruddick  in  the  capacity  of  and  as 
such  Clerk  as  in  that  breach  mentioned,  but  that 
the  residue  of  the  said  monies  was  received  by  him 
the  said  William  Balme  Ruddick  not  in  the  capacity 
(^  and  as  such  Clerk  as  aforesaid^  but  by  virtue  of 
and  under  another  and  different  office  and  place,  or 
other  and  different  offices  and  places,  which  the 
said  William  Balme  Ruddick  then  and  there  held, 
to  wit  at  7Fe^/mm5fer .  aforesaid,  in  the  county 
aforesaid.  And  the  said  William  Forman  further 
saith  that  the  said  William  Balme  Ruddick  hath 
duly  accounted  for  to  the  said  Thomas  Alcock^  and 
to  the  Treasurer  and  Paymaster,  for  the  time  being, 
of  his  said  late  Majesty's  Ordnance  as  he  ought  to 
have  done  as  such  Clerk  as  aforesaid^  and  hath  duly 
paid  over  to  the  said  Thomas  Alcock  and  such 
other  Treasurer  and  Paymaster,  respectively,  all 
and  every  the  sum  and  sums  of  money  "which  have 
been  received  by  the  ^oit/ William  Balme  Ruddick  so 
being  a  Clerk  in  the  said  office  as  in  that  breach  men^ 
tioned^  and  which  were  received  by  him  m  hiscapa* 
city  of  and  as  such  Clerk  as  last  t^oresaid^  according 
to  the  form  of  the  condition  of  the  said  writiog 
obligatory,  and  this  the  said  William  Forman  is  rea- 
dy to  verify.  Wherefore  he  prays  judgment,  if,  &c. 


sarrejoinder.       Surrejoinder: — Prechidi  non  as  to  the  rejoin- 
der to  the  first  breach  of  the  condition  pleaded 
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in  the  Replication,  because,  protesting  the  insuf-       18^. 
ficiency  of  the  rejoinder,  it  averred  that  the  said     ^i^^^^ 
William  Balme  Ruddick  was  not  dismissed  from  his     „  <'• 

Forma  N. 

said  place  or  office  of  such  Clerk  as  aforesaid  in 
manner  and  form  as  the  said  William  Forman  hath 
in  his  said  rejoinder  to  the  said  first  breach  in  that 
behalf  above  alledged,  and  this  the  said  AtUyrney- 
Grenera/onbehalf  of  his  said  Majesty  prays  may  be 
enquired  of  by  the  country,  &c.  And  further  that 
the  said  William  Balme  Ruddick  did  receive  the 
^aid  sums  of  money  in  the  said  first  breach  men- 
tioned in  ihe  capacity  of  or  as  suchOlerk  as  aforesaid^ 
and  did  not  receive  the  said  residue  thereof  hy  virtue 
of  and  under  another  and  different  office  and  place 
or  other  and  difierent  offices  and  places,  which  the 
said  William  Balme  Ruddick  held  whilst  he  con- 
tinued such  Clerk  as  aforesaid,  in  manner  and  form 
as,  &c.  concluding  to  the  country.  And  further 
that  the  said  William  Balme  Ruddick  did  not  pay 
to  the  said  Thomas  Alcqckj  or  to  the  Treasurer 
and  Paymaster  for  the  time  being,  and  did  not 
apply,  as  he  ought  to  have  done,  as  such  Clerk  as 
aforesaid,  so  much  of  the  said  sum  in  the  said  first 
breach  mentioned  as  was  received  by  him  in  his 
capacity  of  and  as  such  Clerk  as  aforesaid,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  con- 
dition of  Ihe  said  writing  obligatory  in  manner  and 
form  as  the  said  William  Forman  hath  in  his  said 
rejoinder  to  the  said  first  breach  in  that  behalf 
above  alledged,  concluding  to  the  country,  &c. 

Demurrer  to   reioinder  to  second  Breach.—  Demurrer  to 

•^  rejoinder  to  se- 

And  the    said  Attorney -General^  on  behalf  of  conu  Breach. 

his 
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1823.  his  s&id  Majesty,  as  to  the  said  plea  of  the  said 
•  ThTKiNo  WilUam  Forman  by  him  above  pleaded  by  way  of 
FoRMAN  rejoinder  as  to  the  said  second  breach  of  the  con- 
Demurrer  to  dition  of  the  said  writing  obligatory  by  the  said 
cond  Breach.  Attomej/'General  secondly  above  alledged,  says 
that  the  said  rejoinder  of  the  said  William  Forman 
to  the  said  second  breach  above  alledged,  and  the 
matters  therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded,  afe  insuflScientin  law 
to  bar  his  said  Majesty  from  having  his  said  exe- 
cution against  the  said  William  Forman  for  the  said 
ten  thousand  pounds  in  the  said  writ  and  writing 
obligatory  mentioned,  to  which  said  rejoinder  to 
the  said  second  breach  so  as  aforesaid  pleaded  the 
said  Attomei/'Generalf  on  behalf  of  his  said  Majesty, 
hath  no  occasion,  nor  is  he  obliged  by  the  law  of 
the  land  to  answer.  And  this  the  said  Attorney- 
General^  on  behalf  of  his  said  Majesty,  is  ready  to 
verify,  wherefore,  for  the  insufficiency  of  the  said 
rejoinder  to  the  said  second  breach,  his  said  Ma- 
jesty's Attorney-General^  on  behalf  of  his  said  Ma- 
jesty as  before,  prays  judgment,  and  that  our  said 
Lord  the  now  King  may  have  his  execution  against 
the  said  William  Forman  for  the  said  ten  thousand 
pounds  in  the  said  writ  and  writing  obligatpry 
mentioned,  &c.  And.  for  causes  of  demurrer 
in  law  to  the  said  last  mentioned  rejoinder,  the 
said  Attorney-General  of  our  said  Lord  the  King, 
assigns  to  the  Court  here  the  following  causes; 
that  is  to  say,  for  that  the  said  IVilUam  Forman  in 
and  by  his  said  rejoinder  to  the  said  second  breach 
hath  alledged  that  the  said  William  BalmeRuddkk 
was  dismissed  from  his  said  place  or  qffice  of  Clerk 

in 
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in  the  said  office  of  Treasurer  and  Paymaster  of      1^^- 
the  Ordnance,  as  in  that  rejoinder  is  mentioned,     iTbTKiNo 
and  also  alledges  that  the  said  William  Balme  Rud-     pormaw. 
^k  well  and  truly  paid  and  applied  part  of  the  said  Demnrrer  to 
monies  in  the  said  second  breach  mentioned,  ac-  ^n^d^BrewtT" 
cording  to  the  true  intent  and  meaning  of  the 
condition  of  the  said  writing  obh'gatory,  and  that 
the  said  fVilUam  Balme  Buddick  received  the  re- 
sidue of  such  monies  not  in  the  capacity  of  or  as 
such  Gerk  as  aforesaid,  but  by  virtue  of  and  under 
another  and  different  office  and  place,  or  other  and 
different  offices  and  places,  "without  shewing  by 
virtue  of  what  office  or  place  or  what  offices  or 
places  such  monies  were  received,  and  whether  the 
same  qffices  or  places  were  in  the  office  of  Treasurer 
and  Paymaster  of  the  Ordnance  or  otherwise^  and 
for  that  the  said  William  Forman  insists  upon  se- 
veral  matters  qf  defence  in  his  same  rejoinder  which 
is  thereby  double  and  inconsistent  And  also  for  that 
the  same  rejoinder,  a//Aot^//  it  alledges  the  said  dis- 
missal qf  the  said  William  Balme  Ruddick  from  the 
said  place  or  office  on  a  particular  day ^  does  notal- 
ledge  whether  such  dismissal  was  before  or  after  the 
receipt  qfthe  said  monies  in  the  said  second  breach 
mentioned,  so  that  no  proper  issue  can  be  taken  on 
that  allegation;  and  for  that  the  said  rejoinder  to 
the  said  second  breach  is  in  other  respects  double^ 
inconsistent^  argumentative^  uncertain,  and  wants 
form,  &c. 

The  Attorney-General  sUso  demurred  in  precisely 
the  same  terms  to  the  rejoinder  pleaded  to  the  third 
and  fourth  breaches  assigned  in  the  replication. 

The 
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The  Defendant  joined  issue  on  the  surrgoinder 
to  the  first  breach,  and  joined  in  demurrer  to  the 
rejoinders  to  the  other  breaches. 

Walton^  in  support  of  the  demurrer,  contended 
that  it  ought  to  have  been  averred  in  the  rejoinders 
demurred  to,  at  what  time  the  principal  in  the 
bond  received  the  residue  of  the  money  admitted 
to  have  been  received  by  him,  that  it  might  ap» 
pear  on  the  pleadings  whether  the  money  had 
been  so  received  by  him  during  his  continuance  a3 
a  clerk  in  the  office  for  his  good  conduct,  in  which 
situation  the  Defendant  was  surety — Bolton  v.CSon- 
ham  (a) ;  for  that  it  would  be  no  answer  to  these 
replications  to  say,  as  pleaded  by  the  rejoinders, 
that  he  received  the  money  in  another  capacity,  if 
he  received  it  whilst  he  was  such  Clerk ;  as  the 
terms  of  the  bond  were  sufficient  to  cover  any 
misconduct  on  the  part  of  Ruddick  in  any  employ^ 
ment  or  situation  which  he  might  also  hold  in  the 
office  during  the  time  that  he  should  continue  Clerk 
there. 


He  also  contended  that  it  was  incumbent  on  the 
Defendant  to  shew  by  his  rejoinders,  in  answer  to 
the  replications,  that  the  default  in  the  Clerk's  duty 
occurred  afler  his  dismissal  from  the  office  of  Clerk, 
otherwise  if  this  general  rejoinder  of  dismissal  were 
good,  it  would  be  sufficient  to  prove  a  dismissal  at 
any  time  to  support  it:  and  he  further  insisted  that 
the  Defendant  ought  to  have  stated  in  terms  in 
.  which  other  office  the  party  received  the  money, 

(«)  Pollexf.  Rep.  132. 
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and  whether  such  office  was  an  office  in  that  of  1823. 
the  Treasurer  and  Paymaster  of  the  Ordnance;  as  xheKwo 
otherwise  the  effect  of  permitting  such  loose  plead- 
ing would  be  to  embarrass  every  case  the  Crown 
suing  on  such  a  bond,  and  to  place  insuperable 
difficulties  in  the  way  of  such  suits ;  because  it 
would  be  impossible  to  take  a  precise  of  material 
and  effective  issue  on  such  allegations. 

It  was  further  objected  to  the  rqoinders  to  the 
second,  third,  and  fourth  breaches  assigned  by  the 
replication,  that  they  were  double,  in  averring  the 
dismissal  of  Ruddkk  without  notice  to  Forman^ 
and  the  receipt  of  the  money  not  as  Clerk,  and  the 
payment  over  to  the  Treasurer  of  all  that  he  had 
received  as  Clerk  in  the  office ; — and  also  that  they 
presented  the  semblance,  at  least,  of  two  grounds 
of  defence  to  the  proceeding,  if  indeed  they  did 
not  in  effect  set  up  two  distinct  defences : — ^that  if 
the  Crown  should  take  issue  on  the  first  it  would 
be  immaterial,  for  if  Ruddkk  had  been  dismissed, 
and  without  notice  to  Forman^  which  might  have 
been  the  fiict,  and  a  consequence  of  the  very  mat- 
ters now  complained  of,  that  would  be  no  answer 
to  a  proceeding  on  the  bond,  founded  on  the  lia* 
bility  of  the  surety  under  the  circumstances,  unless 
the  default  occurred  afler  the  dismissal:  and  the 
Crown  having  taken  issue  on  the  question  of  dis- 
missal (which  might  be  matter  of  fact  or  of  law)  in 
another  part  of  the  record,  would  not  preclude 
the  objection  to  the  other  rejoinders  which  had 
beea  demurred  to  on  that  ground.  He  therefore 
submitted  that  those  rejoinders  were  bad,  and  that 

there 
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1822.      there  must  be  Judgment  for  the  Crown  on  the 
breaches  assigned  to  which  they  applied. 

Tindalj  in  support  of  the  rejoinders,  submitted 
that  the  real  and  substantial  question  intended  to 
be  raised  by  the  record  being  the  liability  of  the 
surety  to  the  extent  to  which  it  was  sought  to 
charge  him— the  Crown  on  the  one  hand  requiring 
him  to  answer  for  all  the  misconduct  of  the  prin- 
cipal in  making  good  all  the  deficiencies  charged 
against  him,  arising  as  well  firom  neglect  of  duty 
in  his  capacity  of  Clerk  as  in  any  other  situation 
which  he  might  have  filled  in  the  office ;  whilst  on 
the  other  the  Defendant  insists  that  he  is  liable 
only  for  the  non-performance  of  the  duty  of  Bud- 
dick  as  Clerk  in  the  office, — that  question  had 
been  fairly  and  fully  brought  forward  by  the  plead- 
ings, and  had  been  raised  by  the  rejoinder  to  the 
first  breach  assigned  by  the  replication,  which 
would  dispose  of  the  only  question  in  the  Cause. 
Whatever  embarrassment  or  perplexity  was  oc- 
casioned by  the  pleadings,  he  urged,  was  attribut- 
able to  the  nature  of  the  replications,  which  he 
submitted  had  not  pursued  the  tenor  of  the  bond, 
but  had  raised  up  liabilities  incompatible  with 
the  obligation  into  which  the  Defendant  had  really 
entered  by  executing  that  instrument,  and  had 
tendered  immaterial  issues,  which  the  Defendant 
was  therefore  not  obliged  to  notice,  the  first  breach 
having  effectually  put  every  thing  in  issue  which 
could  be  litigated  between  the  Crown  and  the  De- 
fendant. 


The 
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The  principal  difficulty  (it  was  observed)  had       1833. 
arisen  from  the  circumstance  that  the  bond  con^     i^TKnia 
tained  the  words  "  or  any  other  office  in  the  office     ^^wmaiu 
**  of  Treasurer  and  Paymaster  of  his  Majesty's 
*«  Ordnance,"  which  appeared  to  extend  the  De^ 
fendant's  liability  as  surety  to  any  situation  in  that 
office  the  principal  might  hold  there ;  but  it  was 
insisted  that  the  following'  words  ^^  as  Clerk  as 
^  aforesaid"  confined  the  terms  of  the  bond  to  what 
was  obviously  and  necessarily  the  meaning  of  the 
parties,  the  responsibility  of  the  surety  for  the 
good  conduct  of  the  principal  as  a  Clerk  in  the 
Ordnance  office,  with  reference  to  the  particular 
situation  which  he  then  held  or  might  hold  of  the 
same  description,  namely,  as  Clerk,  and  not  whilst 
he  was  in  any  other  or  diffisrent  situation  in  the 
office,  such  for  instance  as  deputy  Treasurer,  which 
in  fact  (it  was  stated)  he  had  been*. 

It  was  insisted  that  there  was  no  insufficiency  in 
the  rejoinders  in  not  stating  when  the  money  was 
received  by  the  principal,  for  that  would  be  ne- 
cessarily matter  of  evidence. 

The  breaches  assigned  in  the  second  and  fourth 
replications  for  not  paying  over  the  balance  due 
on  an  account  given  in  by  the  principal,  it  was 
contended,  were  insufficiently  assigned,  and  ten- 
dered immaterial  issues;  because  the  Defendant 
as  surety  could  not  be  bound  by  such  an  account: 
and  therefore  he  was  not  called  on  to  answer  those 
allegations,  and  he  would  have  done  wrong  to 
have  taken  issue  on  them,  as  it  would  have  fixed 

him 
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1823.  him  with  the  accoant  whether  true  or  false.  The 
only  liability  to  which  he  had  rendered  himself 
subject  by  the  terms  of  the  bond  was,  that  the  prin- 
cipal  should  account  for  and  pay  to  the  Treasurer 
all  money  that  he  ought  to  account  for  and  pay  as 
Clerk  in  the  Ordnance  office,  all,  in  short,  that  he 
should  receive  as  such  Clerk. 

On  the  objection  of  duplicity  of  pleading  in  the 
rejoinders  demurred  to,  it  was  submitted,  that  the 
Defendant  had  in  effect  done  nothing  more  than 
answer  the  two  branches  of  the  replications  sepa- 
rately, by  averring  facts  which  denied  the  allega- 
tions :  and  if  the  Defendant  had  not  gone  so  £ir 
as  to  say  that  Ae  principal  had  paid  over  all  that 
he  had  received  it  would  have  been  insufficient; 
although  he  had  stated  a  sum  certain,  for  that 
statement  would  not  conclude  either  party :  and 
the  amount  actually  received  and  paid  would  be, 
notwithstanding,  matter  of  evidence  on  either  side, 
and  that  alone  would  be  the  substantial  question 
^between  the  parties. 

It  was  finally  insisted  that,  for  a  surety  made 
Defendant  in  a  proceeding  of  this  nature,  to  deny 
'the  receipt  by  the  principal  of  money  as  clerk  was 
sufficient,  and  that  there  was  no  onus  on  him  to 
shew  any  thing  beyond  that  negation,  which  was  a 
sufficient  answer  to  the  proceeding  on  the  bond  j — 
and  that  there  was  no  pretence  for  suggesting  that 
he  ought  to  be  called  on  to  state  in  what  capacity 
the  principal  really  did  receive  the  money,  for  that 
it  lay  on  the  Crown  to  shew  that  he  had  in  fact  re* 

ceived 
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ceived  money  as  Clerk  which  he  had  not  account-       1®^- 
ed  for  and  paid  over  to  the  Treasurer  and  Pay-     xhTK^ 
master  of  the  Ordnance :— in  short,  that  it  was  in-     forman. 
cumbent  on  the  Crown  to  support  the  affirmation 
of  the  issue  which  the  Attorney-General  had  ten- 
deredy  and  to  maintain  the  charge.    It  was  there- 
fore contended  that  the  rejoinders  were  sufficient, 
and  that  the  demurrer  could  not  be  supported. 

Walton  having  replied,  the  Court  delivered 
Judgment. 

Richards,  Chief  Baron.— We  are  of  opinion 
that  these  rejoinders  cannot  be  sustained^  and 
therefore  the  demurrer  must  be  allowed. 

Graham,  Baron. — I  am  almost  afraid  to  ^trust 
my  own  judgment  in  this  case,  but  I  am  of  opinion, 
on  looking  at  the  whole  of  the  pleadings  on  this 
record,  that  the  demurrer  is  well  founded.  The 
r^oinders.are  in  effect  double,  certainly.  As  to 
the  replications  I  cannot  see  any  valid  objection 
to  them,  they  are  founded  substantially  on  the 
condition  of  the  bond.  The  surety  enters  into  an 
obligation  for  the  general  good  conduct  of  the 
principal  during  his  continuance  in  office.  It  is 
quite  clear  that  there  was  a  higher  confidence  re- 
posed in  him  in  consideration  of  his  having,  given 
such  security  as  a  clerk  in  the  office,  and  it  was 
probably  on  that  account  that  he  was  at  the  same 
time  appointed  to  other  offices.  The  replication 
distinctly  sets  out  the  terms  of  the  condition,  and 

assigns 
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1832.  assigns  the  breach  well,  because  the  principal  was 
bound  to  account  for  monies  coming  to  his  hands 
during  his  continuance  in  the  office  as  clerk.  As 
the  rejoinders  to  that  replication  are  not  valid,  the 
demurrer  must  be  allowed. 

wood.B.  Wood,  Baron. — These  pleas  are  certainly  very 
perplexing ;  but  on  the  whole  I  am  inclined  to 
think  that  the  Crown  is  entitled  to  judgment. 

The  first  question  is,  what  is  the  condition  of 
the  bond  ?  (his  Lordship  stated  the  recital  of  the 
bond  and. the  condition  of  the  obligation.)  It  is 
said  that  this  condition  is  to  be  construed  as  being 
limited  tasuch  sums  of  money  as  should  come  to 
the  Defendant'sf  hands  as  clerk  in  the  office  of  the 
Treasurer  and  Paymaster  of  his  Majesty'^  Ord- 
nance ;  whereas  the  plain  sense  and  meaning  of 
the  condition  is,  that  so  long  as  he  shall  continue 
to  hold  the  place  or  office  which  he  then  held,  or 
any  other  place  or  office  in  the  office  of  Trea- 
surer and  Paymaster  of  the  Ordnance,  he  should 
be  bound  to  pay  and  apply  and  account  for  all 
such  sums  of  money  as  should  be  received  by  him 
during  his  continuance  in  the  office :  and  it  extends 
to  such  sums  as  he  should  receive  either  as  Qerk 
in  the  office,  or  by  virtue  of  any  otiier  place  or 
office  which  he  might  also  hold  in  the  office  whilst 
he  should  continue  to  be  employed  as  Clerk 
therein. 

Hiat  being  the  condition  of  tiie  bond,  I  think 

the 
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the  surety  is  liable  for  all  such  sums  of  money  as       ^fi^* 
the  principal  received  whilst  he  continued  to  hold    xhTKnio 
any  office  in  the  Ordnance  department.    Then  it     forman. 
is  not  denied,  that  whilst  he  did  hold  such  office 
money  had  come  to  his  hands  which  he  did  not        ^*  ®* 
pay  over,  and  of  which  he  did  not  render  any  ac- 
count.    But,  it  is  said  that  he  received  the  money 
for  which  he  had  not  accounted  in  virtue  of  some 
other  office  which  he  held  in  the  office  of  Trea- 
surer of  the  Ordnance  and  not  as  Clerk^  and,  there- 
fore, that  for  such  sums  the  surety  is  not  liable. 
Now  the  plea  is,  that  the  principal  did,  so  long  as 
he  continued  to  hold  the  place  which  he  then  held, 
faithfully  pay  and  apply  all  such  sums  as  were  re- 
ceived by  him  as  clerk,  and  did  during  that  time 
account,  and  so  forth,  putting  it  precisely  as  I  have 
done,  that  he  paid  all  the  sums  received  by  him 
during  his  continuance  in  the  particular  office. 

Four  breaches  are  then  assigned  by  the  replica* 
tion.  On  the  first  breach  issue  is  joined.  The 
second  and  fourth  breaches  it  is  said  are  impro- 
perly assigned,  because  it  is  alleged  that  the 
principal  did  render  an  account,  from  which  it  ap- 
peared that  a  balance  was  due  from  him  and  un- 
paid ;  and  it  is  said  that  the  account  rendered  by 
a  principal  does  not  conclude  the  surety.  I  how- 
ever see  no  distinction  which  can  be  taken  in  such 
a  ease  between  a  principal  and  his  surety.  I  think 
the  account  rendered  by  a  principal  is  sufficient 
to  bind  the  surety primd  Jacie  at  least;  but  at  all 
events  he  was  bound  to  account,  and  therefore  I 

am 
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1838.      am  of  opinion  that  those  breaches  are  well  as- 
signed. 


The  Kino 

V. 
FORICAK. 


To  the  third  breach  there  is  no  objection,  for  on 
^^  B.     ^j^j.  ^|j^  question  of  the  account  does  not  arise* 
It  is  clear  that  an  account  is  prknd  facie  evidence 
ofa  balance  due. 

Tlien  the  Defendant  puts  in  a  rejoinder  which 
it  now  becomes  necessary  to  consider.  I  take  it 
to  be  essential  in  pleading  that  a  rejoinder  should 
maintain  the  assertions  in  the  plea.  The  allega^ 
tions  in  this  plea  are,  that  the  Defendant's  princi- 
pal did  from  tioie  to  time  during  so  long  time  as 
he  continued  to  hold  and  exercise  the  scud  place  or 
qffice  which  he  then  held  and  exercised  as  aforesaid^ 
or  ANT  OTHER  PLACE  OR  OFFICE  in  the  qffice  qfihe  said 
Treasurer  and  Paymaster  qf  his  Mqjesty*s  Ord- 
nance^ duly  and  faithfully  pay  and  apply  all  such 
sum  or  sums  of  money  as  were  received  by  him  as 
clerk  as  aforesaid.  The  allegation  in  the  rejoinder 
is,  that  as  to  part  of  the  said  sums  of  money  in  the 
said  first  breach  mentioned,  allied  to  have  been 
received  by  the  said  W.  B.  Ruddick  whilst  he  so 
continued  chitforjirst  clerk  in  tlie  last  mentioned 
office,  that  is  to  say,  as  to  one  hundred  pounds  there- 
of, the  same  was  received  by  him  whilst  he  so  con- 
tinued chief  or  first  clerk  as  aforesaid,  in  the  ca» 
pacity  of  and  as  such  first  clerk  as  aforesaid,  but 
that  the  residue  (&c.)  was  received  by  him  not  in 
the  capacity  of  or  as  such  clerk  as  aforesaid,  but 
by  virtue  of  and  upder  another  and  different  office 

and 


FmiiAif. 
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and  place,  or  other  and  difierent  itfbsea  aiid  places  >83ft 
which  he  then  and  there  held  whilst  he  continued  j^^^[^ 
such  Qeik  as  aforesaid.  Now,  he  does  not  in  that  ^^^^ 
rgoinder  allege,  as  in  his  plea,  that  the  residue 
was  vedeived  by  him  not  whilst  he  contiimed  to 
hold  and  ex^tnse  the  office  of  Clerk  or  any  other 
place  or  office  in  the  office  of  the  said  Treawref 
and  Paymaster  of  his  Majesty's  Ordnance,  as  was 
necessary  for  him  to  shew,  because  the  condition 
of  the  bond  is  that  he  do  and  shall,  during  so  long 
time  as  he  shall  continue  to  hold  and  exercise  the 
said  place  or  office  which  he  now  holds  and  exer- 
cises as  aforesaid,  or  any  other  place  or  office  in 
the  said  office  of  Treasurer  and  Paymaster  of  his 
Majesty's  Ordnance,  duly  and  faithfully  pay  and 
apply  all  such  sum  and  sumaof  m<mey  as  hath  or 
have  been  or  shall  or  may  be  received  by  him  as 
Clerk  as  aforesaid,  in  such  manner,  &c.  &c.  In 
order  to  have  made  this  a  good  rgoinder  the  De- 
fendant should  have  alleged  that  the  residue  was 
received  by  W.  B.  Ruddick^  not  whilst  he  con- 
tinued to  hold  and  exercise  the  said  place  or  office 
or  any  other  place  or  office  in  the  said  office  of 
Treasurer  and  Paymaster  of  his  Majesty's  Ord- 
nance, but  by  virtue  of  another  and  different  office 
or  place,  not  being  an  office  or  place  in  the  said 
office  of  Treasurer,  &c.  Not  having  done  so,  his 
rejoinder  does  not  maintain  his  plea,  and  it  is 
therefore  undoubtedly  bad.  That  objection  dis- 
poses at  once  of  all  the  rejoinders  demurred  to. 
I  am  of  opinion  that  they  are  all  for  the  same 
reason  bad,  and  therefore  there  must  be  judgment 
for  the  Crown» 

VOL.  XI.  .         B  D  GaRIIOW, 
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1829.'  Oarrow,  Barwif  concurred. 


The  RiMO 

Judgment  for  die  Crown. 


FOBKAV. 


Tindd  then  applied  for  leave  to  amend,  which 
was  refused,  because  t^e  demurrer  had  been 
argued. 
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Richardson  v.  Hodgson.  JhNHS^Sir 

The  bail  in  this  case  were  not  allowed  to  justify,  a  tob  geneni 
on  account  of  their  having  been  too  generally  de-  bSi^uioagii 
scribed  in  the  bail  piece.  Time  was  asked  and  l^dforop. 
given  till  a  future  day.  The  PlaintiflPs  Counsel  jCti^on.u 
applied  for  the  costs  of  the  opposition,  ba  one  of  ^ragh^tfLu 
the  terms  of  that  indulgence ;  bu(  tofix  oie^.^ 

fendant  with 
the  costs  of 

The  Court  refused  to  order  costs  of  opposing  ^^f^^!^ 
the  bail  to  be  paid  at  present,  reserving  the  con-  amOwi^*** 
stderation  of  the  payment  of  the  costs  till  the  bail  ^^^^'^Ju 
should  next  appear  to  justify;  considering  the  ^'^j*^ 
looseness  of  description  to  have  been  the  efiect  c£ 
mere  inadvertence. 

D  D  2  Pulley 
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I823, 


Friday,  Pullet  v.  Hilton  and  Others. 

dihNwembtr.  ^ 


Motiooifor  Ad  AM  mentioned  to  the  Court,  that  a  moti<m 
u^^  directed  WES  intended  to  be  made  for  a  rule  for  a  new  trial 
E^tysideof  of  the  issue,  which  had  been  directed  in  this  tithe 
Dottuiuect'to  cause,  in  order  to  save  to  himself  the  right  to  ap» 
^^drii^^h  plyt  as  the  time  within  which,  by  the  rule  of  the 
^e  wi^i^  Court,  motions  of  that  description  must  necessa^ 
Sll^f  thlT'  rily  be  made,  would  expire,  unless  the  Court  should 
T^.^        extend  it. 

Such  appii- 
Cfttions  may  be         ^j, 

nade  at  any  Per  Cktriom.-^The  rule  in  these  cases  is,  that  all 
theanceeediDg  such  motious  arising  out  of  causes  in  Equity,  de^ 
8i«S!^^^r;  pending  before  the  Chief  Baron  alone,  should  be 
ahooid!^  the  made  before  him  only,  because  he  is  in  possession 
Umde  h^  of  the  circumstauces  of  the  case,  unless  where  a 
Chfef  Baroo,  poiut  of  law,  ou  the  admissibility  of  evidence,  or 
Eoui^ftf^ey  Other  legal  diflSculties,  arise }  in  which  case,  the 
^'^^     motion  having  been  first  mentioned  to  the  Chief 


ijgbefSro  Baron,  might  probably  be  directed  by  him  to  be 
made  before  the  whole  Court,  for  his  own  satis- 
faction. 

As  to  the  time  within  which  such  application 
should  be  made,  the  limitation  of  the  time  for 
moving  to  the  four  first  days  of  Term,  adopted  on 
the  Plea  side  of  the  Court,  does  not  apply  to 
cases  of  trials  of  issues  sent  from  the  Equity  side 
of  the  Court,  because  they  are  not  within  the  rea- 
son of  that  rule.  Such  motions  may  be  made  at 
any  time  during  the  Term,  or  the  sittings  after. 

Fletcher 


MICHAELMAS  TERM,    S   GEO.  IV. 


Fletcher  i;.  Webb.  ^^^i^\ 

Mk  November, 


PELLy  Sent.,  moved  for  a  Rule  to  shew  cause  in  an  action  on 

n        ^  ^  the  case  for 

why  the  verdict  which  had  been  obtained  by  the  f^!!*^ 

.     ^     .  ^  holdtncthe 

Plaintiff  in  this  case  should  not  be  set  aside,  and  a  Piiantiff  to 

\i%\\^  which 

nonsuit  entered.  wm  founded 

s  on  the  single 

fact  of  her 

It  was  an  action  for  maliciously  holding  the  amstodon 
Plaintiff  to  bail,  by  causing  her  to  be  arrested  on  ^vSIwSl^ 
mesne  process  for  600/.  due  from  her  to  the  De-  ant,  for  money 
fendanty  as  indorsee  of  two  promissory  notes  made  ^^ai^Si^ 
by  the  Plaintiff's  husband  who  was  dead,  and  to  {^bandfto 
whom  she  was  administratrix;  and  it  was  founded  u^iEfor^^}^ 
entirely  on  the  circumstance  of  the  Plaintiff  hav-  mi^  note?" 
ing  been  sued  in  her  representative  character  of  hilSmJ,^© 
administratrix,  not  the  least  proof  of  any  malice  E^^o4k? 
express  or  implied  having  been  given  or  offered  on  JJ^^S?^ 
the  trial,  the  Plaintiff  relying  wholly  on  the  single  j'pj'gj.^'' 
fact  of  her  not  having  been  arrested,  not  being  pijjji^**^ 
liable  lo  be  held  to  bail  for  a  cause  of  action  «#.  damagea. 

On  motion 

a£;ainst  her  as  administratrix.    Upon  that  case  the  to  set  aside  the 

^  *  Terdict  and 

Jury  had  found  a  verdict  for  the  Plaintiff,  with  ©ntefanon- 

•^  '  suit  on  the  as- 

5s.  damages.  V^}^^^^^^ 

^  ia  the  Plaint- 

Iff's  case,  of 
the  absence  of 

Ter  Curiam. — We    have    considerable   doubt  evidence  of 

malicCy  the 

whether  there  was  not  enough  in  the  case,  as  conrtwerein- 

.  clinedtohold 

proved,  to  shew  implied  malice,  at  least;  for  that  such  a 
where  a  worban  is  held  to  bail  under  such  circum-  maUce  had 
stances,  the  Plaindff  knowing  that  she  was  liable  aswonidsnp. 
in  a  representative  character  only,  and  proceeding  STctagL^' 

thatobjectio] 


being  Tery  amall.  howeTer,  they  Md  it  to  be  ft  caie  ill  wbicb  tii^  «mght  not 
and  refiued  ft  nu^  lo  ihew  caiH* 


bjection. 
Thedama|es 
tointeitere. 


against 


V. 

Wbbb. 


382  CASES  IN  THB  EXCHEQUSR, 

1893.  against  her  in  that  character,  it  was  such  an  injury 
F^^^^^  done  to  her  as  to  affi)rd  probable  cause  for  imput- 
ing malice  to  the  Plaintiff,  in  causing  her  to  be  ar- 
rested. Then  the  amount  of  the  damages  is  very 
small,  and  the  Defendant  has  nothii^  to  complain 
of  in  that  respect.  We,  therefore,  consider  this 
to  be  clearly  a  case  in  which  we  ought  not  to  im 
terfere  to  set  aside  the  verdict  of  the  Jury. 

Rule  refused. 


iWiniSSLr.  Croft  v.  Appletom. 


t^^^x  li  The  Defendant  had  obtained  the  usual  order  Nisi 
^^^du!.^  to  dismiss  for  want  of  prosecution.  The  Plaintiff 
d^^iSu^o^*  shewed,  for  cause,  a  material  amendment,  the  ad- 
^^'^  dition  of  necessary  parties.  This  was  alledged  by 
u  to  reply,  and  Counsd  at  the  bar,  and  the  Defendant  asked  time 

^fi^ff  set  BD 

order  for  leftTe  to  amend,  without  replying,  undertaking  to  amend 
and  amend,  within  such  time  as  the  Court  should  limit  The 
JS^^^  <»«e  of  Dessaux  v.  Sfieppard,  27  /n^,  1791,  in 
S^SS'cr'b  *^-  -M».  was  cited  from  Fowler  (a),  to  shew  that 
1^^;^^^^^  this  course  was  conformable  with  the  practice  j  but 
affidaTit 

Per  Curiam.— The  Plaintiff  ought  to  have  filed 
an  affidavit  of  the  &ct  alleged  by  his  Counsel. 
The  Plaintiff  must  reply,  and  then  he  may  apply 
to  the  Court  to  withdraw  and  amend. 

(a)  Vol.  IL  p.  S8. 


Hartwright 
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HaRTWRIOHT  «;•  BaDHAM.  ,  FrtA^,     . 


The  Plaintiff  in  this  action  declared  in  trespass  The  court  win 
for  breaking  and  entering  a  certain  close  cidled  a^X^'be 
the  Withy  Beds*    The  Defendant  pleaded  the  tionforanew 
g^ieral  issue^  and  pleas,  by  way  of  justification^  tend  to  im. 
ist,  that  the  Defendant  was  seised  of  a  certain  tli^tyoftb^ 
dose  adjoining,  called  Raven^s  Nest  Capy^  -and  ^"^Jhough 
that  she  and  all,  &c.,  from  time  immemorial,  have  •«rpri8ebe» 
had  and  used  a  certain  way  for  themselves,  and  n>ramoUon 

''  '  for  a  new  trial; 

servants,  and  tenants,  occupiers  of  the  said  close  ^^  affidawts 

*  may  be  used 

called  Raven* s  Nest  Copy^  to  pass  and  re«pass  with  ^^■^**^ 
carts,  &c.  from  a  certain  common  highway  into,  they  mast  be 

conclosive:  and 

through,  ovefy  and  along  the  said  close  called  the  the  facts  in  re- 
WiOy  Beds^  unto  the  said  close  called  i2ao6ii'«  the  evidence 
Nest  Copy  J  for  the  tillage,  occupation,  &c.  thereof:  wpH^f  w^ 
2dly,  a  right  of  way  by  grant:  and  Sdly,  a  right  Snch'tiftbat 
of  way  by  prescription,  in  respect  of  another  dose  mii/b^  mainly 
of  the  Defendant's,  called  the  Lang  Lengths,  over  ^^rlff^""  "^ 
the  locus  in  quo.    The  Plaintiff,  by  his  r^cation,  ISi^ome^^' 
traversed  the  pleas  pleaded  by  way  of  justification*,  ^^JJ^^^.^  ^ 
snd  tendered  issues,  in   which  the  Defendant  p??  on  the 

whole  evi* 

joined ;  and  as  to  the  special  pleas,  the  Plaintiff  dence  enoagh 
now  assigned.    The  new  assignment  the  Defend«>  rerdict  foond^ 

,      ®  ,  ,  .  .    .       1    .  IndependenUy 

ant  also  traversed,  and  issue  was  jomed  thereupon*  of  the  lacu 

brooghtinto 
donbty  the   ' 

The  cause  was  tried  before  Mr.  Baron  Gamm^  interfere  and 
at  the  last  Xreyt/ Assizes  tot  Herefiird,  when  the  tri^,'aitbongb 
Jury  found  a  verdict  for  the  Plaintiff  negativing  bonnJf ^  ^ 
the  light  of  wtfy. 

Totmldfi,  in  foM^Tenn,  applied  for  a  Rule  to 

shew 


884  CA8U  m  THfi  eXCBBI»my 

189S»       shew  cause  why  the  verdict  should  not  be  set 
gJj^lJJJIJ^  aside,  and  why  there  should  not  be  a  new  triaL 


V. 


In  support  of  that  application  several  affidavits . 
were  tendered^  which,  in  substance,  negatived  a 
material  fact  sworn  to  by  the  Plaintiff's  witnesses 
on  the  trial,  which  was,  th^t  John  Rogers^afotmet: 
occupier  of  the  Defendant's  close,  had  asked  and 
obtained  permission  from  the*  occupied  of  the 
Plaintiff's  close,  to  take  his  cattle  over  the  ^% 
Bankf  aAd  that  th6  fwmer  bad  agreed  to  do  two 
days'  harvest  work  for  the  latter  for  that  permis- 
sion; whereas  the  affidavits  stated  that  John  Rogers 
never  did  occupy  the  Raven^s  Nest  Copy.  Tbey 
also  imputed  to  the  Foreman  of  the  Jury  the  exer- 
cise of  undue  influence  over  the  rest  of  the  Juiy,  in 
&vour  of  the  Plaintiff,  under  whom  he  and  otheit^ 
of  the  Jury  were  stated  to  hold  lands ;  stating  that 
he  bad,  after  the  trial,  spoken  of  the  verdict  in  a 
manner  which  proved  that  it  had  been  the  effect  ra- 
ther of  improper  bias  than  of  due  consideratioQ  of 
the  merits  of  the  cause.  On  those  affidavits  it  was 
Submitted  that  there  ought  to  be  a  new  trial ;  fiir 
that  the  evidence  of  acknowledgment  of  the  Plain- 
tiff's right  by  John  Rogers^  had  been  a  surprise 
on  the  Defendant,  who  was  not  aware,  at  the  trial, 
that  John  Rogers  had  ever  occupied  the  close,  in 
respect  of  which  the  right  of  way  bad  been  claimed; 
and  it  now  turned  out  to  be  not  the  fitct ;  the  wit- 
ness having  been  at  least  mistaken  in  the  evidence 
which  he  gave  on  the  trial,  in  that  particular. 

[It  was  ako  urged,  that  the  misconduct  of  the 

Jury 
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Jory-was  another  ground  on  which  this  applfca-       l^n. 
tion  was  well  feiinded;  but  the  introduction  of  ^^1^^^!^^ 
ffaat  matter  in  the  affidavits  being  strongly  cen-     ^^^^^^ 
sured  by  Mr.  Baron  JFoody  the  C!ourt,  on  that 
pointy  determined,  at  once,  that  such  parts  of  the 
Affidavits  as  imputed   misconduct  to  the  Jury 
eould  not  be  received ;  for  that  it  would  be  a 
dangdrous  precedent,  and  pregnant  with  infinite, 
ini^ief,  if  they  were  to  allow  such  matters,  stated 
hi  affidavits,  to  be  uiged  in  support  of  applications 
for  new  trials.    The  affidavits  which  had  been  filed 
were  therefore  rejected,  as  being  impertinent  in 
that  reject;  but  the  Court  directed  that  they 
fthould  be  re«modelled  so  as  to  omit  those  charges, 
and  present  such  a  statement  of  facts  only  as  was 
necessary  to  shew  the  contradiction  of  the  testis* 
mony  6f  the  witn«te.3 

Another  otgection  was  taken  to  the  Verdict,  on 
the  ground  of  a  misdirecti<m  on  the  part  of  the 
learned  Judge  who  tried  the  cause,  in  having  toM 
the  Jury,  that,  in  this  case,  the  second  plea  by 
way  of  justification,  whereby  it  was  meant  to  taiat 
the  presumption  of  a  grant,  was  out  of  the  qais^ 
tion,  as  the  evidence  which  had  been  given  did 
not  establish  that  plea,  as  there  was  no  proof  of 
any  user  of  the  road  claimed  hefote  the  time  of 
the  occupation  of  the  Raoen^s  Nest  Copy  by  Tho^ 
wms  Rogers ;  and  daring  his  oeoupation  he  was 
in  possession,  also,  of  the  Witky  Beds;  whereas 
they  submitted  that  there  was  sufficient  evidence 
to  raise  such  a  presumption  ^  it  not  being  necessary 
for  that  puq[>ose  to  shew  immemorial  user. 

The 
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MM^  The  Ride  ww  idrawn  up  on  the  S*7th  oi  Aprils  to 

^^^„  «hew'cause  on  the  7th  of  Jtfa^  with  liberty  for 
the  Defend  wt  to  file  further  affidavits  in  the  mean 
time  in  support  of  it,  on  or  before  the  4th  (a). 

Mr.  Baron  Garbow  now  reported  the  evid^ice 
on  both  sides,  as  laid  before  the  Jury  on  the  trial  j 
the  general  result  of  which  was,  there  was  no  road 
through  the  Jocus  in  quoy  and  that  it  had  been 
proved,  on  the  part  of  the  Haintiff,  that  certain 
acts  had  been  dpne  from  time  to  time  by  the  for* 
mer  occupiers  of  the  Plaintiff's  close»  quite  incom- 
patible with  the  right  of  way  claimed  by  the  De* 
fendant;  the  strongest  of  which  were,  that  the 
gateway  into  the  close  through  which  the  way  was 
said, to  be,  was  so  narrow  that  a  tree  was  once  torn 
away  by  a  cart  attempting  to  pass  through — pthat 
that  gateway  had  been  afterwards  moved  by  the 
owner  one  hundred  yards  further  up  in  the  fi^ld, 
and  the  place  where  the  gate  had  been  hung 
strongly  fenced ;  and  the  effect  of  removing  the 
gateway  would  have  taken  the  way  claimed  more 
off  the  common  road,  and  further  over  the  closer, 
auddng  it  more  inconvenient  to  the  Defendant, 
and  even  more  injurious  to  the  FlaintiS  The  gate 
was  afterwards  moved  again  twice,  ultimately  to  its 
original  place.    It  was  also  swcmtu  by  one  witness, 

(a)  There  were  altogether  fourteen  affidavits  filed  on  the  pert 
of  the  Defendant;  amongst  which  was  one  hy  the  Defiendint 
herself.  Eight  were  filed  before  the  motion  was  made>  and  six 
more  after.  Besides  what  has  been  already  stated  to  have  been 
their  contents,  they  asserted  generally  that  the  way  in  quesdon 
bad  been  immemorially  used  by  the  Defendant's  predeces- 
sors. 

Bkhard 
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Bkkard  Clarke,  that  J(^  Rogers  had  forinerly  18M. 
occupied  the  Defendant's  close,  Raven^s  Nest  hxJ^JCmiw 
Copy — ^that  he,  Rogers^  had  been  told  by  the  t&en 
tenant,  on  one  occasion  of  driving  a  cow  throiigh 
the  Wi^  BedSy  that  he  was  trespassing,  and  that 
be  then  asked  leave  and  obtained  it,  in  considera- 
tion of  his  giving  the  occupier  of  the  Withf  Beds 
two  days'  work  in  the  harvest. 

On  the  part  of  the  Defendant  the  evidence  con- 
sisted principally  of  acts  of  user.  The  whole  case 
was  left  to  the  Jury,  who  found  for  the  Plaintiff 
His  Lordship  stated,  tbat^  according  to  his  recol- 
lection, he  had  directed  the  Jury  to  find  accord- 
ing to  the  conclusion  to  be  drawn  from  the  evi- 
dence, as  to  whether  the  acts  of  user  proved  were 
terrible  to  permission  and  indulgence  or  n^li- 
gence,  on  the  one  hand,  or  to  the  exercise  of  an 
adverse  right  on  the  other. 

Russell  tod  Cross  shewed  cause  (a).  They 
stated,  that  it  having  been  the  desire  of  the  Plain- 
tiff to  try  the  real  question  between  the  parties 
£ur]y,  the  new  assignment  had  been  given  up  on 
the  trial  for  iha[t  purpose,  in  order  that  the  case 
might  go  at  once,  as  it  did,  to  the  Jury,  who 

(a)  Affidavits  were  also  filed  on  the  part  of  the  Plaintifi;  in  an- 
fwer  CD  those  on  that  of  the  Defendant.  Jticibrd  CZarAe  was  one 
of  the  deponents,  and  he  repeated  the  assertion  as  to  the  posses- 
sion of  John  Eogen.  There  were  nine  other  deponents,  but  nei- 
ther of  them  stated  that  John  i2ogers  had  occupied  the  WithyBedu 
The  affidavits  went  to  shew  that  the  Defendant's  road  lay  over 
another  person's  close,  which  had  formeriy  belonged  to  the 
Defenciant  and  those  umler  wfa<Mii  she  cl^cd. 

found 
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18^      found  a  verdict,  without  hesitation,  for  the  Flain- 
j^J^„  tiff.    It  being  left  entirely  to  the  Juiy,  they  urged 
bamaM.     *^'  ^^  verdict  ought  not  now  to  be  disturbed, 
particularly  on  affidavits  filed  after  the  motion  for 
the  Rule,  which  was  not  only  an  unusual  course 
of  trying  a  question  of  right  of  way,  but  was  more 
particularly  objectionable  when  the  extraordinary 
nature  of  the  affidavits  and  the  situation  of  the  de- 
ponents were  considered.  The  Defendant  herself, 
who  could  not  have  been  a  competent  witness  on 
tiie  trial,  had  been  allowed  to  make  an  affidavit ;  and 
those  of  the  other  deponents,  as  they  might  have 
been  examined,  ought  not  to  be  received,  because 
they  should  have  been  examined  at  the  trial.   The 
statements  in  the  affidavits  might  have  been  given 
in  evidence  on  the  trial  in  the  proper  and  regular 
manner ;  yet  not  one  6f  the  questions  put  to  the 
witnesses  who  had  been  examined  had  any  refer- 
ence to  such  of  the  facts  in  the  affidavits  as  could 
alone  be  now  considered  material,  particularly 
with  respect  to  the  occupation  o£  Raven's  Nest  by 
John  Rogers:  but  even  admitting,  for  an  instant, 
that  the  witness  had  been  mistaken  in  that  fact,  it 
could  not  be  contended  that  wherever  it  might  be 
shewn,  by  affidavits,  tiiat  a  witness  had  mis-stated 
a  single  &ct,  a  new  trial  ought  to  be  granted. 

On  the  evidence  of  user^  which  the  Defendant 
had  given,  they  observed  that  it  had  been  agreed 
that,  as  during  the  occupation  of  Thomas  Rogers^ 
who  was  in  possession  for  thirty-five  years,  he  held 
at  the  same  time,  for  a  great  proportion  of  tiiat 
period,  the  WUhy  Bed  close  also,  his  user  of  the 

road 
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ro9d  dwis^  such  unity  of  posqession  would  amount      1^99. 
to  nothing  aa  proof  of  the  right  being  in  the  oocut  hJJJJ^, 
piers  of  th^  Biwen^s  Nea  Copy. 

[[It  W4S  not  admitted  that  that  had  beeq  agreed 
tp»  except  tQ  a  limited  extent,  the  united  posses- 
sion having  been  not  continued  but  occasional 
only.] 

The  user  (it  was  insisted),  such  as  it  w(is,  was 
niecQssarily  confined  to  the  period  of  time  whiQh 
)i^  elapsed  since  the  occupation  of  ITiofms  Bxh 
gers^  who  occupied  the  clp$es  for  thirty-five  yean, 
and  had  ceased  to  occupy  them  twenty-five  years 
ago ;  because  during  the  former  time  he  occupied 
both ;  and  before  the  commencement  of  that  occu- 
pation human  memory  could  not  go  back.  Under 
the  circumstances,  therefore,  they  submitted,  that 
even  without  the  evidence  of  the  witness  whose 
testimony  was  attempted  to  be  set  aside,  there  was 
sufficient  to  obtain  a  verdict,  and  certainly  enough 
to  support  one :  and  for  that  reason  there  ought 
not  to  be  a  new  trial« 

On  the  ground  of  the  supposed  misdirection, 
they  submitted  that  there  had,  in  truth,  been 
none;  or  that  even  if  there  had,  it  had  been  ac» 
quiesced  in,  by  being  suffered  to  pass  unnoticed 
at  the  time. 

Tauntm,  PuUer^  and  Ludbm,  in  support  of  the 
Rule,  contended  that  the  surprise  upon  the  Plain- 
tiff, 
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ISM.  Hff^  nt  the  trial,  arising  from  the  unexpected  and 
iuetwbwht  unfownded  testimony  of  CfarAe,  as  to  a  fact  so  ia^ 
EAmBAM.  P^^rtaot  as  that  which  was  stated  by  him,  and 
which  was  certainly  the  strongest  point  in  the 
Plaintiff's  case,  was  sufficient  ground  fm  sending 
the  cause  down  to  another  investigation,  ^riien  it 
might  be  laid  before  a  Jury  without  that  material 
fact,  which  ought  not  to  have  made  part  of  die 
Plaintiff's  case.  That  that  fitct  was  not  true,  they 
insisted  was  ahundairtly  proved  by  the  testimony 
of  the  nine  several  persons  who  now  contra- 
dicted the  fact  of  John  Roger^s  occupation  of 
the  Raven^s  Nest  Close ;  and  therefore,  he  being 
a  stranger,  his  request  of,  and  the  leave  given  to 
him  to  pass,  could  not  be  evidence  against  the 
right  claimed  by  the  tenant  of  that  dose }  and 
that  was  a  piece  of  evidence  in  the  cause  which 
could  not  have  been  anticipated  by  those  who 
had  the  conduct  of  the  Defendant's  case,  and 
therefore  was,  in  all  respects,  a  surprise :  for  there 
could  have  been  no  preparation  made  at  the  trial 
to  enable  the  Defendant  to  meet  it. 

[To  a  question  put  by  the  Lord  Chief  Baron, 
it  was  answered,  that  the  Deponents  had  not  been 
examined  at  the  trial ;  which  was  attributed  to 
the  Defendant  not  being  aware  of  the  evidence : 
but  the  Court  observed,  that  they  considered  it 
extraordinary  that  no  one  should  have  been  pre* 
sent  amongst  the  witnesses,  at  the  trial,  who  could 
have  contradicted.that,  and.that  no  attempt  should 
have  been  made  to  have  done  so.] 

They 
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They  urged^  that  without  tlie  means  at  hand  of  MSB. 
repdling  a  i^tement  so  condustve  in  respect  of  hm^SCm* 
a  daim  of  private  way  appurtenant  to  a  tenement, 
as  the  &et  of  the  admission  of  John  Rogers  would 
be  if  he  had  been  the  occupier,  it  wodd  be  hard, 
in  a  case  where  the  right  was  bound  by  a  verdict, 
that  a  Defendant  should  be  deprived  of  that  right 
by  evidence  coming  on  him  by  surprise,  when  he 
bad  the  means,  as  afterwards  proved,  of  contnu 
dictiiig  the  testimony,  and  wodd  have  done  m^ 
codd  he  have  been  aware  of  it,  or  could  he  have 
antidpatedit 

On  the  evidence  of  the  acts  by  the  owners  of 
the  fFithy  Beds  close,  said  to  be  adverse  to  the 
proof  of  user  of  the  right  which  was  given  by  the 
Defendant,  they  contended  that  the  strongest  in- 
stance was  the  removal  of  the  gate ;  yet  that,  th^ 
urged,  was  not  conclusive,  unless  the  way  had 
been  barred,  and  the  Defendant  shut  out :  for  the 
mere  removal  of  the  entrance,  and  appointing  a 
new  gateway,  without  excluding  the  claimant, 
would  not  destroy  the  prescription  on  which  the 
right  wasfoundect— the  user  of  the  new  way  wodd 
foe  evidence  of  the  continuance  of  %  right  to  pass 
over  the  dd  one;  and  the  change  of  road  would 
be  by  no  means  proof  of  an  adverse  opposition 
to  the  r^t,  as  decided  by  the  cases. 

[It  was  suggested  here  that  the  affidavits  of  the 
Defendant  fiimished  evidence  of  the  removd  of 
the  gate  being  adverse,  as  s^atnst  her,  she  having 
^tated^  that  when^  on  one  occasion,  an  occupier  of 

the. 
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1899.      the  flPf%  J3d«b  had  put  a  fenee  where  the  gate 
first  stood,  her  busbaad  had  thrown  it  dowiu3 

Whether^  in  point  of  fact,  the  chang«  of  posi- 
tion of  the  gate  had  been  more  or  less  inccttve- 
nient,  could  only  be  ascertained  hy  a  knowledge 
of  the  local  drcumstances  from  inspection.  At 
all  events  there  waa  nothing  in  that,  even  if  it 
were  so,  which  mi^t  not  be  attributable  to  per? 
dona)  accommodation ;  and  certainly  it  was  not  an 
adverse  interruption  or  prohibition  of  the  loogex^ 
ercise  of  the  right,  whether  it  were  by  right  or  by 
wrong.  They  therefore  submitted  that  the  justice 
of  the  case  could  not  be  attained  in  this  cause 
without  a  new  trial. 

Richards,  Lord  Cbitf  Baron. —  The  single 
question  in  this  case  is,  whether  we  shall  direct  a 
new  trial ;  and  that  question  will  depend  bn  whe- 
ther the  verdict  which  has  been  obtained  be  siip^ 
ported  by  the  evidence  which  was  given  on  the 
trial  or  not*  If  it  were  not,  we  certainly  oi^ht  to 
send  the  cause  down  to  be  tried  again.  There 
was  much  contradiction  in  the  evidence  given  oa 
both  sides,  no  doubt;  but  that  must  have  bees 
well  considered  by  the  Jury,  who  were  the  most 
proper  persons  to  decide  between  the  parties  in 
that  respect,  for  it  was  their  peculiar  province  to 
do  so.  The  question  principally  turns  on  the 
evidence  given  by  Clarke.  The  &ct  spcken  to  by 
him  was  undoubtedly  most  important  That, 
however,  is  now  contradicted  by  these  al^kvifs. 
I  repeat  what  I  before  observed,  during:  the  aqgo- 

ment. 
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menty  that  I  do  not  feel  ipyself  enabled  to  say   ,    ^832. 

that  Clarke  has  sworn  untruly,  because  he  has  HARi^lna©HT 

been  contradicted  in  this  manner  to  a  certain  ex-     badham, 

tent.     The  affidavits,  at  the  same  time,  would 

have  the  effect  of  unsettling  the  matter  sworn  to  /^****^'   • 

on  the  trial,  if  the  contradiction  were  sufficient, 

and  then  they  must  undoubtedly  prevail  so  far.; 

but  I  do  not  consider  them  so  sufficient  as  to  have 

that  effect.  • 

The  next  question  is,  whether  there  has  been 
any  surprise ;  and  that  question  is  brought  before 
us  in  certainly  a  very  odd  shape,  as  intended  to 
shew  surprise.  The  fact  stated  by  Clarke  was, 
that*  a  former  occupier  asked  permission  to  pass 
over  the  place  where  the  right  is  claimed.  It 
was,  indeed,  a  most  important  piece  of  evidence, 
yet  I  am  astonished  that  it  should  have  been  suf- 
fered to  be  given  without  any  attempt  to  contra- 
dict it:  the  means  of  contradiction  one  cannot 
conceive  riot  to  have  been  in  the  power  or  know- 
ledge of  the  Attorney.  Counsel  might  not  have 
been  prepared,  but  it  ought  not  to  have  been  a 
surprise  upon  the  Attorney.  If,  however,  there 
had  really  been  any  mistake  about  a  fact  so  mate- 
rial, or  if  it  had  been  clearly  shewn  to  be  so,  I 
should  have  wished  that  there  should  be  a  fur- 
ther inquiry  to  satisfy  the  complete  justice  of  the 
case.  But  notwithstanding  that  desire,  I  do  not 
think  thid  a  case  which  it  is  necessary  to  send 
again  to  the  Jury ;  for  the  Courts  of  Law  have 
now  adopted  the  rule  which  has  long  been  ob- 

voL.  XT.  EX  served 
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1823.  served  it  the  House  of  Lords  and  hi  Courts  of 
hartXimt  ^'^^'y*  ^^^^  *  single  miscarriage  in  the  teslimcmy 
bauhah.  ®"  ^^^  P*'"*'  ^^  *^^  succeeding  party,  is  not  suffi- 
cient to  induce  them  to  order  a  new  trial  on  tbat 
'  *  ground*  if  there  be  other  evidence.  There  is, 
however,  a  ground  on  which  the  verdict  maj  be 
sustained,  which  is  not  subject  to  the  objection  of 
surprise,  nor  is  there  any  suspicion  of  it  suggested 
there.  That  is,  the  removal  of  the  gate  on  several 
occasions,  and  to  a  distance  of  one  hundred  yards 
and  more ;  and  that,  by  the  removal,  it  was  placed 
in  sudh  a  situation  as  to  have  necessarily  been 
productive  of  great  inconvenience  to  the  'Defend* 
ant ;  for  the  length  of  way  was  not  only  increased, 
but  the  Defendant  Was  deprived  of  the  advantagie 
of  having  to  pass  over  the  turnpike  road,  and  had 
to  pass  over  the  PlaintifTs  ground  for  a  consider* 
able  way.  The  facts  of  the  whole  case  were  left 
to  the  Jury;  and  I  think  it  would  have  been  sin* 
gular,  if,  on  the  evidence,  the  Jury  had  found  a 
verdict  the  other  way ;  but  if  they  had,  I  should 
not  have  been  disposed  to  say  I  would  not  sufier 
it  to  stand ;  for  still  all  this  may  have  been  done, 
certainly  without  any  assertion  of  right  or  intention 
to  do  so,  and  it  may  have  been  consistent  with 
the  right  claimed.  I  am  of  opinion,  however, 
that  the  Defendant  should  have  gone  further^  and 
have  shewn  some  foundation  for  the  claim* 

We  have  then  the  fact  of  the  occupier's  diutttng 
up  the  old  way.  These  are  aU  distinct  and  strong 
&cts  in  proof  of  ad  assertion  of  right  ^  and  the  aetB 

were 
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were  not  complained  of»  although  certainly  very       1823. 
inconsistent  with  the  right  of  way  claimed  by  the  hart^^"''*^ 
Defendant.  „  «• 

As  to  the  evidence  oiQarke,  therefore*  on  the  iudbar^,B. 
overtlirow  of  whose  testimony  so  much  of  the  De- 
fendant's objection  to  the  verdict  depends,  I  think, 
that  without  his  evidence  the  circumstance  of  the 
removal  of  the  gate  would  alone  have  been  bu& 
clent,  in  this  case,  to  have  enabled  the  Jury  to 
come  to  the  same  conclusion;  and  therefore  I 
think  that  their  verdict  iq  right. 

Graham,  Baron. — ^The  only  circumstance  creat- 
ing any  doubt  in  my  mind,  is  that  of  there  having 
been  suspicion  thrown  on  the  evidence  of  Clarke^ 
to  whom  mistake,  in  a  material  point  of  the  evi- 
dence, has  been  imputed.  I  can  not,  however, 
give  to  these  affidavits  the  strong  effect  of  annull- 
ing his  testimony,  believed,  as  it  was,  by  the  Jury, 
even  on  the  ground  of  mistake  j  still  less  can  I  do 
so  on  the  ground  of  its  being  false.  He  certainly 
may  have  been  speaking,  in  point  of  fact,  of  TAd- 
tnas  Rogers^  instead  of  John;  and  if  there  were  a 
mistake,  it  seems  most  probable  that  it  was  really, 
afler  all,  in  liie  name ;  ascribing  a  conversation  as 
having  taken  place  with  John^  which,  in  fact,  was 
on  the  part  of  Thomas.  But  I  proceed  on  thid 
principle,  that  it  would  be  a  most  dangerous  prece- 
dent, if,  in  every  case  where  one  witness  on  either 
dide  may  be  discovered,  after  verdict,  to  have 
tripped  in  asii^le  instance,  like  the  present,  for 

E  E  2  instance. 
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1829. 


Hartwkight 

9, 

Badham. 
GriAMi,B. 


instance,  making'  a  similar  mistake  as  to  the  fa(% 
of  which  he  has  spoken,  there  should  be  a  new 
trial  on  that  ground.  It  would  be,  in  effect, 
granting  a  new  trial  to  try  the  credit  of  witnesses. 
Admitting  that  he  was  mistaken  altogether,  and 
that  his  evidence  being  withdrawn  would  weaken 
the  Plaintiff's  case,  still  I  am  of  opinion  that  there 
was  evidence  enough  in  this  action  to  warrant  the 
finding  of  the  Jury  without  his  testimony,  and 
that  the  Jury  would  have  done  right  in  returning 
the  same  verdict 


Then  I  am  of  opinion,  also,  that  to  support  the 
Defendant's  case  of  user,  the  evidence  was  too 
weak.  Great  part  of  the  time  was  taken  off  by 
the  fact  of  the  Defendant's  predecessor  being  the 
occupier  of  both  the  closes  j  twenty-five  years, 
therefore,  is  the  utmost  length  of  time  during 
which  the  user  has  been  proved,  even  if  it  were 
stronger  than  it  is.  The  natural  suggestion  is, 
that  the  successor  had  both  closes,  also,  for  some 
time,  or  at  least  that  he  was  supposed  to  have  the 
right  even  afler  the  occupation  of  the  predecessor 
had  ceased  ;  and  it  was  natural  that  a  new  tenant 
might  be  tempted  to  use  the  road  which  had  been 
used  by  the  preceding  occupier,  not  knowing  the 
real  foundation  of  the  previous  user.  The  evi- 
dence of  interruption  in  the  exercise  of  that  right 
is  certainly  contradictory ;  but  there  were  mmy 
occasions  proved,  without  doubt,  of  the  Defendant 
and  her  predecessors  being  forced  to  go  by  a  cir- 
cuitous way,  and   the  argument  is  throughout 

prifnd 
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primd facte  against  the  Defendant.    The  evidence       1^^- 
of  an  immemorial  right  is,  however,  much  weaker  iii^^^^l^„ 
than  the  evidence  of  adverse  interruption.  baoham, 

It  was  said  the  Judge's  direction  to  the  Jury,  ^"■*^'  *• 
on  the  plea  of  grant,  was  wrong;  yet  I  think  the 
Counsel  felt  that  it  was  necessary  to  prove  it^  if 
not  immeoiorial,  much  further  back  than  their 
proof  amounted  to,  in  order  to  make  a  case  of  pre- 
scription that  would  stand ;  and  Thomas  Rogers^ s 
possession  of  both  closes  was  very  much  against 
the  practicability  of  any  such  proof 

.  The  question  for  the  Jury,  therefore,  was  simply 
whether  the  user  was  exercised  by  right;  or  by  the 
permission  or  negligence  of  the  owner  of  the  Plain- 
tiff's close ;  and  if  the  Jury  thought  it  permissive, 
that  would  go  to  the  plea  of  grant,  as  well  as  to 
that  of  prescription.  Their  verdict,  therefore, 
equally  impugns  both.  There  is  also  another  rea^ 
son  why  it  is  impossible,  on  the  evidence,  to  sus- 
tain the  plea  of  grant ;  because,  in  a  grant,  the 
way  roust  necessarily  have  been  specified  :  and 
this  way  could  not  have  been  the  subject  of  grant, 
because  it  could  not  have  been  a  specific  way  if 
the  owner  of  the  close  could  of  right  remove  the 
gateway  at  his  pleasure ;  and  more  particularly,  if, 
to  the  inconvenience  of  the  tenant.  Any  removal 
would  be  inconsistent  with  such  a  right  so  founded 
on  specific  grant,  more  especially  such  a  removal 
as  casts  on  the  party  claiming  it  a  necessity  to 
adopt  a  road  over  which  he  must  be  compelled  to 
pioneer  his  way. 

Notwithstanding, 


GrtfMMi  0* 
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1823.  Notwithstanding,  therefore,  some  little  difficulty 

g^^JJ^I^j;^^^  which  I  certainly  have  bad,  on  the  ground  of  the 
H  ^'am  ^^^^^  thrown  on  the  testimony  of  Clarke^  which, 
however,  I  do  not  consider  sufficient  to  prevent 
my  concurrence  with  the  opinion  which  has  been 
delivered  by  my  Lord  Chief  Baron,  I  have  no  he- 
sitation in  saying,  that  I  think  there  certainly 
ought  not  to  be  a  new  trial  in  this  case. 

[Mr.  Baron  Wood  was  not  present,  in  conse- 
quence of  indisposition.] 

Garrow,  £aron. — I  have  always  myself  taken 
tlie  same  view  of  this  case  which  has  been  adopted 
by  my  Brothers.  In  the  absence  of  my  Brother 
Wood  I  shall  only  say,  that  I  concur. 

I  think  it  rigiit  to  observe,  however,  that  this 
application  for  a  new  trial  would  never  have  been 
m^de,  or  the  objections  on  which  the  argument  has 
proceeded,  if  it  had  not  been  that  there  were  some 
hopes  excited  that  a  new  trial  might  be  obtained 
on  the  ground  of  the  attempted  impeachment  of 
the  conduct  of  the  Jury,  by  the  affidavits  which 
were  made,  stating  some  of  them  to  be  tenants  of 
a  person  who  was,  for  that  reason,  supposed  to 
possess  some  influence  over  them.  I  am  quite 
sure  it  would  not  otherwise  have  been  thought  of, 
merely  on  the  objections  which  have  been  taken 
to  the  evidence. 

Per  Curiam. 

Rule  refused. 
Edwards 
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Edwards  t?.  Morgak  and  Wife  and  Othei's.  1822. 

Morgan  and  Wife  and  Others  v.  Edwards  and        ^^H^ 
Another.  i6Miv.rwmW. 


Barber  moved  pursuant  to  potice  given  on  tlie  ^aS"'*J^^^^ 

15/  day  of  this  Terra,  on  behalf  of  the  Defendants  in  Sf^er  to  on- 

the  first  mejitioned  cause,  that  publication  therein  g"  an?"'^!^!^ 

might  stand  enlarged  until  the  coming  in  of  the  Jo^?,?^Jf^ 

answers  of  the  Defendants  in  the  other  cause,  which  **»?y  ^»** «: . 

'  anire  an  affi- 

was  a  cross  cause,  or  untfl  the  first  day  of  Hilary  p^vu  ▼cnfy- 

Term  (a\  »toted  in  the 


cross  BUI. 


The  Court,  on  that  occasion,  refused  the  motion 
because  the  Defendants  produced  no  affidavit,  and 
required  that  an  affidavit  should  be  filed,  verifying 
the  facts  stated  in  the  cross  bill,  that  affidavit  hav- 
ing heen  procured,  the  motion  was  now  renewed. 
The  affidavit  stated  as  facts  the  matters  in  the 
cross  bill,  which  was  filed  for  a  discovery  of  assets, 
and  that  the  deponents  believed  the  answer  to  the 
cross  bill  would  furnish  them  with  a  good  defence 
to  the  original  bill. 

Sclater  opposed  the  application  on  the  ground  of 
delay :  and  he  cited  the  case  of  Dalton  v.  Carr  (J), 

(«)  The  original  Bill  was  filed  in  Hilary  Term  1818.  The 
answer  of  ilforgan  and  ^^0  80th  May,  1818.  Bill  amended  11th 
Feb.  1819— Uth  May,  1819,  answer  to  amended  Bill,  filed. 
Replication  Easter  Term,  182S.  This  Cross  Bill  was  filed,  as  ap- 
peaved  by  the  certificate  of  Plainti^s  clork  in  Court,  as  of  this 
present  Michaelmas  Term. 

(6)  16  Ves.  93. 

where 
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Edwards 
r. 
Morgan  and 
^  others. 


where  a  similar  motion,  made  after  answer  to  the 
original  bill,  had  been  refused.  He  also  submit^ted 
that  the  affidavit  was  insufficient;  but 

The  Court  determined  that  the  motion  was  pro- 
per in  this  stage  of  the  cause,  and  well  supported 
by  the  affidavit.     It  was  therefore 

Granted. 


1833. 


Pippin  and  Wife  v.  Shefpard. 


Sahirday^ 
16th  Nuvember, 


[^Demurrer.] 


This  declaration  (which  was  without  venue) 


It  is  not  a 
grooDdofde- 

mnrrertoade-  stated  that  the  Defendant  before,  and  at  the  time 

claration  m  an    , 

action  ou  the    6f  Committing  of  the  ffrievances,  &c.  followed  and 

case  by  a  man  a  o  ^ 

anti  his  wife    carried  on  the  art,  mystery,  and  occupation  of  a 

against  a  sar-  ^        •  •^  * 

geonforan  in-  suFgcon — that  Defendant,  afterwards,  &c.  at  Bris- 

jury  to  the  wife  ... 

by  reason  of     tol  aforcsaid,  was  relatned  and  employed  as  such 

the  Defend.  ^  .  t  ,  ,  , 

ant's  improper  su rgcou  Jor  a  Certain  reasonable  reward  to  be  to 

and  nnskilfol      «  .         »         ^^  .  •  i  •■ 

treatment,that  him  therefore  patdj  to  treaty  attend  to,  and  cure 
~in°he*avcr.  divers  gricvous  hurts,  cuts,  &c.  just  before  then  by 

ment  that  the 
Defendant  was 
retained  and 
employed  as 
surgeon  for  re- 
ward to  be  to 
bim  paid — 6y 
whom  he  was 
so  retained,  or 
ty  whom  he  was  to  be  paid. 

Nor  that  it  is  not  stated  that  the  Defendant  undertook^  Sec,  properly  or  skUfttlly  to  < 
doct  himself  in  and  about,  &c. 

It  is  safficient  to  aver  that  the  Defendant  was  r€lain€d  as  a  sorgeoo  and  entered  wpm  the 
cure. 

Nor  is  it  matter  of  demurrer  that  there  is  no  venne  laid»  if  a  place  be  stated  in  the 
count. 

tween 


the  wife  had  and  received :  and  the  said  Defendant 
then  and  there  entered  upon  the  treatment  and 
cureof  her;  yet  Defendant  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  &c.  and  other  days  be- 
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tween  that  day  and  the  day  of  exhibiting^this  bill 
at  Brisiol  aforesaid,  so  carelessly,  n^Iigently,  im- 
properly and  unskilfully,  conducted  himself  in  that 
behalf^  and  then  and  there  so  carelessly,  &c.  ap- 
plied his  care  and  treatment  in  and  upon  a  certain 
wound,  &c.  of  the  said  wife,  that  by  means  there- 
of the  said  wound  became  and  was  grievously  ag- 
gravated and  made  worse,  and  was  thereby  then 
and,  there  made  and  rendered  violently  and  dread- 
fully inflamed,  &c.  to  the  danger  of  the  wife,  and 
that  her  life  was  greatly  despaired  of^  and  that  by 
means  thereof  she  suffered  great  pain,  &c.  and  was 
forced  to  submit  to  painful  surgical  operations  in 
and  about  the  treatment  of  the  said  wound  by 
other  and  more  skilful  surgeons,  who  were  there- 
upon  necessarily  retained  to  attend  upon  her,  to 
wit  at  Bristol  aforesaid. 


1893. 


Pippin  and 

Wife 

V. 

Skbppako. 


The  Defendant  demurred  specially  for  the  fol- 
lowing causes :-— for  that  it  is  not  stated  or  alledged 
in  or  by  the  said  declaration,  nor  does  it  appear 
therefrom  h/  whom  the  Defendant  was  retained  and 
emploj/ed  as  such  surgeon  as  therein  mentioned,  to 
treat,  attend  to,  or  cure  the  hurts,  &c.  or  that  the 
Plaintiffs  or  either  qf  them  retained^  &c.  or  that 
Defendant  was  so  retained  at  their  or  either  of 
their  special  instance  or  request:  and  also  for 
that  It  is  not  alledged  or  stated  in  or  by  the  said 
declaration  that  it  was  the  duty  of  the  Defendant  or 
that  lie  undertook  or  engaged  properly  or  skilfully^ 
to  conduct  lumselfin  and  about  the  treatment  or  cure 
qf  the  said'hurtSy  &c.  nor  hy  whom  the  said  reason- 
able reward  in  the  said  declaration  mentioned  was 

to 
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18M>       to  be  paid  to  the  «aM  Defendant.    And  also,  for 
^j»^^    thai  the  «aid  Plaiotifi^  have  ©ot  alledged  m  stated 
^^        in  or  by  the  said  declaration  any  student  ground 
Bn»9Am.    Qf^  cause  (^  action  -against  tfte  Defendant  f  and  also, 
for  that  no  place  of  venue  is  stated  where  the  said 
Defendant  is  snpposed  to  have  so  negligently,  im- 
properly and  unskilfully  eondneted  himself;  and 
aiso,  for  that  the  said  declaration  is  in  other  re^ 
spects  uncertain,  defective,   and  itrfbrinal,   &c. 
The  Flaintifis  joined  in  demmrer,  and  H  was  now 
supported  by 

Bt£tflt/9  who  (giving  up  the  objection  to  the  waM 
of  venue)  contended  that  the  declaration,  tboo^ 
in'fiirm  complaining  of  a  toit,  being  in  substance 
framed  and  founded  on  a  contract^  was  objectikni^ 
able  in  not  setting  out  the  terms  ^  the  contract, 
and  in  that  respect  the  principal  ground  of  this 
demurrer  was  the  not  stating  by  whom  the  De- 
fendant had  been  retained  and  employed  to  eon- 
duct  lihe  trnre,  which  was  the  subject-matter  of  the 
contrart* 

Thre  object  xtt  the  rule  df  'plieading,  t^qiHring 
the  terms  of  a  contract  to  be  siet  out,  ts,  that  the 
Defendant  may  know  tbe  nature  and  extent  of  tiie 
demand,  and  be  enabled  to  make  an  dfectual  'de- 
fence, which,  unless  he  be  ^ppt^zed  of  l!he  precise 
charge,  he  cannot  do.  It  was  litrongly  urged  ^at 
this  declaration,  being  framed  in  tort,  did  not 
therefore  preclude  the  Defendant  !from  taking  ad- 
vantage of  any  defects  in  rt,  which  would  buve 
been  ground  of  objection  to  it,  if  it  had  been  in 

form 


form  aimmpsit,  or  founded  on  contract:  ^uMIe      i^jS. 
V.  WiUsm(a),  Powell  v.  Layton(b).  pil^XTla 

wife 
«• 

Another  nuschief  arising  from  permitting  roch    Smppaed. 
loose  pleading  (it  was  submitted)  would  be  that 
the  Defendant,  after  a  recovery  against  him  in  an 
action  on  such  a  declaration  might  still  be  sued 
upon  a  liability  to  other  persons ;  as^  for  instance, 
if  one  having  an  annuity  depending  on  the  life  of 
this  person,  on  whose  recovery  he  would,  therefore, 
have  an  interest,  and  had  employed  and  sent  tiie 
surgeon  to  attend  her,  he  also  might  have  an  ac- 
tion against  him  for  unskilful  treatment,  whereby 
her  death  had  been  occasioned  or  accelerated.    If 
this  declaration  should  be  held  good,  it  would  be- 
come a  precedent  and  the  common  form,  whereas 
there  is  no  such  form  to  be  found  in  pleading,  and 
would  be  highly  injurious  to  Defendants  to  be 
subjected  to  such  ^  mode  of  declaring,  for  which 
there  was  as  yet  no  precedent  or  authority. 

Carter^  contra^  insisted  that  the  declaration  was 
sufficient,  and  that  there  was  no  ground  for  the 
demurrer.  So  &r  from  this  dedaration  being  with- 
out precedent  or  authority,  it  would  be  found  to 
be  more  fiili  in  its  statements  than  the  old  law  ref- 
quired.  In  the  Reg.  BretK  110  there  is  an  old 
writ  (which  was  always  as  full  as  the  declaration), 
the  form  of  which  shews  that  it  is  unnecessary  to 
mention  in  the  declaration  more  than  enough  to 

(a)  6  Term  Rep.  369. 

{b)  3  New  Rep.  965.  See  BreihcrUm  v.  Wood,  ante.  Vol.  9. 408. 

shew 
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18J3.       shew  that  the  Plaintiff  had  sustained  an  injury  by 
pjp^jj^j    the  misconduct  of  the  Defendant. 

Wife 
«. 

sheppabd.  In  the  case  of  Coggs  v.  Bemard{a\  principles 
of  pleading  are  recognized  on  which  this  declara- 
tion may  be  supported.  An  undertaking  to  do  a 
thing,  even  without  consideration,  creates  a  liabi* 
lity  for  n^ligence  and  want  of  due  care.  The  un- 
dertaking there  spoken  of,  also,  means,  not  only 
an  assumpsit,  or  a  future  promise,  but  any  actwd 
entry  upon  the  thing,  by  the  party,  and  taking 
upon  himself  the  trust,  as  Lord  Holt  says,  in  that 
case,  and  he  adds,  '*  If  a  man  will  do  that,  and 
miscarries  in  the  performance  of  the  trust,  an  ac- 
tion will  lie  against  him  for  that,  though  nobody 
could  have  compelled  him  to  do  the  thing";  and 
he  puts  the  case  of  the  carpenter  undertaking  to 
build  a  house  by  a  given  time,  where,  although  he 
should  not  do  so,  an  action  would  not  lie,  yet  for 
building  it  unskilfully  it  would. 

In  the  same  case,  the  form  of  the  declaration  is 
adverted  to  by  Mr.  Justice  Poivell^  who  relies  on 
the  form  of  the  writs  in  the  register  which  have 
been  cited.  He  says  the  authorities  of  the  pipe  of 
wine,  and  the  cure  of  the  horse,  are  in  point,  and 
there  can  be  no  answer  given  them  but  that  they 
are  writs  which  are  framed  short.  But  (he  observes) 
a  writ  upon  the  case  must  mention  every  thing  that 
is  material  in  the  case,  and  nothing  is  to  be  added 
to  it  in  the  count  but  the  time,  and  such  other  cir- 
cumstances. 

(a)  2  Lord  Raym.  909. 

The 


Sbbpfabo, 
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Hie  action,  in  the  present  instance,,  is  not  iBSi. 
brought  nor  founded  on  the  contract,  but  on  the  pl^^^jf^j 
damage  done  to  the  individual  by  the  negligence,  ^^^® 
improper  treatment  and  unskilfulness  of  the  De« 
fendant,  who  had  undertaken,  or  (as  Lord  Holt 
translates  the  word  assumpsit,  and  as  the  expres- 
sion is  in  this  declaration)  had  entered  upon  the 
cure  without  any  allusion  to  any  contract  between 
any  parties.  The  Plaintiffs  seek  damages  for  the 
injury  done  to,  and  the  suffering  endured  by  the 
wife,  to  which  they,  and  they  only,  will  be  entitled, 
if  they  prove  their  declaration,  without  reference 
to  any  other  person  who  may  have  retained  and 
employed  the  surgeon,  and  who,  whatever  right 
such  person  might  have  to  sue  on  the  contract, 
have  also  a  right  to  proceed  at  law  for  the  special 
damage,  which  is  wholly  distinct  from,  and  inde- 
pendent of  any  existing  contract,  and  is  founded 
on  a  different  cause  of  action.  And  that,  is  the 
answer  to  the  supposed  cases  which  have  been 
put  of  third  persons  having  also  a  possible  right 
to  sue  the  Defendant  on  the  contract.  The  right 
to  sue  for  damages  for  personal  grievance  is  per- 
sonal. 

In  respect  of  persons  in  general,  who  profess 
skill  in  particular  matters,  and  perhaps  in  the  case 
of  surgeons  especially,  there  is  a  duty  cast  on 
them  by  the  law  to  treat  the. objects  of  their  art 
properly,  and  with,  at  least,  an  ordinary  degree  of 
skilfulness,  at  whosesoever  instance  they  may  be 
employed,  and  by  whomever  they  are  to  be  remu- 
nerated. 
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nerated.  In  Seare  v«  Prentice  (a)  it  was  held 
diat  an  action  on  the  case  lies  against  a  surgeon 
for  ignorance  and  ^vant  of  skill,  as  well  as  for  ne- 
gligence and  carelessness.  He  therefore  submitted 
^at  the  declaration  was  sufficient. 


Bayly ^  in  reply^  contended  that  the  word  *^  as* 
sumpsit"  used  in  the  writs  cited  from  the  Register, 
and  the  words  '^  took  upon  himself  in  the  de- 
claratiohy  in  Q^gs  v.  Barnard  (&),  necessarily  im« 
ported  an  undertaking  to  and  a  contract  with  some- 
body, and  that  must  be  taken  to  be  with  the  Plain* 
tifiP,  shewing,  therefoi  e,  by  whom  the  Defendant 
was  employed,  which  distinguidied  those  cases 
from  this,  where  the  declaration  merely  stated  tixat 
the  Defendant  entered  upon  the  cure  without 
stating  with  whom  he  contracted  for  that  purpose, 
sufficient  information  having  been  furnished  in  that 
respect  in  the  cases  cited.  Such  actions  in  case, 
founded  on  contract,  have  been  permitted  to  be 
turned  into  torts  in  the  form  of  the  declaration^ 
for  the  sake  of  convenience,  although  the  proh 
priety  of  it  has,  in  many  cases,  been  doubted,  yet 
that  has  never  been  considered  as  dispensing  with 
the  necessity  of  shewing  the  material  terms  of  the 
contract,  which  is  the  basis  of  the  action. 

All  that  was  determined  in  Coggs  v.  Barnard 
was,  that  an  action  would  lie  on  an  undertaking  to 
do  a  thing  if  it  were  ill-done,  although  there  wene 


(a)  a  East.  Rep.  352. 


(»)  2  Ld.  Raym.  999. 


no 


MICHAELMAS  TERM,   8   OaSO-  )V. 


407 


no  camideratioA  or  reward  stipulated  for:  but 
tkst  case  does  not  determine  thataD  action  would 
lie  if  there  had  been  no  undertaking ;  or  that,  in 
decdaring  for  on  itgaty  sustained  in  consequence 
of  a  misfeazsncey  it  is  unnecessary  to  aver  in  the 
dedaration  in  an  action  for  damages  for  doing  it 
iil^  at  least  a  general  adderiaking  to  do  the  things 


1690. 


Wifo 


The  single  qoestion  is,  whether  tfan  declaration^ 
which  is  for  a  tort  in  form^  but  founded,  in  sub^ 
stance,  on  a  contract,  can  be  coosida*ed  sufficient,! 
when  it  does  not  state  any  one  of  the  terms  of  the 
contract,  which  is  the  gist  of  the  Plaintiff's  cause 
of  action. 


RiCHABDS,  Lard  Chief  Baton.  I  am  really  at  a 
loss  to  know  how  any  declaration  should  be  ftamed 
in  this  case  so  as  to  be  right,  if  this  be  wrong. 
The  Defendant,  being  a  surgeon,  Undertakes  to  th^ 
publici  to  cure  wounds  and  other  ailments  of  the 
human  system,  and  professes  hinlself  ready  to  be 
employed  by  any  one  for  that  purpose.  The  d«« 
qlaratiott  states  that  he  wa^  as  a  surgeon  employed 
for  a  reasonable  reward,  to  attend  and  cure  this 
patient,  that  he  entered  on  the.  treatment,  ftc^ 
(stating  the  declaration).  It  is,  therefore,  I  think^ 
sufficiently  stated  that  the  Defendant  undertook 
tbe  cure.  Then  n^ligencd  and  improper  treat- 
ment are  charged,  and  the  ii\)urious  eflfects  of 
such  misconduct  are  averred.  The  question  then 
is^  to  whom  was  the  iigur/  ^^^^ '  ^^  ^  stranger 
had  sent  tbe  Defendant  at  a  surgeon  to  cure  this 
woman,  undertaking  to  pay  htm  for  his  attend- 

ance. 
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1893.  aoce,  he  would  not  be  entitled  to  recover  or  sue 
for  damage  and  injury  done  to  her,  in  consequence 
of  the  surgeon's  negligence  and  want  of  skill. 
From. the  necessity  of  the  thing,  the  only  person 
R»ehiard$,B.  ^^^  <^^^  properly  sustain  an  action  for  damages, 
fbr  an  injury  done  to  tiie  person  of  the  patient,  is 
the  patient  himself,  for  damages  could  not  be 
given  on  that  account  to  any  other  person,  al« 
though  the  surgeon  may  have  been  retained  and 
employed  by  him  to  undertake  the  curie.  The 
party  employing  the  surgeon  can  have  nothing  to 
do  with  this  action :  I  am,  therefore,  of  opinion 
that  the  demurrer  cannot  be  sustained,  and  that 
there  must  be  judgment  for  the  Plaintiff. 


Graham,  Baron.  There  can  be  no  difficulty  in  a 
case  of  this  sort  to  understand  to  what  this  declara^ 
tion  really  applies.  The  objection  must  necessarily 
be  founded  on  the  declaration  being  in  its  present 
shape  equivocal.  I  am  clearly  of  opinion  that  it 
is  not.  It  is  clear  that  it  means  nothing  more 
than  to  charge  that  damage  has  accrued  to  the 
Plaintiff's  wife,  from  the  injury  sustained  by  the 
misconduct  of  the  Defendant,  in  taking  on  him- 
self the  cure  of  her.  The  Plaintifl^  are  the  only 
persons  who  could  recover  damages,  or  be  entitled 
to  demand  them,  for  the  injury  complained  of. 
That  is  the  true  test  by  which  this  question  must 
be  tried.  The  case  of  CJoggs  v.  Barnard  goes  to 
shew  that,  in  the  case  of  a  contract  to  deliver 
goods  safely,  it  is  sufficient  to  state  that  the  party 
undertook  to  do  so,  and  did  not.  In  this  case  it 
appears  to  me  that  there  is  a  sufficient  allegation 

that 
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that  the  Defendant  undertook  the  cure^  and  that 
by  his  unskilful  conduct  the  Plaintiff's  wife  suf- 
fered an  injury,  and  that  is  enough  to  support  the 
action.  Whatever  cause  of  action  other  persons 
besides  may  happen  to  have,  is  therefore  wholly 
out  of  the  question. 


1839. 


Pippin  and 
Wife 

V. 

Shefpard. 


[Mr.  Baron  Wood  was  absent.] 


Garrow,  Baron.  It  would  be  of  most  mis- 
chievous consequence  if  this  declaration  could  not 
be  sustained.  In  the  practice  of  surgery  particu- 
larly,  the  public  are  exposed  to  great  risks  from 
the  number  of  ignorant  persons  professing  a  know- 
ledge of  the  art,  without  the  least  pretensions  to 
the  necessary  qualifications,  and  they  often  inflict 
very  serious  injury  on  those  who  are  so  unfortu« 
nate  as  to  fell  into  their  hands.  To  hold  the  con- 
trary, would  be  to  leave  such  persons  in^  remedy- 
less  state.  In  cases  of  the  most  brutal  inattention 
and  neglect,  patients  would  be  precluded  fre- 
quently from  seeking  damages  by  course  of  law, 
if  it  were  necessary,  to  enable  them  to  recover, 
that  there  should  have  been  a  previous  retainer, 
on  their  part,  of  the  person  professing  to  be  able 
to  cure  them.  Tn  all  cases  of  surgeons  retained 
by  any  of  the  public  establishments,  it  would  hap- 
pen that  the  patient  would  be  without  redress,  for 
it  could  hardly  be  expected  that  the  governor  of 
an  infirmary  should  bring  an  action  against  the 
surgeon,  employed  by  them  to  attend  the  child 
of  poor  parents  who  may  have  suffered  from  his 
negligence  and  inattention ;  and  are  they  to  be 

VOL.  XI.'  t  F  without 
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without  remedy  because  they  cannot  get  the  names 
of  the  500  persons  by  whom  the  surgeon  was  em- 
ployed,  to  insert  in  their  declaration  ?  If  we  were 
to  hold  that  such  an  averment  were  necessary,  it 
would  be  holding  out  an  encouragement  to  neglect 
and  carelessness,  by  depriving  parties  of  all  re- 
medy, in  consequence  of  making  it  impossible 
that  a  declaration  should  be  so  framed  as  to  be 
free  from  the  objections  raised  by  this  demurrer. 


Per  curiam^    There  must  be 

Judgment  for  the  Plaintiff. 

Bayly  asked  permission  to  be  allowed  to  with- 
draw the  demurrer  and  plead  the  general  issue,  but 
the  Court  refused  it,  saying  that  it  could  not  in 
any  case  be  granted  after  argument. 


1833. 


Frtdfljf, 
tld  November. 


Flindell  t;.  Fairman. 


wheteapri-    Prjce  had  obtained  a  rule  calling  on  the  De* 

soDer  was  o 

ecitbu^^inTri'  ^^^^^^^  ^^  shew  cause  why  the  Judgment  Roll,  in 
"o5l.T^""'d^f  ^^^  cause,  should  not  be  amended  by  altering  the 
100/.  5j.  in  con-  gum  of  105/.  to  100/.  Ss.  \  and  why  the  rule  whereby 

se(|nenceofUie  '  "^  * 

sum  being       the  Defendant  was  committed  to  the  custody  of  the 

wrongly  stated  "^ 

in  the  judg- 
ment roll,  and  the  mistake  being  preserved  in  the  subsequent  proceedmgs,  the  Conrt,  in 
the  following  Term,  granted  a  rule  to  shew  cause  why  the  judgment  roll  and  sommUHhtt 
sbonld  not  1^  altered  according  to  the  facts  appearing  by  the  poetea  and  Master's  aUo«e- 
fvffj  which  rule  they  made  absolute  on  cause  shewn,  upon  payment  of  the  costs  of  the 
amendment,  witliont  the  co^ts  of  the  application. 

They,  at  the  same  time,  discharged,  wUh  cosff,a  role  obtafaiedy  on  the  gnmnd  of  the 
mistake,  f  jr  discharging  the  prisoner, 

warden 
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warden  of  the  Fleet,  should  not  also  be  amended       1^^- 
by  a  corresponding  alteration.  FuilCLt 


The  affidavit  on  which  the  application  was  made 
stated,  that  the  Plaintiff,  in  this  cause,  having  ob- 
tained  a  verdict  for  26/.  at  the  last  Spring  Assizes, 
final  judgment  was  signed  in  last  Easter  Term  for 
lObL  5s. — ^the  costs  having  been  taxed  at  74/-  Ss. 
That  the  Defendant  having  surrendered  in  dis* 
charge  of  his  bail,  it  become  necessary  to  charge 
the  Defendant  in  execution  in  Trinity  Term  last- 
that  the  Clerk  who  entered  up  final  judgment,  en« 
tered  it  up  by  mistake  for  100/.  5s. ;  and  that  the 
Clerk  who  made  out  the  writ  of  habeas  corpus  for 
bringing  up  the  Defendant,  to  be  charged  in  ex- 
ecution, inserted  therein  the  sum  of  105/.  being 
misled  by  the  mistake  in  the  Judgment  Roll;  that, 
.  on  the  26th  of  June  last,  the  Defendant  was  brought 
up  to  be  charged  in  execution,  when  he  resisted 
the  motion,  by  Counsel,  on  the  ground  that  the 
damages  recovered  were  100/.  5s.  and  not  lOSl. ; 
but  the  Court  referring  to  the  Judgment  Rolire« 
manded  the  Defendant  charged  in  execution  for 
the  sum  of  105/. 

The  affidavit  further  stated  that  the  Plaintiff's 
Attorney,  having  discovered  the  mistake  in  the 
course  of  the  same  day,  he  \e{i  with  the  Defendant, 
at  the  Fleet  Prison,  notice  in  writing,  that  on  pay- 
mentof  the  spm  of  100/.  5s.  the  deponent  was  ready 
to  give  him  a  discharge;  and  that  he  lefl  another 
notice  with  the  Warden  of  the  Fleet,  apprising  him 
that  the  Defendant  was  to  be  discharged  on  his 

F  F  2  paying 
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Fairmar. 
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1823.  paying  him  that  sum,  and  that  the  Defendant  was 
to  be  considered  as  charged  in  execution  for  that 
sum  only. 

A  rule  had  also  been  obtained  by  Sir  Wm.  Owen 
(founded  on  the  same  mistake),  requiring  the 
Plaintiff  to  shew  cause  why  the  Defendant  should 
not  be  discharged  out  of  custody  as  to  this  action, 
^^  he  having  been,  as  appears  by  the  Judgment 
^RoU,  in  this  cause  wrongfully  charged  in  execu- 
tion;" and  that  the  Plaintiff  should  produce,  on 
the  hearing  of  the  motion,  the  postea  with  the 
Master's  allocatur^  shewing  the  amount  of  damages 
and  taxed  costs  in  the  action. 

The  rules  now  came  on  together  to  be  disposed 
of  at  once. 

PricCj  for  the  Plaintiff,  submitted  that  the 
amendment  was  practicable,  by  reference  to  the 
verdict  and  Master's  allocatur^  and  such  as  ought 
to  be  permitted,  for  that  it  could  work  no  injury 
or  injustice,  and  was  justified  by  precedent  and 
authority — citing  Hardy  v.  Caihcart(a)y  where  the 
Court  made  a  Rule  absolute,  after  argument,  on 
cause  shewn,  for  making  the  transcript  of  the  re- 
cord conformable 'with  the  record  of  a  judgment 
altered  at  the  same  time,  and  by  the  same  rule,  in 
the  material  respect  of  remitting  the  damages 
which  had  been  found  by  the  Jury  in  a  case  where 
they  were  not  justified  in  giving  damages^-and  he 

(a)  1  Mareb,  180.  and  see  Tidd's  Practice,  747. 

adverted 
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adverted  to  RoWs  Abr.  Tit.  Amend,  pamm.    If      1833. 
the  amendment  were  not  permitted,  on  the  other     f^wdbll 
hand,  he  urged  that  the  Plaintiff  would  lose  the    „    *"• 
firuits  of  a  regular  judgment  upon  a  verdict  ob*> 
tained  by  him  in  consequence  of  a  mere  clerical 
misprision. 

Sir  W.  Owen^  for  the  Defendant,  insisted  that 
this  application  could  not  be  granted,  for  that  it 
would  be  inconsistent  with  the  liberty  of  the  sub- 
ject to  make  the  Rule  absolute — and  that  it  might 
operate  to  deprive  the  Defendant  of  his  writ  of 
error,  and  raise  diflSculties  in  his  case  in  many  re* 
apects.  This  hardship  might  ensue:  if  a  Defendant 
were  (as  in  this  case)  charged  in  execution  on  the 
last  day  of  Trinity  Term,  a  mistake  of  this  nature 
would  have  the  effect  of  keeping  the  Defendant  in 
prison  during  the  whole  long  vacation,  which  might 
be  done  maliciously;  and  if  the  Plaintiff  were  allows 
ed  to  amend,  the  Defendant  would  be  deprived  of 
all  remedy  or  means  of  redress.  He  urged  that  the 
mistake  in  this  instance,  was  not  one  originating 
with  the  Court  or  any  of  its  officers,  but  that  it 
arose  from  the  mere  culpable  negligence  of  the 
Attorney. 

He  cited  .the  cases  of  Boater  v.  Pamell,  and 
Topping  V.  Ryan  (a),  to  shew  that  what  was  asked 
by  one  rule  could  not  be  done,  and  that  the  other 
ought  to  be  made  absolute. 

(a)  1  Term  Rep.  227,  and  1  Tidd's  Practice,  371.  nikd  pauim 
under  same  head. 

In 
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1893.  In  reply,  it  was  urged  that  the  &ct8  stated  Id 

the  affidavits,  furnished  an  answer  to  the  arguments 
pressed  in  shewing  cause  against  the  Plaintiff's 
'  rule,  and  if  so,  that  being  made  absolute  would 
dispose  of  that  which  had  been  obtained  by  the 
Defendant. 

Richards,  Lord  C/iief  Baron.  This  really  seems 
to  me  to  be  a  very  clear  case  [stating  the  iacts  and 
the  error  in  the  roll].  It  is  quite  clear  that  the 
Slim  was  wrong ;  there  was  certainly  a  mistake  in 
the  amount,  and  such  a  plain  mistake  as  furni^es 
a  clear  ground  for  amending  the  Judgment  Roll, 
by  the  verdict  and  the  Master's  allocatur.  In  a 
case  of  this  sort  it  would,  indeed,  be  a  most  ex- 
traordinary thing  if  we  were  not  allowed  to  make 
such  an  amendment  as  that  proposed.  I  am  clearly 
of  opinion  that  we  have  a  discretionary  power  to 
permit  the  alteration  required  to  be  made,  and 
under  these  circumstances,  this  is  unquestionably 
a  proper  occasion  for  the  exercise  of  it*  The  De^ 
fendant  had  full  notice  that  the  sum  for  which  he 
was  charged  in  execution  was  a  mistake,  and  be 
was  apprized  in  the  course  of  the  same  day,  and 
as  soon  as  it  was  discovered,  that  he  would  be  li- 
berated immediately,  on  payment  of  the  true  sum 
for  which  he  was  actually  liable ;  notice  was  also 
given  to  the  Warden  of  the  Fleet  Prison,  that  the 
Defendant  was  to  be  detained  for  that  sum  (Hily, 
and  authority  was  given  to  discharge  him  on  pay- 
ing it  Nothing  could  be  more  proper  than  the 
conduct  of  Mr.  Darke  throughout,  who  did  all  he 

could 
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could  to  correct  the  error,  and  as  promptly  as  pos* 
sible. 

The  opposition  which  has  been  made  to  this  ap- 
plication rests  on  no  reasonable  grounds  whatever, 
and  I  consider  it  very  improper.  For  that  reason, 
although,  in  general,  the  Court  would  give  the 
Defendant  the  costs  of  such  a  motion,  I  have  no 
inclination  to  do  so  in  this  particular  case. 

As  to  the  application  which  has  been  made 
for  discharging  the  Defendant  altogether^  on  the 
ground  of  this  mistake,  it  is  quite  impossible  to 
entertain  it  for  an  instant;  there  is  no  sort  of 
foundation  for  it.  If  we  should  not  have  allowed 
the  amendment,  we  could  not  have  granted  it;  but 
having  permitted  the  roll  to  be  altered,  it  will  im- 
mediately be  corrected,  and  all  will  then  be  right, 
and  the  committitur  must  also,  of  course,  be  al- 
tered to  correspond  with  the  record. 

The  rule  for  amending  the  roll  must  be  made 
absolute,  and  that  for  the  discharge  of  the  Defend- 
ant must  be  discharged. 

Graham,  Baroru  The  whole  argument  in  this 
case,  on  one  side,  proceeds  on  an  insisting  upon  an 
adherence  to  technicalities  in  manifest  defiance  of 
common  sense.  [His  Lordship  stated  the  circum- 
stances.] 

The  fii-st  question  is,  whether  the  Court  will 
cdrrect  so  palpable  an  error  on  the  roll,  arising 

clearly 
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1822.       clearly  from  mere  mistake  ?    If  we  had  not  the 
p^^]^^^     power  to  do  so,  we  should  be  without  the  means 


Fair/han. 


of  doing  justice  to  the  suitors.     On  the  objection 
which  has  been  made,  that,  if  these  amendments 
correcting  the  Records,  can  be  allowed  at  all,  it 
can  only  be  done  during  the  term  in  which  the 
Roll  is  made  up,  that  is  not  supported  by  the  au- 
thority of  any  case,  or  on  any  principle  of  practice; 
nor  can  I  see  any  reason  why  there  should  be  any 
such  limitation  or  restriction  of  the  power  of  the 
Court.     All  the  former  proceedings  in  this  case 
are  correct  down  to  the  postea  and  even  to  the 
Judgment  Roll.  We  clearly,  then,  have  the  means 
of  correcting  this  mistake  by  the  documents  from 
which  the  roll  is  made  up.     The  amendment  of 
the  rule  for  committing  the  Defendant  will  follow 
of  course,  as  a  necessary  consequence.   If,  indeed, 
there  were  any  gross  error  which  had  had  the  ef- 
fect of  drawing  the  party  into  any  diflSculty,  by 
misleading  hiro,oc  producing  an  injury  of  any  sort 
to  him,  I  should  have  considered  that  there  might 
then  have  been  some  ground  for  opposing  this  mo- 
tion. The  rule  that  a  Defendant  must  be  charged 
in  execution  within  two  terms,  is  an  useful  rule, 
and  founded  on  the  case  with  which  the  Court 
guards  the  liberty  and  ease  of  the  subject,  but  it 
has  no  application'  in  tins  case  which  can  afford 
any  argument  against  our  amending  our  Record. 
This  accidental  error  [stating  it]  has  not  worked, 
nor  could  it,  afler  the  course  which  has  been  par- 
sued,  have  worked  any  injury,  and  there  is  nothing 
in  the  reasons  which  have  been  urged,  why  we 
should  not  make  the  amendment  to  correct  the 

mistake, 
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mistake,  particularly  where,  as  in  this  case,  every  isn. 
possible  precaution  has  been  properly  taken  to  f^JJ]^^ 
prevent  any  injurious  consequence  arising  from  it 
[[His  Lordship  stated  the  circumstance  of  the  no- 
tices having  been  given,  and  the  measures  pursued 
by  the  Plaintiff's  Clerk  in  Court]  I  am  therefore 
of  oinnion,  that  the  rule  obtained  by  the  Plaintiff 
should  be  made  absolute,  but  that  it  must  be  on 
payment  of  costs,  because  the  amendment  ought 
to  be  made  at  the  expense  of  the  party  whose  act 
occasioned  it ;  and  that  the  rule  obtained  by  the 
Defendant  must  be  discharged  with  costs. 

Wood,  Baron*  I  am  of  the  same  opinion.  I  do 
not  consider  that  the  liberty  of  the  subject  can  be 
in  the  least  affected  by  our  doing  what  the  Plain- 
tiff requires  of  us  in  this  case.  [His  Lordship 
stated  the  circumstances  and  the  mistake.  We 
find  the  postea  recording  the  verdict  correctly,  and 
the  costs  have  been  taxed  by  the  proper  officer 
amounting  together  to  100^  5s.  and  to  that  sum 
there  is  no  doubt  that  the  Defendant  is  liable.  In 
entering  up  final  judgment,  however,  the  Plain- 
tiff's Clerk,  in  Court,  it  seems,  made  this  mistake 
{[stating  it].  To  correct  that  mistake,  this  appli- 
cation is  now  made  to  amend  the  record  j  and 
how?  By  making  the  sum,  with  which  the  De- 
fendant is  charged  less  in  amount ;  an  application 
in  favour  of  the  Defendant,  to  enable  him  to  ob- 
tain his  discharge  on  payment  of  a  smaller  sum. 
That  it  is  which  is  called  a  proceeding  directed 
against  the  liberty  of  the  subject.  Had  the  appli- 
cation^ 
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M39.  ,  cation  been  to  amend,  by  so  altering  tlie  record 
^^^^  as  to  charge  the  Defendant  with  a  larger  sum,  that 
pairmav  ii^deed^  would  have  been,  I  think,  a  very  great  in- 
fringement on  the  liberty  of  the  subject  AH  that 
the  Court  are  asked  to  do  by  this  motion,  on  the 
part  of  the  Plaintiff,  and  all  they  mean  to  do,  is  to 
correct  the  error  which  is  sbewn  to  have  been 
made  on  the  face  of  their  Record,  and  that  they 
have  cle&rly  a  right  to  do,  where,  as  in  this  case, 
it  is  an  amendment  which  operates  in  fiivor  of  the 
Defendant. 

It  has  been  said,  that  the  Defendant  was  neces- 
sarily asked  if  he  could  pay  105^,  and  on  his  say- 
ing he  could  not,  be  stands  committed.  That  is, 
because  this  Court  retains  the  old  usage  of  hav- 
ing the  Defendant  brought  up  to  the  bar  to  be 
charged  in  execution,  a  practice  which  no  longer 
prevails  in  the  other  courts;  and  upon  that  it  was 
urged  that  he  might  have  been  able  to  pay  100/.  Si. 
although  he  could  not  pay  the  larger  sum.  Now 
that  is  not  very  likely ;  but  in  this  case  any  injury 
which  might  have  arisen  in  the  result,  if  that  were 
the  &ct,  was  prevented  by  the  conduct  of  the 
Plaintiff's  Clerk  in  Court;  for  as  soon  as  the  mis- 
take was  discovered,  he  adopted  every  means  to 
obviate  all  inconvenience  on  that  score  by  the  full 
notice  which  he  gave  on  the  same  day.  Under 
these  circumstances  I  fully  concur  with  the  Court; 
and  indeed,  in  any  case  I  should  think  that  it 
would  be  a  strange  thing  if  we  could  not  correct, 
by  the  previous  proceedings,  a  mani&st  error  on 

the 
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the  record,  and  particularly  where  the  effect  of  it       I8M« 
is  in  favor  and  ease  of  the  Defendant,  and  not  in 
any  respect  to  his  prejudice  or  disadvantage. 

Gareow,  Baron. — There  was  no  portion  of  any 
half  hour  during  which  this  Defendant  has  been 
in  prison,  when  he  was  not  liable  to  be  charged 
with  the  sum  of  100/.  5$.^  to  insert  which,  in  the 
place  of  a  sum  of  105/.,  it  is  now  sought  to  amend 
this  record.  On  an  application  \fj  summons,  a 
Judge  would  have  immediately  ordered  the  misr 
t^ke  to  be  corrected  agreeably  to  the  fadt,  and,  on 
tendering  the  money  actually  due,  that  the  De^- 
fendant  should  be  discharged.  In  this  case  the 
party  Plaintiff  had  himself  rendered  such  an  appli- 
cation unnecessary,  by  voluntarily  oflfering  to  dis* 
charge  the  Debtor  on  the  same  terms.^ — [Having 
stated  the  facts.]  The  Defendant,  from  what  ap-> 
pears,  remained  in  prison  by  his  own  choice,  for 
it  h  clear  that  he  might  have  come  out  at  any 
moment,  oh  paying  what  he  was  undoubtedly 
liable  to  pay.  Had  this  Defendant  been  mali- 
ciously charged  in  execution  for  a  larger  sum  than 
was  really  due,  he  would  have  had  ample  satis&c- 
tion  in  the  large  damages  which  a  jury  would  have 
given  him  for  the  injury  which  he  had  sustained. 
In  this  case  there  is  no  pretence  for  attributing 
any  improper  motive  to  the  parties  concerned  in 
any  part  of  this  proceeding.  The  mistake  is  vi- 
sibly a  mere  clerical  error,  and  arose  clearly  from 
an  accidential  slip.  I  am  of  opinion,  therefore, 
that  the  Plaintiff  ought  to  have  leave  to  amend  on 

payment 
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1829.  payment  of  the  costs  of  the  amendment;  and  that 
on  those  terms  the  first  Rule  must  be  made  abso* 
lute.  The  other  Rule,  for  discharging  the  De- 
fendant out  of  custody,  must  be  dischaiged,  and, 
I  am  of  opiniob,  with  costs. 


On  the  question  of  the  costs  of  either  Rule,  the 
Court,  on  deliberation,  after  some  discussion  (du- 
ring which  the  Plaintiff's  Clerk  in  Court  consented 
to  concede  the  matter  in  fiivor  of  the  Defendant, 
as  to  the  Rule  for  altering  the  Judgment  Roll), 
in  consideration  of  the  precedent,  and  to  mark 
their  sense  of  the  opposition  to  the  application, 
and  the  attempt  to  take  an  unfair  advantage  of  the 
mistake,  by  procuring  the  Defendant's  discharge, 
ordered  the 

First  Rule  to  be  made  absolute,  on  pay- 
ing  the   Costs  of  the  Amendment, 
«  without  Costs  in  respect  of  the  Mo- 
tion :  and  the 

Second   Rule  to  be  discharged,    with 
Costs. 


MORRELL 
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MOBRELL  V.  GrEOSON.  |g^ 

Gregson  v.  Morrell,  and  Dean  and  Chapter  of       v^v^^ 
Christ  Church*.  ^^Z. 

The  occupiers,  defendants  in  original  cause,  and  The  appUca- 

*  o  .    .     ^  don  to  a  Court 

plaintiffi  in  cross  cause,  having  succeeded  upon  an  of  Equity  by   ^ 
issue  in  establishing  the  moduses  they  set  up,  now  estabiuh  mo- 
applied  to  the  Court  for  the  costs  of  the  cross  bill,  a  bi)i  to  orer- 

tarn  them 
being  matter 

Martin  and  Pemberton  for  the  occupiers,  sub-  (in£^n"t^)^i!^ 
mitted  that  as  the  original  lessee  had  filed  a  bill  ^not Irln^ 
to  overturn  moduses  which  had  been  ifound  before  dose^a^^sta^ 
prohibition  in  time  of  Jac.  1.  and  as  the  Dean  B^nd  ^heks^To?*' 
Oiapter  had  an  estate  of  inheritance  in  the  tithes  |S^  wh^^e 
as  laj  impropriators : — distinguishing  this  from  a  ^^^^umLi^ 
case  where  Ecclesiastical  Rectors  were  Plaintiffs,  ^*****' 
vho  have  only  a  life  interest — ^they  were  entitled  to 
the  costs}  but  they  were  refused  by 

The  Lord  Chief  Baron^  who  said,  that  the  ap- 
plication to  a  Court  of  Equity  to  establish  moduses, 
or  customs,  was  an  application  for  favour;  and 
that  costs  had  never  been  allowed  in  any  case  upon 
such  an  application,  the  original  bill  must  be  dis- 
missed with  costs :  as  to  the  cross  bill,  the  Plain- 
ti£&  are  entitled  to  their  costs  at  law,  and  the 
moduses  must  be  established  without  costs  (/i). 

(a)  See  Clifton  v.  Orchard,  1  Atk.  610.  and  2  GwiU.  746. 
*  Ex  Rtlatione. 
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REGULA  GENERALIS. 


1893, 

Tufsdi 


Michaelmas  Term. 

s  Geo-  IV. 
In  the  Exchequer. 


^iv^  Notice  is  given,  that  from  and  after  the  first 
tm^oi  ^'^y  ®^  ^^^'  Term,  the  Evening  attendance  of  a 
Judge  of  this  Court,  in  Chambers,  in  Term  tiine, 
will  be  discontinued :  and  in  all  future  Terms,  the 
attendance  will  be  every  day  at  half  an  hour  after 
three  o'clock  in  the  afternoon. 


REGULA  GENERALIS. 


Michaelmas  Term. 

S  Geo.  IV. 
In  the  Exchequer. 


TOprevent  unnecessary  expense  toPlaintifis  suing 

26^^.     in  this  Court,  in  case  of  notice  given  by  Prisoners 

of  their  intention  to  apply  for  their  discharge  under 

any  act  made  for  the  relief  of  Insolvent  Debtors, 

It 
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"4^^ 


It  is  ordered,  that  after  such  notice  given  to  any 
Plaintiff,  no  Prisoner  shall  be  superseded  or  dis- 
charged out  of  custody  at  the  suit  of  such  Plain- 
tiff, by  reason  of  such  Plaintiffs'  forbearing  to  pro- 
ceed against  him  according  to  the  rules  and  prac- 
tice of  this  Court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  shall  be  made  in 
the  cause  in  that  behalf  by  this  Court  or  one  of 
the  Judges  thereof. 


f8». 


teth  Not. 


And  it  is  further  ordered,  that  a  copy  of  this 
rule  shall  be  hung  up  in  the  Fleet  Prison,  in  the 
place  where  rules  of  this  Court  are  usually  hung. 

By  the  Court. 


18SSL 


Tuetday, 
96ik  Nov. 


Abraham  and  Another,  Assignees  of  Jacobs,  a 

Bankrupt,  t;.  Georoe  and  Another,  Sheriff  of 

Bristol. 

.The    Declaration   in  this  case  was   in    imfe-    Bankruptey. 
bitatus  assumpsit  for  money  had   and  received,  |[°^^o"fo^^ 

l^y  money  had 
^  and  received, 
broagbt  by  a  petitioning  creditor  and  another  assignee  of  a  Bankrupt  against  a  Sheriff, 
for  the  amount  of  money  levied  by  flerifaeiat  on  the  Bankrupt's  estate — where  the  proof 
of  the  petitioning  creditor's  debt  was  merely  the  single  prtJR^  faeU  evidence  of  the  ac- 
cepUnce  of  a  bill  of  exciiange  by  ihe  Bankrupt  before  the  Bankruptcy,  unfortified  1^ 
any  proof  of  consideration  (there  having  been  a  notice  given  that  the  Plaintiff  would 
be  required  to  prove  the  consideration),  and  where  the  parties  were  connected  by  rela- 
tionship, and  did  not  appear  to  be  connected  in  business ;  and  where  there  were  cir- 
oomstancesof  suspicion  surrounding  the  transaction  [for  the  nature  and  extent  of  which 
fee  the  case]— it  was  held  to  be  a  question  for  the  Jury  on  the  whole  matter  to  pronounce 
the  debt  collusive  or  bond  Jide,  notwithstanding  no  direct  evidenee  was  given  or  offered 
to  impeach  the  acceptance ;  and  on  this  principle — where  there  are  circumstances  of  sus- 
picion, and  the  Plaintiff  has  notice  that  he  will  be  required  to  prove  consideration, 
although,  generally,  the  Plaintiff  is  not  under  any  necessity  to  prove  the  consideration 
unless  it  be  impeached,  yet,  in  a  case  where  the  Jury  have  a  right  to  require,  from  the 
aspect  of  the  whole  transaction,  something  to  corroborate  the  prSnd  facie  case  of  proof  of 

hand- 


4S4^ 


(!ase9  in  the  exchsquer. 


Kl9^m 


Abraham 

and  another 

«.  • 

Oeorgb 

and  another. 


by  the  Defendants^  to  the  u^  of  the  Pkintiffi  as 
assignees,  to  recover. 552/.  1^.  the  amount  of  a  levy 
made  under  an  execution  sued  out  on  the  21st  of 
June  1820,  at  the  suit  of  John  A^oy/or,  a  judg- 
ment-creditor of  the  Bankrupt  who  had  indem- 
nified the  sheriff.  The  Defendants  pleaded  the 
general  issue. 


Thecause  was  tried  before  Mr.  Justice  Burrougr, 
at  the  last  Assizes  for  the  city  of  Bristol^  when 
the  Jury  found  a  verdict  for  the  Defendants. 


Pellf  Seijeant,  on  the  second  day  of  Term 
applied  for  a  rule;  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence,  which  was  in  favour  of 
the  Defendants  in  the  cause  on  every  point,  but 
particularly  in  respect  of  its  having  been  proved 
(as  he  stated)  that  the  judgment  creditor  had  M 

wriUng  to  Uie  acceptance,  if  the  Plaintiff  choose  so  to  hazard  his  sncceis  as  to  rest  his 
case  there,  he  mast  abide  the  result :  and  the  Jtiry  may  decide  against  the  docooieot, 
because  the  sospicibn  alone  leaves  the  question  of  fact  open  to  them. 

A  letter  *  written  by  the  solicitor  of  a  trader  to  the  solicitor  of  a  judgment  creditor 
[for  the  exact  terms  of  which  see  the  case],  reaairiDg  the  creditor  to  delay  bis  eseco- 
tion  which  he  would  be  entitled  to  sue  out  in  a  few  days,  giving  as  the  reason  of  the  sp> 
plication,  lest  he  should  so  involve  the  debtor  as  to  render  him  unable  immediately  to 
satisfy  his  engagements,  and  proposing  to  pay  the  debt  by  instalments,  as  the  only  meui 
of  enabling  the  creditor  to  realise  the  whole  amount  of  his  demand ;  held,  not  to  be 
such  a  sufficient  notice  of  the  insolvency  of  the  trader,  as  to  preclude  the  creditor  oader 
the  49th  of  Geo,  III.  ch.  191.  from  levying  under  his  execntion,  as  having  been  broa^ 
by  such  notice  within  the  terms  of  the  proviso  of  that  statute  to  be  found  in  the  second 
section,  by  fixing  him  with  previous  knowledge  of  the  Bankrupt's  insolvency. 

For  minor  pofaits  of  evidence  held  to  have  been  properly  left  to  the  Jnry,  see  the  leaned 
Judge's  report,  and  the  judgment  in  the  case. 

A  Rnle  for  a  new  trial,  granted  on  the  grounds  of  the  objections  made  on  all  these 
points,  was  discharged  on  argument,  notwithstanding  the  learned  Judge  who  tried  the 
cause,  reported,  that  he  considered  the  verdict*  in  respect  of  the  debt  attempted  to  be 
proved  by  proof  of  the  acceptance  of  the  bill  of  exchange,  to  be  against  the  evidence 
which  had  been  laid  before  the  Jury. 

•  That  lett«r  lo  produced  In  evldnoe  had  ben  procured,  in  oooaequoDoe  of  the  JadgrooitcNdJeor  ha^J" 
flie  oocMioD  of  being  examined  before  the  CommJaklonen  of  Bankrupt,  been  interrorated  by  theiaMtt'U|» 
fact,  tinee  a  ftmner  trial  bad  between  the  nme  parties,  for  the  same  cause  qf  action.  The  Court  ftrangi7n> 
probttadsudi  a  mode  of  acquiring  widoice,  ■•  being  nalwBC  of  the  proper  ol^  of  BankiuptcxifflinaUoin. 

and 


mid  complete  knoidedge  of  the  insolvenc;^  of  the       1^39. 
Bankmpt  b^forb  the  time  when  the  execution  was    AraACiif 
levied,  80  as  to  come  within  the  second  section  of  ■»^«»<>*'«' 
cihapterlei,of49Cfeo.IIL(a)  Tbat(it was  subnat-  ^^^^^ 
ted)  had  been  proved  by  the  pTodaction  of  a  letter 
^Mrich  is  set  out  in  a  subsequent  part  of  the  case, 
which,  it  was  insisted,  gave  suMcient  notice  (1  M. 
&  &  351,)-  And  he  stated  that  the  verdict  had  not, 
for  that  reason,  had  the  sanction  of  the  favourable 
o|dnioii  6£  the  learned  judge  who  ttied  the  cause. 

Mr*  Baron  GAbrow  now  read  the  report,  which 
stated,  lliat  it  hid  been  proved  on  the  piirt  of  the 
Pltinti£&,  that  a  Commistton  of  Bankrupt  dated 
29dMmflS2l^  B§ainat  Isaac  Jacobs  of  Bristok  Glasft 
Matm&ctm'er,  Was  produced,  wherein  the  Pluntiff 
jHbr$bam  Wad  tbe  petitioning  creditor ; — that  a  wet- 
VMM  (^Harris)  who  had  been  clerk  to  the  BaQkrupt,r 
Jacobs^  ibr  18  years  down  to  the  24th  June  1820, 
proved  that  the  Bankrupt  was  a  Glass  Maker  till  the 
latter  end  otjuae  1819}  and  that  he  kept  his  w^e- 

{a)  Sec.  S. — ^Enacting  "  that  all  executions  and  attachments' 
aqgamst  tbe  lands  and  tenements  or  good^,  and  chattels  of  the 
Bnkhipty  htinA  JUk  eiemited  or  levied  more  than  two  calendar 
Aoblbs  beibre  tbe  dale  and  iatuing  of  such  ComSussion,  shalV  be 
valid  and  e£le€tual«  notwithstanding  any  prior  act  of  Bankruptcy 
committed  by  such  Bankrupt  in  like  manner  as  if  no  such  prior 
ict  of  Bankruptcy  had  been  committed ;  provided  the  person,  at 
ilAoae  ^it  sacb  execution  or  attachment  shall  have  issued,  bUd 
ilii^  at  tbe  tnae  of  inrainf  or  levying  tbe  same,  any  notice  of 
aoy  prior  act  of  Bankruptcy  by  such  Bankrupt  committed,  or 
thai  he  was  insolvent,  or  had  stopped  payment :"  (providing  that 
the  issuing  of  a  Commission,  although  afterwards  superseded,  shall 
he  deemed  such  notice,  if  an  act  of  Bankruptcy  have  been 
actually*  dMiliMed). 

Vol.  XT.  6  6  house 
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1833.  hou3e  in  his  possession  till  Jwie  18S0.  He  then 
Abbabam  proved  tihe  Bankrupt's  acceptance  to  a  bill  of  ex- 
and  another,  change,  drawn  on  him,  by  the  Pkintiff,  the  petition- 
and  Mother.  ^^S  cioditor,  for  97SL  dated  the  28th  o£  February 
1 880,  and  payable  six  months  after  date.  The  same 
witness  proved,  that  for  the  last  year  that  he  lived 
with  Jacobs  to  the  latter  end  of  1819,  he  stopped 
his  xQanufactory,  and  discharged  all  his  men,  ia 
consequence,  as  the  witness  believed,  of  his  em- 
barrassments, which  had  arisen  fi^m  haviag  en« 
gaged  in  building  at  IVestor^super^miare  ;-^9i 
Ivy^  a  creditor  of  the  Bankrupt,  having  caUed  re* 
peatedly  before,  called  on  the  16th  of  Jtm  1890, 
when  Jacobs  was  at  home ;  but  he  having  given  the 
witness  directions  not  to  pay  any  more  moneyi 
and  to  deny  him,  he  did  so,  when  Ivy  called, 
which  was  in  an  hour  or  two  after  he  had  received 
such  instructions  from  Jacobs  ,*— 4hat  Cannmgkiii^ 
a  Collector  of  Taxes,  ha,d  also  frequently  cslled 
for  payment  of  SO/,  due  for  Taxes,  for  which  be 
had  threatened  to  levy,  and  that  he  (witness)  de- 
nied Jacobs  being  at  home  to  him  also ;  because 
the  witness  having  told  Jacobs  on  the  84th  or  25tb 
of  June  that  Cannington  had  called,  he  ordered  the 
witness  to  shut  the  door,  and  say  that  he  {Jacobs) 
was  not  at  home,  which  the  witness  did.  Harris 
stated  also,  that  the  Bankrupt's  warehouse  had  been 
kept  open  to  sell  the  goods  previously  made,  and 
for  executing  orders.  The  witness  farther  stated 
that  Cannington  had  been  immediately  afterwards 
paid,  Jacobs  observing  on  that  occasion,  that  be 
must  be  paid,  because  the  money  was  due  for 
taxes ;  and  that  Ivy  was  also  afterwards  paid. 

After 
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Aflaer  certain  formal  parts  of  the  Plaintiff's' caae      lW3r 
had  been  proved,  it  appeared  tliat  the  examina-    ]^^][^ 
tion  of  Najfhr  (the  Judgment  Creditor,  at  whose    ^^  "Jl^^^*' 
suit  the  execution   had  been  executed)  before    ^^^^^ 
the  Commissioners  of  Bankrupt  who  sat  on  Ja^ 
eob^s  commission,  was  read,  to  shew  that  Nayhr 
knew,  before  his  execution  was  issued,  that  Jacobs^ 
was  insolvent    That  piece  of  evidence  consisted 
partly  of  a  letter  written  by  Sevan  and  Britton^ 
the  attornies  ofJacobs^  and  addressed  to  Mr.  Far^ 
refif  the  attorney  for  the  Creditor,  who  had  then 
obtained  a  verdict  as  the  bolder  of  a  bill  of  ex- 
change accepted  by  Jacobs^  proposing  terms  of 
accommodation,  and  requiring  time,^  on  the  part 
o{  Jacobs.    As  very  much  of  the  case,  indeed  the 
whole  of  a  principal  point  raised  in  the  discussion, 
turned  on  the  efi^ct  of  that  letter,  it  becomes  ne- 
cessary that  the  whole  should  be  set  out.    It  was 
in  these  words : 

*♦  Jacobs  a^omsf  Natlor/' 

**  SIR, 

^  Tbb  Defendant  for  whom  we  are  con* 
cemed,  has  instructed  us  to  address  you  on  the 
subject  of  this  action.  The  bill,  on  which  you 
have  obtained  judgment,  was,  with  several  others, 
obtained  from  our  client,  a  Mr.  Thomas  Jarmanj 
late  solicitor  of  this  city,  of  whose  bankruptcy  we 
presume  you  are  wdl  aware,  and  no  consideration 
or  value  was  ever  received  by  Mr.  Jacobs  in  re^ 
turn. — The  failure  of  Mr.  Jarman  has  considerably 
tmniloed  our  client  Jbr  the  present^  and  renders  Him 
unable  knmediaUfy  to  saH^  his  engagenbents.    Un^ 

G  o  2  der 


fUMi  an»tli«r« 
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1888«  der  tiiese  ctKam^nces  the  levy  of  tti  exwuBon 
A^BAM  ^'^  ^^  attendcMl  urith  most  ruoious  eftctt  both  to 
•lid  Mo^  ]|{|.,  Joc^  and  the  interests  of  your  client.  Mr. 
liS'^fiL  J^<^^  ^^9  however,  desirotis  of  meetiiig  his  obliga- 
ti<iQs  folly  and  fiiiiiy,  provided  he  can  obtani  a  rea- 
sellable  eactemkm  of  fime:  and  with  this  view  he 
ptoposes,  for  the  censidenrtion  of  your  client,  ao 
oflbr  which  under  all  circumstances  we  think  he 
wonid  do  well  to  accejit.  It  is  t0  give  you  bie, 
Mr-  Jacdbs^  notes  for  die  amount  of  debt  and 
coats,  payable  by  instalments  of  two*,  three,  snd 
fi)iir  months  after  the  date  thereof,  the  judgment 
still  remainti^  as  a  security  to  yoor  ohent,  and 
^e  bail  consenting  to  the  sorrai^enent.  Sboold 
defealt  be  made  in  either  instalment^  the  whisle  to 
become  demandable.  As  your  cfient  will  be  en- 
titled to  his  execution  by  Friday  next,  no  time  is 
%a  be  lost  in  determining  on  the  Connie  which 
should  be  pursued,  and  we  cannot  but  recommend 
the  adoption  of  the  present  offer  as  the  only  means 
by  which  you  will  be  able  to  reaike-  the  whole 
amount  of  your  demand.  We  hope  to  have  your 
client's  determination  on  the  subject  by  return  of 
]poet,  or  we  shall  consider  it.  his  ii^ntion.  to  refbse 
all  compromise. 

**  Your's,  &e; 

^*  Bevabt  and:  BktnoH* 
''  Bristol,  20th  June.^' 
<<  To  George  JFVirmt^  Esq.  Solicitor,; 
'<  Threadneedk  Street^' 

On  the  part  df  the  Defendant,  the  seport  at^kted^ 
witnesses  were  cidled^  the  princif^  of  wh^m  was 

CGnfikigionf 
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Gmanaylwi,  the  e^tfector,  vl»9«  e]ndeoc»,M%      l«93> 
9«  it  wfipi,  af^fifired  to  coo&rm  wbM  -H«rw  had    JUIlSi 
stated.  .    aiidwotUr 

OaoMB 

It  th#a  stated  tl^at  the  De&ndaat's  CouQsel  o& 
fered  in  evidepce  an  order  of  the  Vioe^Chaocellorf 
dated  the  lath  ^  April,  I82i»  made  on  the  patif 
tiffn  of  Nojfkry  when  a  fi>rmer  comrtiissiQn  VM 
smieiseded;  and  also  aootber  order,  dated  10 
M^$  I8?l9  npade  on  the  dismissal  of  a  petitiim  of 
appeal;  both  which  the  learned  Ju<^e  repotted 
that  h.e  had  rgected  as  inadmissible.  The  De* 
fe^dants  ^en  produced,  by  a  witness,  mi  Offiqa 
C^fy  of  an  a^avit  ^i  Joseph  Jacobs  (referring  tp 
s  <?,  4v  c.  8h  s.  70f  bqt  no  part  of  it  was  raad^ 
The  ssme  witness  stated  that  he  was  present  at  thf  * 
fonner  trial  of  thi^  cause,  and  heard  Harris  give 
bis. testimony,  and  that  he  had  coptradicted  him  in 
a  statement  made  now  by  Harris^  that  he  had,  on 
that  occasion  (a),  communicated  to  the  Commis- 
sioners his  denial  of  Jacobs  to  CanmngUnu 

The  learned  Judge  added,  that  he  had  stated  the 
whole  of  the  evidence  on  both  sides  to  the  Jury^ 
and  had  told  them  that  the  matters  for  thdr  con- 
sideration were  the  trading— the  petitioning  Cre- 
ditor's debt>*-the  act  of  bankruptcy — and,  lastly» 
whether,if  those  were  made  out  to  their  satis^cjUon^ 
Nm/lor  knew,  before  issuing  his  execution,  that  Jo- 

^  (a)  Upon  that  occasion  the  PlaintifT  set  up  another  debt, 
which  he  failed  to  establish,  and  was  therefore  nonsuited.  It 
•l^peared  on  that  trial  that  the  Plaintiff  ^aa  a  relation  of  the 
bankrupt.    Thai  is  noticed  in  the  judgmsnt  in  tUs  caae. 

cobs 
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1M9.  cobs  was  insolvent  or  had  stopped  piiyment— tiiat 
^2ham  ^^  could  have  no  doubt  on  the  two  fifst  points; 
—that  the  acceptance  of  the  bill,  without  otiier 
proof,  was  sufficient  evidence  for  their  conndera* 
tion  as  to  the  debt ; — that  Harris  bad  sworn  to 
the  denial  to  Ivy  and  Canningkm^  and  that  Can^ 
nhgtcn  had  confirmed  the  denial  to  him ;— that 
if  they  believed  that  the  trading,  the  petitioning 
Creditor's  debt,  and  an  act  of  bankruptcy  had 
been  proved,  the  Plaintiffi  would  be  entitled  to 
their  verdict  for  the  amount  of  the  levy,  if  they  bad 
made  out  to  the  satisfaction  c^the  Jury,  that,  at  the 
time  of  the  levy,  Nayhr  had  notice  of  the  ioaolven- 
cy  of  Jacobs; — ^that  that  depended  on  theexamina* 
tien  of  Naylor  (before  the  Commissiooers),  and  die 
letter  mentioned  in  it;— and  as  to  that  peiathis 
Lordd^ip  directed  the  Jury  that  the  examination 
and  letter  contained  strong  proofof  that  Act.  The 
Jury  found  for  the  Defendants. 

The  learned  Judge  concluded  his  report  by 
stating,  that  as  the  Jury  had  no  evidence  b^re 
them,  on  the  part  of  the  Defendant,  to  oppose  the 
acceptance  of  the  bill  of  exchange(a),  and  believing 
that  the  trading  and  act  of  bankruptcy  were  sa- 
tisfactorily proved^  his  Lordship  therefore  tiiought 
ike  verdict  was  against  the  evidence  on  the  rest  of  the 
casew 

A  copy  of  the  letter  alluded  to  accompanied 
and  made  part  of  the  Report,  and  his  Lordship 

(a)  Notice  bad  been  given  lo  the  Plaintiff  that  he  wouW  be 
required  lopeove  the  con»idcratioii. 

observed, 
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obMrved,  diat  it  was  understood  that  both  the  de-       1^^ 
nials  to  Ay  and  Cannington  had  preceded  the  levy.     Abraham 

and  another 

Pe«,  Serjeant,  C.  F.  PTtlUamSj  E.  Lawes^  and  ^5"^X, 
fPihhy  ^ewed  cause.  They  submitted  that  the 
questions  in  the  case  were  questions  of  fact  de- 
pending on  the  balance  g£  evidence,  and  therefore 
that  tiiey  were  properly  left  to  the  Jury,  who  were 
the  fit  judges  of  the  whole  case;  and  that  there 
was  nothing  stated  in  the  report  of  the  evidence 
at  all  calculated  to  impeach  the  verdict.  They 
complained  of  the  mode  in  which  the  evidence  of 
wheat  passed  before  the  Commissioners,  on  the  ex- 
amioatioa  of  the  bankrupts  since  the  former  trial, 
had  been  elicited  for  the  purpose  of  sustaining  the 
present  action. 

[They  were  about  to  read  affidavits  of  facts  con- 
nected with  this  part  of  the  case,  but  they  were 
withdrawn  on  an  objection  made  by  Gaselee  to 
their  admissibility.] 

They  contended  that  there  was  nothing  in  the 
letter  which  could  have  the  effect  of  fixing  the 
Defendant  with  a  knowledge  of  Jacobs^  insolvency : 
and  they  urged  strongly,  that,  under  the  circum- 
stances, the  debt  was  not  sufficiently  proved  for 
the  purpose  of  sustaining  the  present  action,  with 
reference  to  the  object  for  which  it  was  attempted 
to  be  establi^ed. 

To  shew  that  the  doctrine  of  the  relation  of  the 
act  of  bankruptcy  had  been  considered  to  have 

been 
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^JW?^    been  carried  to  :thie'exir«m9veigei8iul»^lMiti4|iiid 

Abraham    ^^^°  judicially  Indented,  and  tb«t  in  all  «a0f a  ptff- 

and  another   ^,^^18  wcre  Dot  affectcd  by  it,  they  cited  the  Ian- 

anl'Sen  «*^«  ^^  *^  Chief  Ju^ice^f  the  CoftwtoH  Weas 

in  Cpfe^s  V.  Wright(a)i  and  QORcluding  by  ufgil^y 

.that  as  the  granting  a  new  trial  was  always  diacra- 

tiqnary  i^rith  the  Court,  th»^  wap  tflearly  net  an  oo- 

casion  in  which  they  shpuld  interfere  to  di^aub 

the  verdict,  which  maniftftly  a((M:orded  winb  the 

justice  of  th^  case. 

Gasflee  and  Adam^  in  support  of  the  Ride»  i»- 
sifted  that  the  verdict,  being  oontnlry  to  the  ewh 
deuce  in  the  cause,  and  9gdinat  the  opinion  of  ftfae 
learned  Judge,  ought  to  be  »et  $side.  Tb^  pen- 
ticularly  relied  on  the  petitioning. oredifepr'a  dflht 
having  been  fully  proved  according  to  the  usual 
.course  in  such  cases,  without  any  attempt  tp  im- 
peach it  having  been  made,  which  destroyed  any 
effect  which  the  ^notice  to  the  Plaintiff  to  he  pre- 
pared to  prove  it  might  have  had ;  and  urged  that 
it  was  now  too  late  to  say  that  it  had  not  been  suf- 
ficiently or  patis&otorily  est|iUished»  or  thait  the 
Jury  had  not  so  considered  it;  Ibff  thtf  waa  pre- 
cisely what,  in  truth,  they  ought  to  htive  done ;  and 
their  not  havii^  done  so  was  one  of  the  grpunds 
of  the  present  amplication  for  a  new  trial 

But  they  insisted  chiefly  on  the  objection  found- 
ed on  the  statute  that  the  judgment  creditor  had 
prior  knowledge  of  the  insolvency  of  the  bank- 

(a)  4  Tnunl.  198. 

rupt; 
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^MnlirB  |9^^&  of  prpirifig  .tl^t  ki^ojwlej^fi:  i^^  W^ 
hfye  )2«ei).  obtaifM^d^  it  w^  vbefi  prodjiu^eclt  X09^ 
and  wffipiepi  If^  evidancfi  to  Bubst^otiatp  tb^ 
ff^  w^j€^  q»|ild  ;5ujt  l»p  t/^(^p  Wi  mwt  be 
WM  ^W»  tpt^  by  th^  Jiiry  <?qlov  «n4  ttve  JpJW^ 
fl^ye^    "jT^t  %  ^ettex  W43  aJjuf»jJwt  prppf  of 

th^y  pified  apd  re||ed  pn  ^€i  p^e  pf  ^^/|f  vi.  &Aar 
,>^  (4)  (in  which  the  qiie^tipi]^  of  whs|t  vgM^Bi^^ 
to  sufficient  notice  tQ  iafer  kqp^lp^  pf  in/iolr 
vpnpjr,  whip}},  it  A^  fidmi^fi^  wa^  spmethi^Dg  di& 
%efi^  frofp  bwikfiiptcy  ai»^  from  ^tppping  pay- 
loei)!^  WAS  discu8$e4  at  great  leqgll),  ai?4  muph 
cqpfii^^Tcd)^  where  the  Jpdges  of  the  Court  of 
£41^^  Blench  wpre  v^i^uiiipously  of  ppinion  t|i4t  ^ 
ai^piuJ^r  iQ^er  w^  sufficient  for  tha^  purpp^f  as  (ip 
t|)^  hwitiglf  of  Lprd  Elkfiborpyghj  in  that  case)  it 
',^  evip^affpally  ^h^w^d  the  p^ty  (p  he  in  insplveqt 
pircum^tana^'%  which  Ifis  f^xdship  explain^  tp 
ipean,  s^  perfkOQ  not  in  a  condition  to  ps^y  his  dehts 
ip  th^  Ordinary  course,  as  persons  carryic^  on  tradp 
uiiually  do.  T|iey  therefore  siibwit^^di  that  ^ 
these  reps9iD^  secQOdfd  ^  they  were  by  the  dis- 
approbsition  x>f  the  fTudge,  thpce  J(n^$t  be  4  new 
triaL 

Richards,  Lord  Chief  Baron.  In  this  case  the 
jury  have  fopnd  a. verdict  for  (he  De&ndant^and 
it  is  clear  that  the  trial  was  matter  of  great  delibe- 

(a)  1  Maule  and  Selw.  338. 

ration 
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183i.  irfttion  on  the  part  of  the  judge,  the  oouqgel,  and 
]^]|2[Z!il  ^^  j^7*  ^  cannot  fed  disposed:  to  eet  aside  the 
MHi  Mother  TcrAct  onder  these  circumstances)  where  the 
?!^(£L  ^°g^®  question  is  merely  "*hetfier  t9>e  jmy  have 
given  due  credit  to  Ae  witnesses?  The  Aree  points 
which  were  left  to  the  jniy,  and  Imve  been  deter- 
mined by  tbem,  do  not  appear  to  me  to  have  been 
itnproperly  decided :  on  the  contrary^  I  thoik  that 
they  wonld  have  done  wrong  if  they-  had  found 
otherwise  than  they  have  done.  *  As  to  the  peti- 
tioning creditor's  debt,  the  proof  of  it  was  attended 
with  many  circumstances  which  involved  *k  in 
doubt  On  the  trial  of  the  first  action^  (and  we 
may  in  dns  case  as  it  comes  before  us  now,  binder 
the  circumstances,  be  permitted  to  ailade  to  ^riiat 
passed  Ihen)  this  debt  was  not  attempted  to  be  set 
up ;  the  only  evidence  then  given  was  of  e  mort- 
gage debt.  Upon  this  last  occasion,  however,  the 
Haintifl^  it  seems,  amending  his  case  in  that  re- 
spect, has  produced  this  acceptance,  but  under 
circumstances,  as  it  strikes  me,  which  make  it 
certainly  liable  to  very  great  suspicion,  and  if,  on 
the  former  trial,  there  had  been,  in  that  vespect, 
any  surprise  on  the  counsel  engaged  in  the  canse, 
that  surprise  couM  not  have  extended  to  all  the 
parties  concerned  in  the  transacttons  or  in  prepar- 
ing for  that  trial. 

The  next  point  made  is,  that  no  consideration 
was  proved  to  have  been  paid  for  the  bill.  Notice 
had  been  given  that  the  consideration  would  be 
required  to  be  shewn*  The  Plaintiff  therefore  was 

prepared 
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prepared  to  expect  that  the  conrideratioD  would       1^33. 
be  made  the  si^ct-matler  i^  investigatioD,  and     j|[^^[)^|][k 
that  the  proof  of  the  debt  would  be  resist^  on    ««>•»«*«' 
that  ground.    The  Plamtil^  however,  contented    ^'^^Lr. 
faioiself  with  proving  the  hand-writkig  of  the  ac-  nkhir^rs'n 
ceptance,  and,  from  thecotinexion  sidioisttng  be» 
tween  the  parties  and  other  suspicious' circum- 
stances, the  counsel  ibr  the  Defendant  were  satis- 
fied that  no*  other  opposition  to  the  actual  e:dst- 
cnce  of  the  debt  was  necessary  than  the  n^^ttve 
effect  of  the  Plaintiff's  mode  of  proving  it,  ii^ch  ^ 
made  it,  under  the  circumstances,  a  proper  and 
fit  question  for  the  jury;  and  being  so,  I  think 
tiiey  would  not  bave&und  rightly  if  they  had  con- 
sidered^hat  the  I^iintiff  had  done  Mough  in  this 
case  to  satisfy  the  mus  on  him)  he  not  having,  in  a 
case  which  seems  to  me  from  its  circumstances  to 
have  required  it,  at  all  attempted  to.  justify  the 
demand  set  up  or  shew  an  actual  debt  to  be  resUy 
due. 

Tlien  it  was  objected  that  the  Act  of  Bankruptey 
had  not  been  proved,  and,  if  the  testimony  of 
Harris  had  been  believed,  undoubtedly  that  objec- 
tion would  have  been  answered,  for  he  gave  evi- 
dence certainly  which,  if  true,  would  have  esta- 
blished that  fact.  But  that  was  a  question  entirely 
for  the  jury,  for  there  appears  to  have  been  some 
contradiction  in  ^e  evidence  on  that  part  of  the 
case  most  clearly,  but  if  the  jury  did  not  choose 
to  believe  the  Plaint^s  witness,  there  was  an  end 
of  that }  and  they  clearly  did  not  chuse  to  believe 
him. 

The 


189f.  ;  T^fi  4D€«H¥W  (f)f .the .  Qefiin^buitfs  bitviag  had 
5J255J  m^cfi  of  J4wb»'?  w<3|lwpcyi  wafi»  a  very  mmntl 
^  a^o^^  pgej  birt  I  iBW  of  <^pi9a  rtiat  th^  jwy  did  right 
^^^.  in  Sn^m  ^  iWP^trwtioa  whicl»  they  hvre  put 
jBidfi^WC;*.  W  tbp  letter  ^^^ .  w  ^ladenQe*  I<  dq  D<»t,  »t  ptti- 
fif#t5  fbipK  it  n^^eoa^ry  tp  tmh»  «ny  obaenn^o^ 
pp  th^  xnpde  by  w^ich  the  evid^Oiee  giv«9  9B  the 
hfi^riipt'*  ei^iqia^tjipQ  was  otitaioedt  The  Ckm- 
j}»t§Bk)i|pr,  4^  seern^  dj4  put  to  the  bipkfiuptoq  b» 
l^f^cfiimiiotk  ^.  q^cijstioD^  certau^ly  the  anwer  to 
,  jnhk^  q^ight  Jl^ave  jbean  of  use  tp  the  PlaintifiS^  ia 
iMff  4B9€i»  if  it  had  goo«  &r  eoou^,  I  eo«fi»««» 
llffVi^v^r,  that  I  dp  .apt  ent;ertain  miiah  ro8p«i^  for 
]^  foit  pf  c^vjtion  whjch  iotrodttcps  ioto  proo^edf 
ings  If Ofder  oppmifilioas  aqy  JBiatter  of  examioiittoo 
lyhjch  isiaot  id  Boope  degree  npcessi^ry.  Now,  wbe^ 
tber  this  letter  was  or  was  npt  such  a  notice  as 
brings  the  judgement  creditor's  execution  withtil 
the  s^tntpy  and  tfa^  will  depetid  upon  the  terms 
of  the  Act.  [His  Lordship  adverted  to  and  read 
the  preamble.]  The  Act  then  provides  that  all 
e^ecutiops  and  attachmipnts  against  estates  oi 
bankrupts  bpndjfid^  executed  or  levied  more  thai) 
two  caWndair  months  before  the  date  ^d  i^Buiog 
pf  the  comoaissipn  shall  be  valid  aqd  c^c^al* 
potwithatandiqg  any  prior  act  pf  bankruiptcyt 
coaiButted  by  such  bankrupt,  provided  the  pert 
spq  al;  wl^se  suit  such  executioq  or  attachnawt 
shi^U  hf^vp  i^mi^i  had  pot  at  the  tiine  of  iMttiog 
or  levyiqg  die  same  any  notice  of  any  prior  act 
tf  bankruptcy  by  such  bankrupt  committed,  or 
that  h^  noas  imolvfnt  or  ha4  stogpeidpajfrnent. 
I  cannot  consider  the  term  insolvent  as   iifed 

in 


ift  that  {Mrt  of  the  6tatiit«  dOtiMdted  ^  it  1»      iMt.* 
wkk  bankraptcjr  Atid  stopping  ps^diMt^  Mr  fcV    ^Sb^^^Iaw 
used  tiiele  in  its  oMamon   a^tteptMl^)!!)  lM%  «#  ^o-^tHttt' 
meaning  an  insokeaoy  of  so  decided  andi  une^ui-^  rtSlSS«i 
inaX  a  charaeter  as  to  beimitiediatedy  foiHi>M^  bjr  iy.jLi^.^,,-3^ 
baakraptey  ov  eaoppii^  payment  as  a  necassitf^        o^iP^ 
and  iM^labfe  consequence.    Being  cff  lAi^i  tipi^ 
nioB  a»  to  the  ineaning  of  tMs»  tcirti  ao  ftaftd  be* 
tween  the  two  oUiers^  I  cannot  consider  that  there  i^ 
any  Ating  in  tbis>  letter  aibrding  notice^  eithef  e^-* 
pres9'0lr'€Mfscmctively^  of  M0k  an  i^asoltency  as  i^ 
dontemplated  in  this  Act  of  FArliatnent^    [Mia. 
Lordftb^  read  the  letter.}    There  ia  nM  the  ttii»s« 
reinote  hmt  of  an  actual  imelvency  in  any  part  of  it.^ 
His  Ho  mere  than  if  I  should  say  t^  atiy  pressing 
dredherv  *^  I  am,  as  you  well  knov^,  worth  lOO/socyh 
hmt  I  am  nevertheless  quite  atiabJe  to  pay  yott  tt&w 
the  5000/.  which  I  owe  y(Mi'%  and  should  requirer 
him  to  give  me  time  till  some  given  event  should 
pot  me  in  possession  of  so  much  money.    Would 
that  be  a  declaration  of  my  imolyency  ?    I  think  t« 
would'  be  nothing  like  it.    Ifhis  letter  seems  to  mfe 
to' be  Teiy  Utde  distiaguidiaUe,  attd^  clearly  het  to^ 
bewMnh  the  Act;  hecanse)  asl  bavtealwadysaidv 
wbaik  i  iod  those  three  woadb  usedoodcurrbndy  itS 
tfeeetatuie,  I  cannot  brnig  myscdf  to  constraer  thee 
iaaelven^  there  mentiomed and  as  thfend^usedi  as^ 
WMMmg  dny  thing  short  of  att;  utter  itnposslHaity^ 
on  the  part  of  die  debtor  to^pay  hk  debts  gA^ 

naralljC* 

» 

•  GnAHAir,  JBaroa.>  13i«te  is  no  point  in  the  case 
whkh  presents  any  dtffiecdty  at  fdi  tQi>  my  mind*  or 

creates 
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1M9.  creates  any  aoxtety  except  the  last^  whicii  ntses  » 
^JjJ]^  queaftion  on  the  effisct  and  operation  of  the  letter 
and  «^k«»  wfittan  to  the  solicitor  of  the  judgment  creditor- 
JSsiSS^  by  the  solicitor  of  the  bankrupt.  With  the  greatest 
reelect  for  the  r&y  high  authority  of  the  names 
whose  judgements  have  been  cited  in  the  case  re* 
fern^d  to  of  Baj^l^  v.  Schqfield^  the  notice  of  in« 
Bolveacj  which  those  learned  judges  ajppear  tobave 
entertained  with  reference  to  the  facts  c^4hat  case 
does  seem  to  me  to  be  much  too  loose  and  general 
to  be  applied  to  the  term  with  reference  to  the  ob- 
ject of  this  statute.  Allowing  the  &cta  stated  in 
the  letter  to  amount  to  what  might  afibrd  a  ocite- 
rion  for  judging  of  a  probable  approach  to  msoiv- 
ency  in  certain  eventiSy  it  would  still  be  a  very  dif- 
ferent state  from,  that  which  appears  to  have  heea 
contemplated  by  the  legislature  as  meant  to  come 
within  the  proposition  in  the.  statute.    . 

I  will  also  say  nothing  more  on  the  subject 
of  the  mode  by  n^iitth  this  evidance  was  got 
at,  than  that  if  it  had  not  been  for  the  ac- 
cident of.  Nojfhr  having,  been  pressed  in  his 
examfatation  before  the  commissioners  between 
the  *  first  md  second  trkU,  there  wonid  have  been 
no  possible  means  by  which  this  piece  of  evi- 
deqce  oould  hwe  hem,  introduced  into  the  cause, 
fot  the  mouths  of  the  attorneys  would  faaw-been 
cloeed  on  the  score  of  coyfidenee.  Bufe^  Admit- 
tipg  it  to  be  proper  evidence  and  proper^  pro- 
cuiied,  what  does  it  in  fad:  really  amount  to  ?  If 
indeed,.>the  (Hropoaala  contained  in  itand  die  state- 
ments made,  of  thetempomiy  affiurs  of  the  person 

.     .  spoken 


spoken  of  be  coacluaive  of  the  ioaolTmicy.of  the    ^J^^ 
pwly  on  whose  behalf  it  was  written,  thew  is  pro*    ABftABAv 


bably  no  man,  however  rich  he  may  be,  who  is  ^^\ 
largely  esast^ed  in  mercantile  transactions  ib  this  uSmmSmt. 
commercial  ci^,  who  may  not  be  frequently  chaige<  Gnkm^B. 
able  wikh  being  in  a  state  of  insolvency,  for /he 
may,  notwithstanding  his  wealth,  be  occasionaUy 
so  pressed  fieom  accidental  circumstances  as  to  find 
himself  I  iiiider  the  necessity  of  askii^  for  time 
to  satis^  demands  against  him :  and  all  that  is 
asked!lier6  is  that  the  creditor  will  give  the  timder 
time.  .i.cQiisider  that  it  requires  an  infinitely* 
stronger  catie  than  this  to  bring  the  creditor's  exe- 
cution (within  the  exception  in  the  statute.  The 
notice  of  insdvency  there  intended,  when  it  ie 
provided  that  such  notice  shall  render  the  exwan 
tion  void^is  a  previoas  unduly  acquired  knowledge 
of  an  actual  incompetency  to  disdiarge  engage* 
ments,  followed  by  an  act  affording  ground  for  some 
petitioning  creditor's  suing  out  a  coasmisaon. 
against  him :  and  the  inject  of  the  statute  was  to 
prevent  .Ae  creditor  who  had  obtained  such  knew-* 
ledge  fflom  pressing  at  once  for  his  particukr  debt 
to  the  iigury  of  the  geneml  body  of  the  ereditom 
at  ktfge.  Bttt  this  letter  gives  no  sudi  Inewleii^e 
to  the  p9ffty4  /  There  is  nothii^  in  it  which  inti-^ 
mates  that  the  debt  h  even  endangered,  which 
would  be  aitogedier  inconsistent  with  asking  for 
time.  It  says,  ^^  do  not  pvais  at  present,  or  yo«tr 
debt  may- be  endangered.*'  [His  Lordsfatp  read  the 
letter.^  The  wbde  amounts  simply  to  a  pressing 
request  for  tine,  and  is  nothing  lilce  a  notioe  of 
gen«al  insolvency. 

As 


440  CAMS  ift  9t»  tMmmMmj 

^J|j^]j[^  ddit,  I  think  it  W^  qaite  enough  to  have  iq^nsied 
luMi  Mofher  ^^  Plaiiitlff^  as  he  has  been  apprized,  that  the  va- 
^ttSSur  ^^y  ^^  ^^  ^^^  ^^^  "P  ^i^  ^^  petitionii^  cfeditDr 
^^^^1^  B  ^''^  iiiteiided  to  be  disputed,  and  to  ha?e  cast  os 
biin  the  necessity  of  offering  sooie  evidtooe  of  the 
foundation  of  his  dtinuMid  for  the  aatisfiictioaof  die 
jttvy  at  leasts  altiiough  it  may  not  for  any  ottier 
porpose  have  b^en  necessary;  for  by  his  not  doing 
so  be  filrnishedtbeai  in  his  particular  cireumstiaces 
with  on  inference  that  he  had  riot  the  meads  of 
doing  it,  aad,  by  paying  na  regatd  to  thfe  naticd 
gi^ien  that  the  integrity  of  the  tnuoiaactiimt^^^' 
tehdedto  be  scratinised,  his  abstmeace'fN^f,  foffi- 
eieat  to  ifKcite  k  snspicton^  under  all  the  cit(fm-* 
stances,  that  there  bad  been  no  cimsider^on,  ia 
&cty  for  tbe  debt  which  he  set  up;  It  might  not 
have  been  in  the  pow^r  of  the  DeftodaHts,  as  it 
addom  is  m  such  a  case  aa  tins,  to  impeach  the 
homsty  a£  the  transaction,  aAd  therefore > the  jiirf 
httd  a  right  to  exjlect  tfait  solns  evidence  of  it 
should  have  been  given  by  those  in  whose  breast 
tiiie  trutb  6t  fidsehood  ky.  The  residt  was  ckarly 
that  they  ctindde^ed  the  debt  merely  qolliiave^ 
TUe  act  of  binkruptcy,  too,  I  consider  a  ^pmdoti 
ebtirely  &t  the  jhry» 

.  Woori^  Biron.  I  am  entirely  of  the  aalnb  ofh 
nionr.  A  great  many  points  have  been  nkade  on 
this  motion  fbr  a  new  tri^,  but  there  is^iit  my  o^" 
moB,  one  whiob  alone  ia  fiiUy  seffioteRt  to  t^arfin^ 
the  verdict  of  (he  jury,  and  that  is  tlie  very  doubt* 
ful  state  in  which  the  PUuntifl^  }ff(t  the  ptwf^ 

the 
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the  petitioning  creditor's  debt.    There  were  so       18*8- 
many  suspicious  circumstances  atteirding  it,  that     Abraham 
the  jury  were  entitled  to  take  the  whole  into  their    "^  *^^**^ 
consideration,  and  their  verdict  would  be  quite    ^5^"?^"^, 
right  if  it  rested  on  that  alone.    That  debt  was 
disputed  before  on  the  former  trial,  and  it  is  ad- 
mitted that  formal  notice  was  given  that  the  peti- 
tioning creditor  would  be  required  on  the  trial  to 
prove  the  consideration,  and  notice  was  given  to 
produce  books  and  accounts. 

It  has  been  said  that  the  FIaintifl&  were  not 
bound  to  prove  consideration.  I  agree  that  they 
were  not  bound  to  do  so— that  is,  they  might  rely, 
if  they  chose  to  do  so,  as  they  have  done,  on  such 
evidence  as  they  could  give  without.  They  have 
relied  on  the  primd  facie  evidence  of  the  hand- 
writing of  the  acceptance,  but  in  so  doing  they 
were  bound  by  it,  and  must  depend  on  that  alone. 
If  they  had  the  means  of  fortifying  that  proofs  and 
corroborating  their  primd  facie  case  by  giving 
some  evidence  of  consideration  which,  under  all 
the  circumstances  of  so  particular  a  case,  would 
have  made  it  safer  by  giving  additional  strength 
to  it,  at  least,  and  they  did  not  choose  to  do  so,  it 
must  go  to  the  Jury  with  all  its  circumstances, 
and  I  think  they  were  well  warranted  in  finding 
a  verdict  against  it. 

If  the  books  which  were  in  Court  had  been  pro- 
duced on  the  part  of  the  Plaintiff,  although  they 
would  not  have  been  evidence  alone,  yet  they 
might  have  strengthened  the  case  which  rested  on 

VOL.  xi!  H  H  the 


1^^«  the  bafikfupt^  ace&j^tairce,  if  the  Plaintiflb  had 
Abraham  ^^^  ^^^^  ^^  evideBce,  but  HO  attempt  was  made 
and  aoouier    ^^  ^ j ^  ^^  |]|^  ,^]^^  g»c4l  9^  tbe  acceptance  by  tke 

[His  Lordship  then  adverted  to  the  situation 
of  the  parties,  and.  stated  the  circumstances  of  this 
case  a9  fai^  aa  related, to  the  Plaintiff  Abraham, 
and  the  bankrupt,  remarking  on  the  improbability 
that  persons  so  unconnectedly  situated  in  respect 
of  their  several  businesses  should  act  as  they  had 
been  repFesented  to  have  done — that  the  Plaintiff 
should  have  been  ignorant  of  the  bankrupt'Ss  em^ 
barrassments  and  state  of  afiairs,  after  be  had  for- 
oished,  by  discharging  his  workmen  and  ceasing 
to  carry  on  his  business,  such  obvious  proofi  of 
his  insolvency  to  any  one  so  intimatefy  connected 
with  him — and  that  if  the  money  claimed  to  be 
due  had  been  really  advanced,  and  at  different 
times,  the  Plaintiff  should  be  so  totally  destitute 
of  the  means  of  proving  any  part  of  the  considera^ 
tion,  which,  his  Lordship  observed,  he  could  not 
be  presumed  to  have  neglected  if  he  had  possessed 
any :  and  he  applied  the  same  observations  to  the 
consideration  being,  as  had  been  suggested  in  ar- 
gument, for  some  antecedent  debt  previously  doe 
from  the  bankrupt  to  the  Plaintiff!] 

It  is  equally  improbable  (continued  his  Lord- 
ship), that  Abraham,  who  must  have  known  tiie 
state  of  Jacobs's  afiairs,  should  have  lent  him  so 
large  a  sum  under  the  circumstances  at  once  ;  or 
that,  having  in  his  possession  the  bill  of  exchange, 

he 


he  rimuld  have  kejrt)  it  by  htm  without  makit^aay       l^^- 
kind  of  use  of  it  until  it  became  necessary,  in  cen-     Abraham 
sequence  of  Jacobs's  failing  condition,  to  sue  out  a    ""^  «>otiier 
commission  of  baidcraptcy  against  him.    These   and^S^Sw. 
tmfirobabilities  all  called  06  the  Plaintiff  to  make  ^^  ^ 
odt  a  sttooget  case  than  the  mere  productHm  cf 
the  bankrupt's  acceptance;  and  he  nrigbt,  one 
sbould  think,  in  a  bond  Jtdt  transactbu,  easily 
have  done  so.    It  would  be  straifge  if  Harris,  tl»e 
bankrupt's  clerk,  never  knew  any  thing  about  it, 
and  codld  not  have  givea  some!  evidence  of  %  or 
if  the  baidefupt's  bocte  should  not  contain  entries 
whidlb  would  shew  it:  but  in  imX  no  proof  at  idl  in 
00  matetial  a  part  of  the  case  tra^giveii  ov  offeted 

In  a  case  of  so  much  suspictmiy  1  think  it  was 
properly  left  to  the  jui^  to  say  what  degree  of 
credit  it  was  entitled  to^and  L  think  they  were 
fidly  warsanted  in  the  verdict  which  they  have 
founds 

GAKROWy  Bat(m  (having  stated  the  parties,  tbe 
form  of  action,  the  directions  of  tbe  learned  judge 
to  the  jury,  and  the  result).  We  are  desired  t6 
send  this  case  down  again  to  a  new  trial,  and,  be- 
fore we  do  so^  We  ought  to  be  satisfied  that  there 
is  a  gveat  preponderance  of  evidence  £^ainst  the 
present  verdict,  so  much  so.  that  the  jury  ottght  to 
have  found  tbe  other  way.  I  agree  with  my  Bro^ 
ther  Wood  in  thinking  that  in  a  case  of  this  sort 
where  a  bill  of  exchange  is  produced  to  support  a 
petitioning  creditor's  debt,  the  jury  may»  under 
circumatanceB,  diid)elieve  the  document,  unless 

H  H  2  something 
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Mtnetbing  mere  be  given  in  evidence  to  support 
-and  confirm  it* 

[[His  Lordship  strongly  reproved  the  course  of 
examination  taken  und^  the  commission  in  order 
to  produce  collateral  evidence  for  other  purposes 
than  that  for  which  the  commission  issued,  and 
the  examination  was  intended,  as  unfair  both  in  it- 
self and  in  its  consequences.]] 

But,  continued  his  Lordship,  what  does  this  evi* 
dence^  such  as  it  is,  prove  after  all  ?  Nothing  like 
what  it  would  be  necessary  to  shew,  in  order  to 
fasten  on  the  creditor  a  knowledge  of  the  insoU 
vency  of  the  trader  indebted  to  him:  and  indeed 
his  own  subsequent  conduct  in  the  transaction 
shews  that  he  had  no  such  knowledge  or  belief,  for 
he  suspends  his  execution  in  consequence.  The 
letter  itself  is  merely  a  request  of  time.  The 
same  necessity  may  occur  to  the  richest  merchant 
on  the  Exchange.  Men  do  not  usually  ask  a  cre- 
ditor to  suspend  his  execution  on  the  score  of  their 
insolvency,  nor  do  creditors  ordinarily  do  so  on 
that  ground. 

But  we  are  asked  to  set  aside  this  verdict,  be- 
cause, it  is  said,  the  jury  ought  to  have  inferred 
that  the  judgment-creditor  had  sufficient  previous 
notice  of  the  debtor's  insolvency  to  be  within  the 
provision  of  the  statute  with  which  the  Plaintiff 
seeks  to  eflect  bis  execution.  Insolvency,  how- 
ever, is  not  a  question  of  law»  but  of  &ct,  and  the 
actual  insolvency  or  the  knowledge  of  it  were  both 

matters 
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matters  for  the  consideration  of  the  jury  under  all       1893. 
the  circumstances,  and  they,  who  were  merchants,     ^^^ 
were  quite  competent  to  judge  both  of  the  ques-   m^  another 
tion  of  the  appearance  of  insolvency  and  of  the   .„j"^"", 
judgment-creditor's  means  of  knowing  it,  and 
whether  there  was  any  thing  in  this  letter  from 
which,  amongst  tradesmen,  the  indisputable  con- 
clusion that  the  party  who  was  the  subject  of  it 
was  insolvent,  must  of  necessity  be  drawn. 

I  am  clearly  of  opinion  that  there  is  no  ground 
for  disturbing  this  verdict. 

Per  Curiam, 

Rule  discharged. 


J.  Fringle  t^.  Isaac,  Esq.  i^lvlSSir. 

This  action— on  the  case  against  the  late  Sheriff  where  the  At- 

torney  of  a 

of  Worcestershire y  for  a  false  Return  to  a  writ  of  jod^nent  cre- 

^.^-        .  1  .         ««^*^.«        .t  •«  «>toPdeliTered 

JiertfactaSj  issued  against  W.  Prtngte,  at  the  suit  of  tothesheriffa 
the  Plaintiff  (his  brother),  endorsed  to  levy  206/. —  eku  retoma.^ 
was  tried  at  the  la^t  Summer  Assizes  for  that  certau^wlSb 
county,  when  Mr.  Baron  Garrow  nonsuited  the  letter  not  to 
Plaintiff,  giving  leave  to  move  to  set  it  aside,  and  the  retain,  nn. 

leu  another 
ezecation  should  come  In,  in  the  mean  time,  and  afterwards  sent  in  an  aZto#,  accompanied 
with  the  same  directions ;  and  the  Sheriff,  upon  anotlier  execation  coming  in,  issued  war- 
rants on,  and  executed  both  writs  on  the  same  day,  giving  precedence  to  the  last  execution, 
and  aatiafyiiig  that  wholly,  first,  out  of  the  money  levied,  and  then  paid  over  the  remainder, 
in  part  satisfiction  of  tbe  execution  first  delivered,  and  returned  that  payment  and  nmUn 
bona  as  to  the  residue ->it  was  held  that  the  Plaintiff  could  not  maintain  an  action  against 
the  Sheriff  for  a  false  retumi  and  that  a  nonsuit  on  that  ground  had  been  properly  directed, 
the  case  being  within  tbe  priodple  of  Kmfkmi  ▼•  Miaomkff,  and  not  disdnguiahable  in  the 
circumstanGef. 

enter 


1699*  ^t^r  a  verdict  &r  tb?  Plaintifi;  on  the  laet  gouqI 
jf^^  of  the  declaration,  for  61/.,  the  sum  wsassed  be- 
iBAAc'Esq,    *w*W  the  pftrties  by  cons^pt. 

The  avera)ent  in  the  .first  conat  of  the  declari^ 
tiop  was,  that  the  Defepd^nt  entered,  &o,  under 
the  writ,  Bnd  took,  &c«,  aud  levied  the  amounts 
and  the  &lse  return  charged  wi^s,  that  he  had  caoaed 
to  be  levied  56/.  16^.,  and  nulla  bomt  as  to  the 
remainder.  In  the  second  count  it  was  averred, 
that  the  Defendant  did  not,  nor  would  levy  the 
whole  debt  and  damages }  and  the  same  jSilse  re* 
turn  was  charged. 

Plea,  the  general  issue. 

The  facts  of  the  case  as  proved  in  evidence  on 
the  trial  were  shortly  these  :*--On  the  6th  of  June 
1821,  the  Plaintiff's  Attorney  addressed  the  fol- 
lowing  letter  to  the  Under  Sheriff  of /f^ofxe^i^- 
shire. 

**  J.  PaiNGLE  V.  W.  Prinole. 
"  I  HAVE  desired  my  agents,  Jenkins^  Jcmes^  and 
Abbott^  of  NetD  Inn^  to  send  you  a  jfferi  faaas 
against  the  above  named  Defendant.  And  as  it 
is  intended  to  guard  the  property  against  another 
execution,  which  is  expected  against  it>  I  will 
thank  you  to  hold  the  same  without  putting  the 
warrant  in  the  officer's  hands  until  the  return, 
unless  you  should  be  obliged  to  execute  it  by 
having  another  e\boution  come  into  the  office;  and 
should  you  not  hava  any  other,  I  wiU  thank  you 

to 


to  stiapend  the  eze<bution  <rf*  tht)i»  ab  I  wi^  to  ex-  iB». 

tend  die  return  of  it,  to  give  the  Defettdiant  an  j^"5S[^ 

Qliportunity  of  working  up  «dme  materials  whiih  ^^^^^'^^^^ 
would  otherwise  sell  to  a  great  low/' 

On  the  8th  the  Under  Sheriff  aeeorcUiigly  ve^ 
ceived  ih^fietifidas  frara  town.  On  the  18tK 
he  received  llie  following  letter  from  the  Pkintiff^l 
Attorney. 

<<  Frivols  t;.  Pbikoleu 

^< As  I  presume  i^nJUmJiicim  is  now  returnable^ 
I  will  thank  you  to  inform  me  whether  it  has  been 
executed ;  and  if  not,  I  will  send  you  an  aUast^ 
which  you  will  please  also  to  hold  until  the  return 
Unless  you  should  have  any  other  execution  against 
the  same  Defendant'^ 

On  the  84th  of  June  the  alias  ^fieri  fatias^  men- 
tioned in  the  second  above  letter,  was  also  receiv* 
ed  by  the  Under  Sheriff,  by  the  post«  from  Messrs* 
Jenkins^  James  and  Abbottj  which  was  also  kept 
lying  in  thd  office  in  the  same  dormant  state.  The 
lastjferj^i^  was  made  returnable  the  last  day 
of  Michaelmas  Termi,  passing  over  greater  part  of 
Trinity  Term* 

On  the  15th  of  Ju^i  a  fiBtifstcias  issued  In  k 
eause  wherein  WUHam  Butgwin  was  Plaintiff^  and 
thesame)9^itf<am  Prin^fe  Defendant^  on  a  judgment 
entered  up  fi>r  61/.  for  damages  and  costs  i  for 
levying  which,  the  Plaintiff's  Attorney,  in  that  suit, 
indemnified  the  Sheriff. 

The 
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1839.  The  Sheriff  thereupon  granted  his  warrant  to 

j^FtavBLE  ^^^y  ^^^^^  the  writ  on  the  judgment  at  the  soit 
/  i^^I'jsmo.  ofBurgmrif  on  the  16th  of  July  i  and  on  the  same 
day,  he  also  issued  a  warrant  to  levy,  under  the 
former  writ  of  Jleri^fiunas  in  the  office,  against  the 
same  Defendant,  at  the  suit  of  the  Plaintiff  PrMgfe. 
Under  those  warrants  the  Sheriflfs  Bailiff  levied 
and  sold  to  the  amount  of  iSOiL  1^.  llcf.  out  of 
which,  the  amount  of  Burgwin^s  execution  and 
all  expenses  were  first  paid  over,  in  the  whole 
72/1  Ss.  lld.i  and  the  remainder  57/.  16^.  paid  over 
to  the  Sheriff  on  account  of  the  present  Raintiff*s 
execution ;  whereupon  the  Sheriff  made  the  return 
stated  in  the  declaration. 

In  the  early  part  of  the  term,  Taunton  obtained 
a  rule,  on  the  part  of  the  Plaintiff,  calling  on  the 
Defendant  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside»  and  a  verdict  for  61/.  entered  for 
the  Plaintiff,  on  the  ground  that  the  Plaintiff's 
execution  ought  to  have  been  first  satisfied,  the 
writ  having  been  delivered  to  the  Sheriff  before 
that  of  the  Plaintiff  in  the  other  suit :  and  he  re- 
lied on  the  authority  of  Hutchinson  v.  Johnson(a)j 
where  it  was  ruled  that  where  two  writs  of ^fieri 
facias  are  delivered  to  the  Sheriff  on  different  days^ 
the  party  whose  writ  was  first  delivered  is  entitled 
to  priority  of  satis&ction,  if  no  sale  have  been 
made,  although  the  seizure  were  first  made  under 
the  writ  delivered  to  the  Sheriff  subsequently.  He 
also  cited  the  cases  of  Payne  v.  Drew(b)  and  SmaU^ 

(a)  1  Term  Rep.  729.  {h}  4  Eati'a  Bep.  533. 

comb 
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comb  V.  Buchingham(a)^  to  shew  that  the  Plaintiff      *^^- 
in  this  case  liad  his  remedy  against  the  Sheriff.         j/piumoil 

Isaac,  Esq. 

Mr.  Baron  Garrow  having  reported  the  evi- 
dence in  substance,  as  already  stated, 

JerviSy  Mussell  and  JRyofij  shewed  cause.  They 
distinguished  this  case  from  those  relied  on  by  the 
Counsel  &>r  the  Plaintiff,  in  that  there  was,  in  this 
instance,  on  the  part  of  the  Plaintiff,  at  least, 
laches,  if  not  an  intended  firaud,  in  the  delajring 
the  execution  of  his  writ}  and  that  therefore, 
as  there  was  no  wilful  postponement  of  the  first 
execution  by  the  Sheriff,  he  was  not  liable  to  the 
Plaintiff  for  what  was  the  consequence  of  his  own 
act.  This  case,  therefore,  they  submitted,  was  in 
principle  the  same  as  that  of  Kempland  v.  Macauley 
and  another  (b)f  where  the  Plaintiff's  Attorney 
having  written  to  the  Sheriff's  OflScer,  directing 
him  not  to  levy  under  the  writ  till  a  future  day. 
Lord  Kbnyok  held  that,  in  such  a  case,  the  Sheriff 
might  execute  another  writ,  coming  in  in  the 
mean  time }  for  that  the  Sheriff  was  not  to  keep 
the  first  writ  hanging  over  the  heads  of  other  cre- 
ditors, but  ought  to  levy  under  the  last  execution, 
as  if  no  other  had  ever  been  delivered  to  him.  That 
doctrine,  they  urged,  was  precisely  applicable  to 
the  circumstances  of  this  case.  They  also  cited  the 
case  of  SmaUcomb  v.  Buckingham  (as  reported  in 
Lord  Ratfmond)  (c),  where  it  was  held — ^in  a  case 
wherein  the  execution  of  a  party  who  had  taken  his 

{a)  Salk.  320.        (6)  Peake,  N.P.C.  66.  (last  edit.  95). 
(c)  1  Ld  Raym.  259. 

writ 
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*WJ.  writ  earlier  in  the  day  into  the  SlieriflP**  OflSce,  bot 
j^PimiaLB  ^ould  not  take  a  warrant  upon  it,  was  postponed 
UAAcBtq.  *^  *^**  ^^  another  person  who  had  afterwards 
brought  in  his  writ,  andsued  out  a  warrant^^-that  no 
action  lay  against  the  Sheriff;  and  the  reason  gtveti 
is,  *^  because  he  who  delivered  his  first  writ  would 
not  take  a  warrant  from  the  Sheriff  to  levy  the 
goods,  so  that  it  seems  he  had  a  design,  only  to 
keep  the  execution  in  his  pocket,  to  protect  the 
Defendant's  goods  by  fraud/'  In  this  case,  thef 
urged  that  that  very  purpose  was  avowed  by  the 
letter  of  the  Plaintiff's  Attorney ;  and  therefore^ 
after  citing  Bradley  v.  fVindhmtj  to  the  same  pointy 
they  insisted  that  the  verdict  ought  not  to  be  set 
aside,  as  there  was  no  ground  either  on  the  &cta 
or  the  law  of  the  case  for  entering  a  nonsuit 

Taunton  and  Campbdl^  in  support  of  the  Rule, 
distinguished  this  case  fk>m  that  of  Kmpkmd  v* 
Idacaukjfj  because  in  that  case  the  postponement 
being  to  a  future  day  cerkun^  the  Sheriff  would 
be  bound  to  execute  an  intermediate  writ;  or  he 
would  otherwise  delay  all  such  executions  as  should 
come  into  his  c^ce  in  the  interval,  which  it  was 
obvious  he  could  not  be  called  upon  to  do; 
whereas  here  he  is  only  desired  to  delay  the  ex« 
ecution  of  llie  first  writ — not  for  a  given  time 
certain,  but  only  till  the  veiy  contingency  sbouki 
happen,  which  has  occurred,  and  on  the  second 
writ  coming  in,  the  request  was  countermandedi 
and  the  suspension  of  the  first  execution  was  at 
an  end.  They  submitted  that  a  creditor  had  a 
right,  from  motives  of  humanity,  to  delay  himself 

without 
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without  fraud)  and  e^pecUU j  for  the  Jbudable  pur«       ^^^* 
po9e  expressly  stated  in  the  letter  of  the  Plaintiff's   j j^S[i|^ 
Attorney  on  this  occasiop.     They  therefore  sub-    ig^c*,E»q. 
mittedy  that  on  the  general  principle  of  law  in 
such  cases,  the  present  Plaintiff  had  a  priority,  and 
that  the  Sheriff  was  liable  to  him  in  this  action. 

Ric^Aitosb  OUrf Baron.  We  are  of  opinion  that 
tl^is  Rule  most  be  discharged*  The  decision  of 
liord  Kenyon,  io  the  case  of  Kempland  v,  Macauh 
k^fy  is  a  very  sensible  and  just  decision,  and  e^ta-^ 
blishes  a  wholef ome  distinction :  and  I  should  be 
sorry  to  see  it  narrowed  or  avoided  by  any  nice 
distinction*  In  this  case,  it  is  quite  clear,  the 
Fl^ntjff  wsad  endeavouring  to  protect  the  goods  of 
his  brother,  from  time  to  time;  but  admitting  bia 
intention  to  have  been  honest,  and  not  fraudulent, 
asd  really  what  it  is  stated  to  be,  if  we  were  to 
permit  this  sort  of  delay  we  should,  at  lea«t,  be 
9pening  a  very  wide  door  to  fraud  in  all  such  cases. 
There  could  have  been  no  reasonable  pretence  fi*^ 
not  executing  the  first  writ  before  the  return,  and 
it  is  quite  impossible  to  think  that  there  was  any 
intention  to  execute  it  if  the  other  execution  had 
not  come  in. 

.  Graham,  Barm.  The  intention  of  the  Plaintiff 
caimot  be  doubted  in  this  0090,  and  without  ini- 
puting  fraud*  the  laches  affords  sufficient  ground 
£^  our  dia<diargiag  the  present  Rule*  I  think  the 
Sheriff  waa  really,  not  <mly  justified,  but  bound  to 
do  wliat  he  h£us  done  under  the  circumstajoces* 
He  would  have  neglected  his  duty  if  he  had 
obeyed  the  Plaintiff's  directions,  for  he  could  not 

preserve 
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preserve  to  the  Plaintiff  his  priority  under  any  cir- 
jIprKnoTe  cumstances.  I  am  therefore  of  opinion  that  the 
itAAc'Eflf.    Sheriff's  return  was  right. 

Wood,  Baron.  I  certainly  cannot,  in  principle, 
distinguish  this  case  from  that  of  Kempktndy. 
Macatdejf.  A  distinction  has  been  attempted  to 
be  drawn  because,  in  that  case,  the  execution  was 
postponed  till  a  certain  day;  whereas^  in  this  case, 
it  was  postponed  till  an  uncertain  evenL  The  ques- 
tion of  fraud,  if  there  were  any  ^oubt  about  it, 
was  a  fit  question  for  the  Jury,  and,  I  think,  if  it 
had  been  left  to  them,  they  would  haire  veiy  pro- 
perly disposed  of  it ;  but  I  am  of  opinion  that  it 
ought  not  to  have  been  left  to  them  at  all*  I  have 
no  doubt  that  we  ought  to  discharge  this  Rule. 

Gareow,  Baron.  There  can  be  doubt  that  there 
was,  in  this  case,  a  fraud  (I  mean  in  the  legal  sense 
of  the  word)  without,  perhaps,  any  imputation  on 
the  moral  conduct  of  the  Plaintiff.  I  say  now,  as 
I  did  at  the  trial,  that  Sheriffs  should,  in  all  cases, 
consider  themselves  public  officers^  and  should  act 
impartially  as  such,  without  lending  themselves  to 
any  plan  of  accommodation  suggested  between 
parties,  or  adopting  any  terms  proposed  by  one  set 
of  creditors,  which  may,  in  the  result,  be  prejudi- 
cial to  another,  and  I  think  they  ought  to  be  pro- 
tected when  they  do  so,  by  the  courts.  I  never 
thought  that  there  was  any  foundation  for  the  pre- 
sent action,  and  I  therefore  fully  concur  in  the 
opinion  that  this  Rule  ought  to  be  discharjged* 

Rule  discharged. 
Lowe 
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Lowe  v.  Firkins.  m^^!S!3ir 

This  was  a  suit  for  the  small  tithes  of  the  parish  J^^^J^^^ 

^  Defendant  tn  a 

ofGrimkjfy  with  the  chapelry  of  HaUotv  annexed,  tithe  cause 
in   Worcestershire.     The  bill  prayed  an  account  part  of  the 

"^     "^  Plaintiff's  dc- 

in  the  usual  manner.     The  Defendant,  in  his  an-  maud,  the 

1    .         1  «.  o  .  it  Court  will,  .on 

swer,  claimed  to  pay  a  modus  of  10s.  m  respect  of  motion  for  that 

n  11    -I  .r^  «  -■  1  purpose  on  the 

a  certain  farm  called  Green  Street^  and  another  mo-  part  of  the 
dus  of  7^*  in  respect  of  another  farm  called  Top^  fer  ft  to  the'^ 
stik,  in  his  occupation,  and  made  a  tender  of  those  stage^o^tbe"^ 
oKMluses*  The  Defendant  further  admitted  certain  to  ascerui?' 
other  lands  in  his  occupation  to  be  liable  to  tithes  in  !!lid  to  taz\e 
kind,  and  made  a  general  submission  to  pay  what^  ^ndan^nnd^- 
ever  might  be  found  due  to  Plaintiff  in  respect  of  S^mou^*^ 
the  tithes  of  the  last  mentioned  lands,  and  in  re-  dloeto^aSj^'*''' 
spect  of  J£aster  ofknngB.  ?fS;  ^ars!!'" 

Sclalef\  on  <iie  part  of  the  Defendant,  moved, 
*^  That  it  might  be  referred  to  the  Master  to  take 
an  account  of  all  the  titheable  matters  and  things 
had  and  taken  by  Defendant  upon  and  from  all 
the  lands  in  his  occupation,  except  the  farms  and 
lands  called  Green  Street  ^nd  Topstile,  in  the  plead- 
ings mentioned,  since  the  time  of  Plaintiff's  induc- 
tion, and  also  of  the  Easter  offerings  admitted  to 
be  due  to  Plaintiff,  and  to  tax  the  Plaintiff's  costs 
of  the  suit  so  &r  as  respected  the  titheable  lands, 
and  the  costs  of  taking  the  said  account,  and  of 
the  report  upon  such  reference — ^the  Defendant 
undertaking  to  pay  the  amount  of  the  value  of  the 
tithes  of  3uch  titheable  matters  and  things,  and 

also   • 


*®^  ^  also  the  said  costs,  when  taxed,  and  such  re- 
ference to  be  without  prejudice  to  any  question 
respecting  the  said  &rms  .called  Green  Street  and 
Topstile.'' 

ElUson  opposed  the  motion,  on  account  of  its 
novelty,  and  from  an  apprehension  that  the  pro- 
posed reference  might  prejudice  the  evidence  as 
tt  the  lands  alleged  to  be  protected  by  the  mo- 
duses :  and  because  a  decree  would  be  more  bene- 
Acial  to  the  Plaintiff,  inasmuch  as  a  decree  might 
be  pleaded  hereafter  against  any  future  occufiter 
of  the  same  lands ;  and  also  on  the  ground  ^  ^ 
advanced  state  of  proceedings  in  the  cause ;  a  com- 
mission to  examine  witnesses  having  been  issaed, 
though  not  yet  executed. 

Sclater  admitted  he  could'  not  cite  any  case  pre* 
cisely  similar  to  the  present,  but  stated,  that  it  was 
the  familiar  practice  of  the  Courts  to  permit  a  De- 
fendant to  stop  and  put  an  end  to  a  cacise  at  any 
stage  of  the  proceedings,  by  submitting  to  pay  o' 
do  the  thing  demanded,  with  costs,  and  that  the 
present  case  was  only  distinguishable  inasmuch  as 
here  the  Defendant  only  made  a  partial  sobmis- 
ston. 

The  Chief  Baron  said  he  considered  it  a  novel 
application ;  but  as  it  did  not  appear  objectionable, 
he  would  look  at  the  brief  of  the  pleadings,  and 
give  his  judgment  to-morrow. 

mhsavemher.      The  Chief  BoTon^  now,  after  stating  the  circum- 
stances 


* 
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alaiicei  of  the  ca3e»  satd  he  did  not  tbink  the  re* 
fereoee  would  affect  the  questioa  as  to  the  mod  uses^ 
and  graated  the  motion.  The  effect  of  it,  he  ob- 
served, woutd  be  equaf  to  a  decree,  and  the  party 
would,  by  the  course  now  adopted,  be  obliged  to 
pay  all  that  was.  diie,  and  the  Plaintiff  would  get 
his  money  a  year  or  two  sooner. 


Id93. 


Lows 

FlR«INS. 


The  Chief  Baron  cited  a  case  [it  is  presumed  the 
caac  cited  by  Lord  Eldon,  in  17  Ves.  278.]  in 
which  Lord  Rosslyn  directed  a  reference  of  the 
title  immediately  on  motion,  as  in  a  suit  for  speci- 
fic performance. 


Earl  of  Falmouth  v.  Moss,  Administratrix  of 
J.  Moss. 


In2z« 


tttk  November. 


The  pleadings  in  this  case  were  as  foIlows^: 


EffiiemGe. 

PosseMiOD 

of  a  8tew«rd  of 

docamentSy  as 

rm        11-.  n  .  .  leases,  &c. 

1  lie  declaration  (m  covenant  for  not  repairmg,  hew  to  be  the 

«N  y     %         ^  -r^-KT-  -.1..  possession  of 

ftc.)  stated,  that  George  E.  Viscount  Falmouth  was  his  employer, 

j-/»  1  %  11  /»^»  *"*^  therefore 

seised  inr  fee,  and  on  the  26th  day  of  October^  1 803,  not  affected  by 

a  aubpenui  du- 


serped^on  the  steward  to  produce  them  on  thepart  of  a  Defendant  on  the  trial 
of  an  action  at  law,  in  which  his  employer  was  Plaintim 

The  steward  may,  however,  be  examined  as  a  witness  to  give  evidence  of  the  extst- 
ice  and  contents  of  a  partieular  document,  if  dna  notice  hate  been  given  to  produce  it 


specifically. 

A  Steward  is  not,  like  the  legal  adviser  of  a  party,  a  privileged  person  protected  by  his 
relative  situation  frora  disclosure  (to  a  certain  extent,  at  least,  as  where  the  employer 
would  be  compellable  hinw^f  to  discover  the  matter  by  answer  t6  a  bill  in  Equity)  of  his 
knowledge  of  his  employer's  affairs,  and  the  existence  and  contents  of  muniments,  on  the 
ground  (^the  neoessary  confidence  unavoidably  reposed  in  him,  and  the  immediate  com- 
munication between  them,  as  analogous  with  the  relative  situation  and  intercourse  of 
mttontey  and  client. 

Sed  qfare  how  far  the  liability  of  saoh  a  person,  to  such  an  eauminatitn  extends,  and 
whether  there  may  not  be  cases  wherein  his  situation  would  privilege  necessary  commn- 
nieatiMis,  and  his  l*i«w  ledge  acquind  as  ate  ward  of  bia  enqployer,  aad  protect  snch  com« 
mnnictttions  and  knowledge  ? 


by 
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19S9.  by  indenture  demised  to  Joseph  Moss  to  hold  from 

^^^  29th  September,  1805,  for  fourteen  years.  Covenant 

Falmouth  j^  repair,  &c.     It  then  averred  the  death  of  lessor, 

^o"«  and  descent  to  Plaiiltiff  as  his  son  and  heir. 

The  pleas  were,  1st.  That  the  lessor  was  seised 
only  for  life,  and  at  his  death  the  demise  deter- 
mined. 2nd.  Non  estjactum.  3d.  Traversing  the 
descent.  4th.  That  J.  Moss  and  Defendant  had 
repaired.  5th.  That  they  did  not  suffer  the  pre- 
mises to  be  ruinous. 

Replication  that  the  lessor  was  seised  in  fee 
taking  issue  on  the  other  pleas* 

The  cause  was  tried  at  the  last  Assizes  for  CorU' 
xoally  before  Mr.  Justice  Richardson. 

The  Plaintiff  having  proved  a  primdjacie  case  of 
seisin  in  fee  in  George  Lord  Falmouth^  the  lessor; 
the  Defendant  endeavoured  to  prove  a  seisin  in 
Hugh  Lord  Falmouth,  the  uncle  of  the  Plaintiff.  For 
that  purpose  the  Defendant  first  called  several  wit- 
nesses to  prove  acknowledgments  by  an  old  tenant 
during  his  tenancy,  that  he  held  the  farm  (called 
Toheme,  the  premises  in  question)  of  Hugh  Lord 
Falmouth,  but  the  learned  Judge  having  been  of 
opinion  that  that  part  of  the  evidence  fitited,  theDe- 
fendant  then  called  back  the  Plaintiff's  steward  for 
that  purpose.  That  witness  had  been  served  with  a 
subpcma  duces  tecum  by  the  Defendant,  to  produce 
leases,  &c.,  but  the  Judge  thought  that  the  wit- 
ness's possession  of  such  documents,  in  his  capa- 
city of  steward,  was  the  possession  of  his  employer, 

the 
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the  Plaintiff,  and  therefore  not  affected  by  the     ^^ 
subpcsna  duces  tecum. 

The  Defendant,  then,  having  proved  a  notice 
served  on  the  Plaintiff*  to  produce  leases,  &c.,  and 
particularly  the  lease  from  Httgh  Lord  Falmouth 
to  such  tenant,  proceeded  to  examine  this  wit^ 
ness  as  to  the  contents  of  the  lease  so  specified  in 
the  notice. 

That  examination  was  objected  to,  on  the  ground 
that  he  was  not  bound  to  disclose  matters  affecting 
his  employer's  title  which  had  come  to  his  know- 
ledge confidentially,  as  the  steward  and  agent  of 
his  employer. 

To  that  objection  it  was  answered,  that  the  pri- 
vilege was  confined  to  the  professional  confidence 
reposed  in  an  attorney  or  barrister;  whereas  this 
witness  was  neither.  The  learned  Judge  thereupon 
received  the  evidence,  reserving  the  objection* 

The  Jury  found,  by  their  verdict,  that  the  late 
Lord  George  was  tenant  for  life  at  the  time  of 
granting  the  lease. 

2nd.  For  the  Plaintiff,  on  the  issue  of  the  re- 
pairs.   Damages  50/. 

Pelly  Serjeant,  moved  this  Term  for  a  Rule  to 
shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  of  objection  raised  at  Nhi  Prius  as 
to  the  privileged  testimony  of  the  witness  which 

VOL.  XI.  1 1  had 
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1822.  [lad  been  then  insisted  on  ;  and  he  informetl  the 
Court  that  it  was  with  the  permission  of  the  learned 
Judge  who  tried  the  cause  that  this  application 
was  made,  he  himself  being  desirous  that  the  point 
should  be  determined  on  argument,  if  the  Court 
should  think  the  question  a  fit  subject-matter  for 
discussion. 

A  Rule  having  been  granted,  Mn  Baron  Gar- 
row  now  read  the  report  of  the  evidence;  the 
material  part  of  which  consisted  of  the  foregoing 
statement  of  what  passed  at  the  trial :  to  which  it 
will  be  sufficient  to  add,  that  the  Plaintiff's  Steward 
produced  a  lease  dated  26th  October^  1803,  between 
George  Viscount  Falmouth  and  Joseph  Moss; 
whereby  Viscount  Falmouth  demised  to  Moss  the 
farm  of  Tolverne  (the  premises  in  question).  Haben- 
dum from  September^  1805,  for  fourteen  years.  Co- 
venant  to  repair  premises  and  fences,and  yield  up  so 
repaired.  Lessor  died  in  1808.  The  present  Lord 
Falmouth  was  his  eldest  son.  Joseph  Moss  died 
in  1815.  The  witness  had  received  rent  since  the 
late  lord's  death  from  Joseph  Moss,  ai»d  since  his 
death  from  a  tenant  in  possession,  on  the  part  of 
the  Defendant.  The  house  was  proved  to  be  very 
much  out  of  repair,  and  the  witness  had  asked 
800/.  for  repairs  in  1819,  and  150/.  in  1820. 

On  behalf  of  the  Defendant,  after  a  notice  to 
produce  all  leases  and  counterparts  granted  by 
Hugh  Lord  Falmouth  to  John  Cornish  had  been 
read,  the  examination  of  the  witness  Curgendn 
(the  Steward  to  the  Plaintiff)  was  stated.    In  that 

part 
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part  which  that  had  been  objected  to,  for  the  sake  ^  *®22. 
of  unequivocal  accuracy,  his  Lordship  reported  the 
principal  questions  put,  and  the  answers  which  fol- 
lowed. Having  stated  that  he  was  a  conveyancer, 
but  not  an  attorney^  the  examination  thus  pro- 
ceeded.— To  the  following  question,  "  Have  you 
any  lease  granted  by  Hugh  Lord  Falmouth  to  John 
Cornish  ?'' — the  witness's  answer  was,  *^  I  have 
the  fragment  of  a  lease.*' — To  the  questions  which 
were  afterwards  put  to  him,  his  answers  were,  "  I 
have  that  here — //  w  the  fragment  of  a  lease  granted 
by  Hugh  Lord  Falmouth  to  John  Cornish,  qf  the 
farm  q/*Tolverne,  in  the  parish  of  Tilleigh. — I  saw 
it  about  a  week  since. — It  was  executed  by  Lord 
Falmouth. — It  is  signed  '  Falmouth.* — By  Hugh 
Lord  Viscount  Falmouth. — I  do  not  know  whether 
it  contains  any  demise. — I  do  not  know  whether 
there  is  any  demising  part. — It  is  on  paper. — I 
have  about  half  of  it,  torn  in  different  parts.-^- 
I  have  part  of  the  beginning  and  part  of  the  end. 
• — It  is  a  lease  by  Hugh  Lord  Falmouth  to  John 
Cornish  of  the  farm  of  To/veme.— There  is  no 
seal  to  it.** 

On  his  cross-examination  he  said,  **  I  knew 
Hugh  Lord  Falmouth  when  I  was  eight  years  old. 
— I  was  not  his  Steward.  I  had  nothing  to  do 
with  this  property. — I  only  saw  him  once  or  twice. 
I  never  saw  him  write. — I  have  ai  recollection  that 
it  was  a  lease  of  Tbfo^me."' 

Being  re-examined,  he  said,  "  Hugh  Lord  Ftit- 
1 1  2  mouth 
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1893.  mouth  died  in  1782. — I  know  the  present  and  last 
Lords  Falmouthy  and  their  hand-writing. — The 
word  Falmouth  is  not  their  hand-writing. — I  think 
there  is  no  seal." 

The  rest  of  the  evidence  reported  went  to  the 
question  of  the  title  of  the  Plaintiff's  ancestor  and 
to  the  repairs. 

His  Lordship,  in  concluding  his  Report,  ob- 
served— after  having  stated  the  objection  to  the 
evidence  resting  on  the  obligation  which  the 
admissibility  of  such  evidence  would  impose  on  a 
Steward  of  disclosing  his  employer's  title — that  he 
had  very  unwillingli/  received  the  evidence,  but 
reserved  the  objection. 

Adam  now  shewed  cause.     He  contended,  that 
on  principle  there  was  nothing  in  the  relation  of 
master  and  steward  which  could  protect  the  know- 
ledge possessed  by  the  latter  of  the  afiairs  and  bu- 
siness of  the  former  from  disclosure  in  a  Court  of 
Justice,  on  the  ground  of  confidence,  or  it  might 
be  extended  to  all  the  servants  in  the  employ  of 
any  party.     He  urged  that  the  rule  of  evidence,  in 
that  respect,  as  founded  on  the  authorities,  was 
confined  exclusively  to  the  case  of  confidential 
communications  necessarily  entrusted  to  the  legal 
adviser  of  the  party,  and  that  the  protection  or 
privilege  was  in  all  the  cases  expressly  stated  to 
be  restricted  to  Barristers,  Solicitors,  and  Attor- 
nies  acting  confidentially  and  professionally  for 

their 
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their  clients;   and  he  cited    Vaillant  v.  JDoefe-       1^^- 

mead  {a)  and   Wilson  v.  Rastall(^b)  (and  the  cases  ^"^^^1/^ 

there  cited),  where  the  Courts  have  laid  it  down  Falmouth 
that  the  privilege  is  not  to  be  extended  by  Judges,       ^**"- 
however  much,  as  men,  they  may  lament^  the  re- 
striction. 

[Richards,  Lord  Chief  Baron.  There  is  no 
doubt  that  if  a  bill  in  Equity  had  been  filed  in  this 
Court  or  the  Court  of  Chancery,  for  the  purpose 
of  obtaining  a  discovery  of  this  very  document, 
that  the  Court  would  have  entertained  it,  and 
have  compelled  the  production  of  it,  if  it  could 
have  been  shewn  to  be  such  a  document  as  would 
assist  the  Defendant  in  proving  the  defence  set 
up  to  this  action.] 

Pelly  Serjeant,  and  Wilde^  in  support  of  the 
Rule,  contended  that  the  policy  and  principle  of 
the  rule  of  law  respecting  privileged  communica- 
tions, applied  as  strongly  to  the  case  of  roaster  and 
steward  as  to  that  of  attorney  and  client  y  and 
adverted  to  the  impression  (as  reported)  on  the* 
mind  of  the  learned  Judge  who  tried  the  cause,  as 
an  authority  so  far.  They  urged,  that  this  case 
was,  in  respect  of  the  nature  of  the  connection  be- 
tween the  parties,  very  analogous  with  that  of  at^ 
torney  and  client — that  it  raised  an  entirely  new 
question  on  the  already  established  principle  re- 
garding its  application  and  extent,  and  one  which  ^ 
was  res  nova^  and  had  not  been  at  all  approached 

{a)  3  Atk.  524  '  {b)  4  Term  Rep.  758- 

by 
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1833.  by  siny  of  the  authorities,  except  in  as  far  as  they 
^^^^  went  to  establish,  by  the  analogy  already  men- 
FAhuovTB    tioned,  the  proposition  now  contended  for  by  the 

w®"-  Plaintiff,  tliat  the  witness  was  privileged  from  exa- 
raination  by  reason  of  his  confidential  employment 
and  relative  situation  in  the  Plaintiff's  service. 
They  distinguished  the  cases  of  private  communi- 
cations to  personal  friends,  and  secrets  entrusted 
to  medical  attendants  and  advisers,  with  respect 
to  whom  the  confidence  was  in  each  case  merely 
collateral,  and  quite  beside  the  reason  and  spirit 
of  the  principle  of  the  rule  of  law,  from  the  neces- 
sary confidence  in  respect  of  the  subject-matter 
unavoidably  reposed  in  the  steward  of  a  man  of 
large  property,  which  was  immediate  and  direct, 
as  in  the  case  of  attorney  and  client,  and  in  re- 
spect of  which  nothing  could  be  predicated  of  the 
one  which  would  not  be  alike  applicable  to  the 
other ; — that  it  was  for  that  reason  nothing  like 
the  case  of  master  and  any  other  servant:  that  was 
the  vice  of  the  argument ;  for  that  relation  ap- 
|>roached  nearer  the  unprotected  and  unprivileged 
communications  between  friend  and  friend,  phy- 
sician and  patient,  and  served  at  once  to  illustrate 
the  distinction  now  taken. 

They  pressed  the  mischief  which  a  contrary 
principle  would  introduce  in  the  administration  of 
the  law,  and  the  insecurity  of  title  and  property, 
which  would  be  the  necessary  consequence  of 
holding  that  a  steward  was  compellable  to  disclose 
his  knowledge  of  bis  master's  affairs  on  oath  in  a 
Court  of  Justice.   .  They  suggested,  that  to  hold 

otherwise 
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Otherwise  would  be  to  enable  any  person  to  get  at  the       ^^33. 
latent  defect^  in  a  title  to  real  property  by  the  aid  of    ^^)Q^ 
a  fictitious  and  fishing  action  of  ejectment,  or  of  co*    F^^^mouth 
venant,  brought  for  the  purpose  of   ransacking,       ^"*** 
through  the  medium  of  a  steward,  by  means  of  his 
testimony  extracted  by  a  mhpcsna  duces  tecum^  the 
contents  of  the  muniment  room  of  any  person  of 
great  landed  property. 

They  finally  submitted  that  the  principle  on 
which  the  witness  was  not  compellable  to  produce 
the  document  itself,  was  applicable  equally  to  the 
question  of  obliging  him  to  give  evidence  of  its 
contents.  From  the  natural  imperfection  of  human 
memory,  it  would  be  better  that  he  should  be  at 
once  ordered  to  produce  it.  Still  more  objection- 
able was  it  that  he  should  be  compellable  to  state 
the  effect  of  such  a  document,  which  might  be  a 
mere  question  of  law.  For  these  reasons,  as  well 
as  on  the  principle  of  law  respecting  privileged 
communications,  they  insisted  that  the  evidence 
of  the  witness  ought  not  to  have  been  received. 

[The  Lord  Chief  Baron  left  the  Court,  towards 
the  conclusion  of  the  argument  of  the  Counsel  who 
wpre  heard  in  support  of  the  Rule,  to  try  the  Nisi 
Prius  Records  in  the  Exchequer  Chamber,  but  be 
had  intimated  a  very  strong  and  decisive  opinion  in 
the  course  of  the  argument,  and  on  retinng.] 

Graham,  Baron*  I  cannot  bring  myself  to  en- 
tertain any  doubt  upon  this  question  in  the  shape 
in  which  it  is  now  brought  before  us.  The  Lord 
Chief  Baron  was  of  the  same  opinion  as  myself, 

and 
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1829.  and  I  have  his  authority  for  saying  so,  which  I 
regard  as  a  considerable  sanction  of  my  own.  Id 
order  to  judge  of  this  question  we  must  look  to 
the  real  circumstances  of  the  case  on  which  it 
crthmmy  B.  ariscs.  This  is  not  a  case  of  a  tenant  disputing 
his  landlord's  title,  but  it  is  a  defence  (to  an  action 
brought  on  a  covenant  in  a  deed)  by  the  party 
claiming  under  a  representative,  or,  I  should  ra- 
ther say,  a  derivative  title,  which  defence  is  thus 
intended  to  be  sustained.  In  effect  the  Defend- 
ant says,  you,  the  Plaintiff,  are  a  stranger ;  I,  the 
Defendant,  hold  under  a  lease  from  a  former  Lord 
FaJmouthj  who  being  only  tenant  for  life,  his  acts 
do  not  bind  the  remainder-man. 

Let  us  supplose  that  in  this  case  the  party  had 
proceeded  in  another  way.  I  entirely  concur  with 
my  Lord  Chief  Baron  in  this,  that  the  occupier  of 
this  property,  not  being  in  the  situation  of  a  tenant 
to  the  Plaintiff^ — ^and  therefore  not  a  tenant  disput- 
ing the  title  of  his  landlord^  the  person  under  whom 
he  -holds,  bilt  he  insists  that  the  Plaintiff  is  a  mere 
stranger,  and  that  he  (the  Defendant)  derives  his 
right  not  from  the  Plaintiff  but  from  another  person, 
thus  altogether  disclaiming  all  privity — might,  with- 
out doubt,  have  61ed  a  bill  in  Equity,  stating  that 
the  Plaintiff  liad  in  his  muniment  room  documents 
which,  if  produced,  would  shew  that  the  Plain- 
tiff's ancestor  could  not  bind  him  by  his  acts. 
The  only  effectual  answer  that  could  be  given  to 
such  a  bill,  which  would  avail  to  protect  him  from 
making  discovery,  would  be,  that  he  had  no  such 
document ;  for  if  he  had,  there  is  no  doubt  that  a 
Court  of  Equity  would  have  compelled  the  pro- 
duction 
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ductioit  of  it,  on  the  equitable  principle  that  it      '  1^893. 
would  be  against  conscience  to  permit  him  to  sup- 
press it 

The  case  at  present  stands  thus :  the  Defendant  gtaAm,  b. 
in  this  action  of  covenant  served  the  witness  with 
a  subpema  duces  tecum^  or  rather  a  notice  to  pro- 
duce certain  documents,  from  which  it  is  said  it 
will  appear  that  the  Plaintiff  has  no  claim  against 
the  Defendant  Lord  Falmouth  may  certainly 
rest  pn  his  oars  and  say,  *^  I  will  not  produce  any 
deeds  which  I  have  in  my  possession."  He  is  en- 
titled to  (Say  so :  but  then  the  consequence  of  his 
remaining  passive  would  be,  that  the  Defendant 
then  becomes  entitled  to  call  any  one  who  may 
have  seen  such  documents,  and  can  prove  that  - 
fact  from  their  contents,  and  may  examine  him  for 
that  purpose.  If  the  notice  had  been  general  and 
vague,  and  not  confined  to  any  specific  deeds,  it 
might  not  have  been  effectual  perhaps;  but  in  , 
this  case  the  notice  is  framed  to  meet  the  De- 
fendant's case,  and  particularly  mentions  the 
deeds  intended  to  be  relied  on,  and  which  were  to 
be  found  in  Lord  Falmouth* s  chest. 

I  should  be  on^  of  the  last  to  decide  rashly,  I 
hope,  a  question  of  the  importance  which  this  was 
represented  to  be  when  put,  as  if  it  had  involved  - 
the  proposition  that  a  steward  would  be  bound  to 
answer  all  questions  asked  <^  him  respecting  the 
title  deeds  of  his  employer.  But  this  involves  no 
such  question.  He  is  merely  asked  whether  there 
is  not  a  certain  deed  in  Lord  Falmouih^s  posses- 
sion 
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1832.  sion  which  would  shew  that  the  title  of  his  em- 
^"^^V^  ployer  will  not  support  the  claim  set  up  against 
Falmouth    the  Defendant.     That  is  a  question  which  Lord 

M«M.  Falmouth  himself  might  be  asked,  by  having  re- 
GraA«i»,B.  couFse  to  the  propet  mode;  and  surely  the  stew- 
ard cannot  have  any  protection  from  the  privilege 
of  confidence  in  such  a  case  where  his  employer 
himself  could  not  withhold  the  information  re- 
quired. It  is  a  mistake  to  say  that  here  he  has 
been  interrogated  as  to  the  general  contents  of 
Lord  Falmouth* s  chest  of  deeds ;  but  simply  and 
properly  whether  a  predecessor  of  Lord  Falmouth 
did  not  in  his  lifetime  grant  this  lease ;  and  whe- 
ther, under  certain  deeds  in  Lord  Falmouth's  pos- 
session, that  ancestor  was  not  only  tenant  for  life: 
and  to  that  I  cannot  see  any  solid  objection. 

We  are  not  therefore  called  upon  to  say  whe- 
ther a  steward  who  should  be  asked  general  ques- 
tions respecting  his  employer's  title  and  the  deeds 
in  his  possession,  to  which  the  steward  must  neces- 
sarily have  access,  would  be  protected  from  an- 
swering, lest  he  should  injure  his  employer's  inte- 
rests. This  is  a  matter  which  might  have  been 
asked  of  a  stranger,  or  even  of  the  attorney  who 
prepared  the  draft,  for  he  would  be  competent  to 
be  asked  as  to  such  a  fact. 

In  this  case  I  am  clearly  of  opinion  that  the  evi- 
dence was  properly  received ;  and  when  my  Bro- 
ther Richardson  says  he  admitted  it  with  relnc- 
tance,  that  may  be  well  so  when  the  nature  of  the 
defence  in  support  of  which  it  was  used  be  consi- 
dered. 
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dered.     But  he  did  admit  it,  and  I  think  he  was       1833. 
right  in  so  doing.     It  was  for  the  Jury  to  say  what     ^"J^^^rf^ 
was  the  effect  of  it.     The  lease  has  no  signature  falmoum 
by  any  remainder-man,  or  any  one  under  whom       MMf. 
the  Plaintiff  claims.    Whatever  might  have  bc^n 
the  effect  of  it,  I  am  well  satisfied  that  it  was  very 
properly  admitted. 

Wood,  Baron.  I  entirely  concur  with  my  Bro- 
ther Graham  and  the  Lord  Chief  Baron,  who  also 
intimated  to  us  the  same  opinion  before  be  left  the 
Court  to  sit  at  Nisi  Prius^  having  previously  heard 
the  substance  of  all  the  argument  which  has  been 
offered  to  the  Court. 

In  this  action  the  Plaintiff,  who  is  a  remainder- 
man in  fee,  declared  in  covenant,  on  an  indenture 
of  demise,  made  by  his  ancestor  for  a  term  of  years, 
and  he  therein  assigns  breaches  committed  in  his 
own  time.  The  Defendant  has  pleaded,  as  he  had  a 
right  to  do,  undoubtedly,  that  bis  lessor  was  only 
tenant  for  life,  and  that  therefore  (he  being  dead) 
the  lease  was  determined  before  the  supposed 
breaches  are  alleged  to  have  been  committed.  That 
is  clearly  a  good  plea :  and  upon  that  issue  is  joined. 
It  has  been  said  that  a  tenant  is  not  to  be  permitted 
to  scrutinize  the  title  of  his  landlord,  by  means 
of  examining  witnesses  in  his  landlord's  confidence, 
as  has  been  done  in  this  case ;  but  this  is  not  an 
action  by  a  landlord  against  his  tenant,  under  a 
leiase,  in  which  case  the  Defendant  could  not  plead 
nil  habuit  in  tenementis.  But  where  he  has  pleaded 
to  an  action  of  covenant  such  a  plea  as  this,  which 

makes 
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I  Si^.  makes  an  inquiry  into  the  Plaintiff's  title  necessary 
to  his  defence,  he  surely  may  examine  as  to  that 
plea,  or  where,  as  in  this  case,  he  raises  the  veiy 
question  which  is  asked  by  the  plea  which  he  has 
Wood,  B.  put  upon  the  record.  If  the  plea  were  not  proper, 
it  ought  to  have  been  demurred  to,  but  being  here 
on  the  record,  he  may  and  must  necessarily  sup* 
port  it  by  the  best  evidence  that  he  can  procure. 

Then  the  question  arises  on  the  evidence  which 
he  has  examined  in  support  of  this  plea.  It  is 
admitted,  in  argument,  that  the  rule  respecting 
privileged  matters  of  confidence,  does  not  extend 
beyond  the  case  of  Attornies  and  Barristers  em- 
ployed professionally.  In  this  instance  the  witness 
is  simply  a  Steward,  and  it  is  clear,  therefore,  that 
he  can  claim  no  privilege  on  the  ground  of  being 
within  the  Rule  as  at  present  established,  in  respect 
of  his  being  employed  in  either  of  those  characters. 

It  happened  in  this  case  that  Lord  Falmouth 
had  in  his  possession  certain  instruments  which 
concerned  the  Defendant,  and  which,  if  he  had 
the  means  of  producing  them,  would  make  out  bis 
defence,  and  which,  therefore,  the  Plaintiff  might 
have  been  compelled  to  discover  on  oath.  Having 
had  notice  to  produce  them,  if  he  do  not  do  so,  then, 
undoubtedly,  the  Defendant  would  be  permitted  to 
give  parol  evidence  of  the  contents  of  those  in- 
struments, for  no  doubt  it  is  competent  to  him  to 
do  so,  if  he  have  given  a  notice  to  the  party  in 
whose  possession  they  are,  in  terms  sufficiently 
precise  to  point  out  what  the  instruments  are 

which 
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which  he  requires  to  be  produced.  If  they  are  18«2. 
not  produced,  such  notice  having  been  given,  lets 
in  the  party,  claiming  the  advantage  of  them,  to 
give  parol  evidence  that  such  instruments  are  in 
existence.  For  greater  caution,  in  the  .present  Wo^d,  b. 
notice,  there  is  added  a  duces  tecum.  There  is  no 
doubt,  therefore,  that  if  they  had. not  been  pro- 
duced,  the  Defendant  might  have  examined  the 
party  having  notice  as  to  their  contents.  But,  in 
£ict,  the  instruments  were  produced,  and  that 
was  certainly  the  best  evidence  which  could  be 
given.  There  was,  therefore,  no  occasion  to  sup- 
ply them  by  parol  evidence  of  what  they  could 
have  shewn. 

I  see  no  sort  of  objection  to  the  evidence  which 
has  been  received  on  this  trial  of  this  issue.  It 
stands  on  the  footing  of  this  plain  rule,  that  where 
evidence  making  for  one  party  is  in  possession  of 
the  other  who  has  notice  to  produce  it,  if  it  be 
not  produced,  parol  evidence  may  then  be  given. 
I  deny  that  this  was  a  case  where  the  witness  could 
not  have  been  examined  as  to  the  contents  of  the 
instrument  if  he  had  thought  proper  not  to  have 
produced  it  I  am  therefore  of  opinion  that  the 
evidence  was  rightly  received. 

Garrow,  Baron.  This  case  was  said  to  be  likely 
to  present  for  our  consideration  a  question  of  con- 
siderable importance  and  novelty,  and  so,  perhaps 
it  would  have  done  had  it  been  brought  before  us 
.  as  we  were  led  to  expect;  but  as  it  is  now  put  we 
may  determine  it  on  the  authorities  before  us,  and 

on 
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1892;  on  the  broad  principle  on  which  the  cases  have 
been  decided.  In  determining  this  case,  as  we  are 
about  to  do,  we  abridge  no  privilege  already  exist- 
ing, and  we  leave  the  general  question  untouched. 
Garrowy  B.  AH  wc  havc  to  do  in  this  case,  is  not  to  extend  the 
privilege  of  protection.  The  cases  confine  it  to 
the  instances  of  Counsel,  Attornies  and  Solicitors, 
who  have  hitherto  been  held  to  be  excepted,  in 
respect  of  this  privilege,  from  all  the  rest  of  man- 
kind, and  that,  although  the  reason  of  it  proceeds 
.  on  the  wisest  possible  grounds,  because  life,  liberty 
and  honour,  being  at  once  put  to  hazard,  requires 
a  general  disclosure  on  the  part  of  the  client  in- 
dividual of  all  that  belongs  to  their  situation,  in 
order  to  possess  their  advisers  of  the  means  of  ren- 
dering them  effectual  assistance.  The  client  is 
called  upon  to  make  his  professional  adviser,  as  it 
were,  himself;  and  therefore  such  persons  ought 
to  be,  and  have  been,  held  to  be  protected  from 
answering  questions  which  may  tend  to  disturb  the 
sacred  trust  reposed  in  them.  Still,  beyond  those 
excepted  persons  the  privilege  has  never  been  yet 
extended.  Cases  of  the  most  deplorable  hardship 
may  arise,  and  very  often  do,  and  that  argument 
has  been  much  pressed.  What  can  be  a  stronger 
appeal  to  the  feelings  on  this  question  than  the 
sensibly  delicate  situation  in  which  men  of  the 
medical  profession  are  so  frequently  placed,  to 
whom  communications  of  the  most  anxious  kind 
must  often  be  made,  admitting  of  not  a  mo- 
ment's delay,  and  frequently  by  the  other  sex, 
having  the  strongest  claims  on  their  confidence 
and  fidelity :  and  yet,  we  have  seen  that,  on  au- 
thority, 
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thority,  they  are  liable  to  be  called  on  to  disclose  182?. 
with  bleeding  hearts,  the  painful  secrets  which  ^^^^Jf^ 
have  been  necessarily  entrusted  to  them,  and  un-  Falmouth 
der  the  most  distressing  circumstances ;  but  sacred  m®"- 
as  those  communications  must  ever  be  held,  the  Garrow.B. 
ends  of  truth  and  justice  have  been  hitherto 
deemed  paramount.  Although  I  would  not  restrict 
the  privilege,  even  in  the  shadow  of  a  degree, 
wherever  it  shall  be  foqnd  to  exist,  the  authorities 
are  so  very  strong  against  all  the  attempts  which 
have  been  made  to  extend  it,  that  it  would  now 
necessarily  require  a  very  strong  case,  and  much 
stronger  than  this  to  which  our  attention  has  been 
called  by  the  present  discussion.  It  is  very  much 
against  the  arguments  which  have  been  urged  in 
favour  of  the  privilege  being  possessed  by  persons 
in  the  situation  of  this  witness,  to  know  that,  by 
the  constant  practice  of  Courts  of  Equity,  such 
disclosures  may  be  compulsorily  obtained,  even 
from  the  party  himself,  on  whose  account  it  is  that 
the  privilege,  if  any  there  be,  of  the  class  of  per- 
sons to  which  the  witness,  now  claiming  it,  belongs, 
by  proceedings,  with  which,  since  I  have  sat  in 
this  court,  I  have  become  more  habitually  ac- 
quainted. The  Defendant  might  have  compelled 
the  Plaintiff,  by  resorting  to  a  Court  of  Equity,  to 
have  produced  the  deed  which  was  the  subject- 
matter  of  the  examination  of  this  witness,  on  the 
ground  of  its  relating  to  the  title  of  the  Defendant; 
who  therefore  had  such  an  interest  in  it  as  would 
procure  to  him  the  interference  of  a  Court  of 
Equity  to  compel  the  production  of  it.  In  this 
case  the  witness  was  asked  on  the  trial,  if  he  had 

such 
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183S.  ,such  an  instrument;  he  admitted  he  had;  and  if 
he  had  refused  to  produce  it,  it  would  have  been 
a  mockery  if  he  could  not  have  been  exaihined 
as  to  its  contents.  Any  stranger  might  certainly 
Garow,  B.  havc  been  examined  on  the  same  subject,  and  for 
the  same  purpose,  if  they  had  happened  to  have 
seen  and  read  it ;.  and  I  cannot,  under  the  circum- 
stances, consider  that  his  being  the  steward  of  the 
owner  of  the  estate^  afforded  him  any  protection 
from  the  examination.  An  arbitrator,  on  a  re- 
ference before  whom  it  had  been  produced,  and 
who  had  taken  a  note  of  it,  might  have  given  evi- 
dence of  it,  if,  afler  the  notice,  it  had  not  been 
produced.  An  atnanuensis^  who  might  have  been 
employed  to  transcribe  it  any  time,  or  a  private 
friend,  to  whom  it  might  have  been  communicated 
in  confidence,  whilst  partaking  the  hospitalities  of 
his  Lordship's  table,  that  he  had  in  his  possession 
a  deed  which  shewed  that  his  uncle  had  only  a  life 
estate  in  the  prenriises.  All  these  persons  might 
have  been  called  to  give  evidence  of  its  existence 
and  contents.  These  instances  are  all  confidences, 
more  or  less,  and  are  only  not  protected  because 
the  parties  do  not  come  witliin  the  Rule,  being 
neither  Barrister,  Attorney  nor  Solicitor ;  and  the 
witness  in  this  case,  the  steward  of  the  party,  is  in 
no  better  situation  than  any  of  the  persons  I  have 
enumerated,  and  all  would  be  obliged  to  answer 
the  questions  put  respecting  the  facts  of  their 
knowledge,  and  such  evidence  would  no  doubt 
justify  the  Jury  in  finding  as  tliey  have  done.  It 
is  admitted  that  a  person,  in  the  situation  of  this 
witness  would  be  compellable  to  give  evidence  of 

a  parol 
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a  parol  communicatiDn,  admitting  the  same  fact ;        1829. 
and  why  not,  therefore,  the  contents  of  a  docu-     ^^^Jf^ 
raent,  to  which,  for  greater  certainty,  he  may,  if    falmooth 
he  chases,  refer,  to  correct  himself,  if  he  stiould       m®'"- 
misstate  it,  when  speaking  of  conversations  in 
respect  of  which  his  memory  may  be  less  accu- 
rate. 

His  Lordship  concluded  (after  noticing  the  small 
amount  of  the  damages)  by  adopting  the  words  of 
Lord  Ejbnton,  in  Wilson  v.  Bastall: — "  I  have 
always  understood  that  the  privilege  of  a  client 
only  extends  to  the  case  of  the  attorney  for  him ; 
though,  whether  it  ought  to  be  extended  further, 
I  am  happy  to  think,  may  be  inquired  into  in  this 
cause ;  for  it  is  a  matter  of  satisfaction  to  us  that 
every  step  which  we  take,  may  be  reviewed  in  an- 
other  court  if  the  Defendant  chuse  to  tender  a  bill 
of  exceptions;  and  therefore  our  opinion  will  not 
conclude  the  Defendant." 

Per  Curiam^ 

Rule  discharged. 


1833. 


Phillips  and  Another  v.  Stephenson.  mhN^^r. 

SCLATER  moved  for  a  sequestration  against  the  TbTwirdln's 
real  and  personal  estate  of  the  Plaintiff  for  non-  •riwner^b^^^ 
payment  of  132/.  5s.  8d.  taxed  Costs  upon  the  cer-  for**comem^^^^ 

for  noD-pay- 
meotof  costs  taxed,  is  sufficient  to  foand  a  motion  for  a  sequestrationi  without  any  affi- 
davit of  demand  and  re^sal  to  pay. 

VOL.  XI.  K  K  tificate 


474  CASES   IK   THE   EKCHEaUER, 

1822.      tificate  of  the  Warden  of  the  Fleet,  signifying  that 
)^^^^^^     the  Plaintiff  "had  been  committed  on  the  6th  inst. 
and  another    j-q  {jjg  custody,  and  then  remained  a  prisoner  for 
swBwsoN.    (amongst  other  things)  (a)  bis  contempt  in  not 
paying  the  sum  of  132/.  5s.  %d.  costs  taxed  in  this 
cause.''    The  certificate  was  dated  that  day,  No- 
vember 27. 

The  Court,  at  first,  were  of  opinion  that  an  affi- 
davit ought  to  be  made  by  some  person  entitled  to 
receive  the  amount  of  the  costs,  shewing  that  a 
demand  had  been  made  since  the  Plaintiff's  com- 
mittal, and  that  he  still  refused  to  pay  the  money; 
9HkKw€mh€r.  but  upou  being  informed  that  it  had  been  the praC' 
tice,  on  former  occasions,  to  grant  a  sequestration 
upon  hearing  the  Warden's  certificate  read,  with- 
out any  affidavit,  the  Court  made  the  order  ac- 
c<Hrdingly« 

The  following  cases  were  cited  from  the  Minute 
Book  to  that  efiect : — 

Mantell  x>.  Marchant. 
17th  Dec.  1808. 

Jenkins  v.  Davis. 
7th  Feb.  1815. 

(a)  Mr.  Phillips  was  confined  for  debt  in  the  gaol  of  Carmar* 
tken^  when  the  attachment  and  other  previous  process  was  iiiucd 
against  him;  and  on  the  first  day  of  this  Term  he  was  brought 
up  by  writ  of  habeas  corpus  cum  causis  to  the  bar  of  the  Court, 
and  on  bis  declining  to  pay  the  money  was  committed  to  the 
Fleet,  charged  with  his  contempt  and  with  the  other  causes  meo- 
tjoned  in  the  SherifTs  return. 

Do£ 
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1828. 

Dob  dem.  Beanland  and  others  v.  HiEST(a).      jsoJ'^SSSJct-. 

This  was  an  action  of  Ejectment  for  Coal-mines  Ejectocnt^^ 
in  the  Parish  of  Bradford  and  County  of  York.  ^^^otaJd^ 
Upon  the  Trial  at  the  York  Spring  Assizes^  1822,  ^™^^„^i^ 
before  Batlet.  J.,  the  case  appeared  to  be  as  fol-  the  cau8e,not- 

'       '  *^*^  withstanding 

lows.    The  coals  in  dispute  consisted  of  a  vein  of  theyenUctof 

*"  the  Jury  (for 

low-bed  coal,  lying  under  a  farm  called  The  Lower  the  Defend- 

ant)  was  in 

JSusk  Ing  Farm^  at  a  depth  of  between  forty  and  confomity 

^/%  111111/.  t  wilhthedhrcc- 

fitty  yards  below  the  level  of  a  sough  or  wat^r^gate,  tion  of  the 
called  The  Blackshaw  Beck  Sougfu  They  had  been  wh^^ied  tiir 
drowned  in  water  until  the  year  1812,  when,  in  costs  ordered 
consequence  of  the  completion  of  a  sought  called  event.  ^ 
The  Annatt  Hole  Drain^  which,  from  the  year  1 798  leMth^^f^time 
lup  to  that  period,  had  been  working  at  an  expense  "^of'JJ/P®' 
of  several  thousand  pounds,  by  Joseph  Woodhead^  l\^\T^^ 
and,  after  him,  by  Audon  and  Ehoett^  with  a  view  «^«"t  to  raue 

"^  a  presumption  * 

to  drain  some  extensive  coal-mines  near  to.  but  ^^  «^^  in  fa- 

,       .  -      -  .  .  /»        1      /,         vonrof  the 

unconnected  with  the  one  m  question,  for  the  first  Hghttoagood 

title  ui  a  re- 
time they  became  dry  and  capable  of  being  gotten,  gister  county ; 

▼  M     -,  I  X^>      «ft  •    1    7.        t  andwhatisin- 

In  1818  Ay  don  BnaElwell  began  to  sink  for  these  mffidentto 
low'bed  coals,  but,  before  reaching  them,  were  dis-  and  what  ef- 
charged  from  proceeding  any  further  by  Joseph  dercircnm-  * 
JHirst^  who  claimed  them  as  heir-at-law  of  his  fa-  ing  their  con- 
ther.     Ay  don  and  Elwett^  upon  this,  took  a  lease  shouM  teve  as 
of  them  from  him  at  one  hundred  pounds  per  acre,  gMthelfoets 
and,  under  that  lease,  continued  to  get>  the  coals  ^^  ^®  ^^*' 
for  several  years,  paying  Joseph  Hirst  his  rent,  and 
also  paying  to  the  tenant  of  the  &rm  one  guinea 

(a)  Ex  relatione, 

K  K  2  a-year. 
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1822. 


Dob  dem. 
Beanlard 
and  othen 

Hirst. 


a-year,  as  a  compensation  for  damage  done  to  the 
surface.  Some  time  aAer  Aydon  and  ElweU  began 
to  work  these  coals,  they  received  notice  from  the 
owners  of  the  estate  that  the  coals  belonged  to 
them,  but  they  paid  no  attention  to  such  notice, 
and  it  was  not  repeated,  although  the  owners  of 
the  estate  were  aware  of  the  yearly  payment  of 
one  guinea  to  the  surface  tenant.  In  the  year  1816, 
Joseph  Hirst  died,  leaving  an  only  son,  Thomas^ 
his  sole  heir  and  devisee,  who  thereupon  became 
entitled  to  the  rent  for  these  low-bed  coals.  In 
1820,  an  action  of  ejectment  was  brought  hy  John 
Hirst  against  Aydon  and  ElweU  for  recovery  of 
these  low-bed  coals,  which  action  Thomas  Hirsts 
as  their  landlord,  defended.  On  the  trial  of  that 
cause,  it  appeared  that  Joseph  Hirst  was  bom  be- 
fore marriage,  and,  as  such,  incapable,  although 
the  eldest  son,  of  being  heir  to  his  father,  where- 
upon, on  the  father's  death,  the  coaU  in  question 
vested  in  his  younger  son,  Thomas,  who  was  bom 
after  marriage,  and  from  whom,  upon  his  death  in 
1802,  they  descended  to  the  then  Plaintiff  as  his 
only  son  and  heir-at-law.  Upon  this  evidence  a 
verdiet  was  found  for  the  then  plaintiff,  who  was, 
in  the  following  term,  put  in  possession  of  the  low- 
bed  coals  under  a  writ  of  Ha.  fa.  poss.  An  action 
for  mesne  profits  was  then  commenced  by  John 
Hirst  against  Thomas  Hirst^  which  terminated  in 
a  reference  at  Nisi  Prius,  under  which  the  arbitra- 
tors awarded  a  certain  sum,  and  also  ordered  7%a- 
mas  Hirst  to  give  up  to  John  a  deed,  bearing  date 
the  3d  December  1765,  which  they  adjudged  to  be 

in 
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in  his  possession,  and  which  was  accordingly  given 
up  in  the  month  of  June^  1821. 

In  Michaelmas  Term,  1820,  the  present  action 
of  ejectment  was  commenced  against  John  Hirst 
by  the  owners  of  the  Loxcer  Busk  Ing  Farm  on 
the  ground  that  the  low-bed  coals  in  dispute  were 
a  part  of  the  inheritance,  and  had  never  been 
granted  away.  The  cause  was  brought  down  for 
trial  at  the  following  York  Assizes,  but,  from  a 
mistake  in  laying  the  day  of  demise  in  the  decla- 
ration, the  Plaintiffs  were  nonsuited.  In  June^ 
1821,  Thomas  Hirst  applied  to  James  Bottomley^ 
one  of  the  lessors  of  the  Plaintiff,  for  the  deed  of 
1765,  which  was  then  in  Bottomley^s  possession, 
in  order  to  give  up  the  same  to  John  Hirst,  pur- 
suant to  the  award.  With  this  deed  Bottomky  re« 
fused  to  part,  and,  therefore  ,in order  to  avoid  an 
attachment  for  nonperformance  of  the  award  which 
had  been  moved  for  against  him,  Thomas  Hirst 
agreed  to  purchase  the  Lower  Busk  Ing  Farm  at 
the  price  of  seven  hundred  pounds,  amongst  the 
title  deeds  of  which  he  received  the  deed  of  1765. 
It  was  also  agreed  that  no  conveyance  should  be 
made  of  the  estate  until  after  the  determination  of 
the  ejectment  then  pending,  so  that  the  parties  on 
the  record  still  continued  the  same,  although  Tho* 
mas  Hirst  became  the  only  person  beneficially  in- 
terested. 


I8». 


In  support  of  their  title,  the  lessors  of  the  Plain- 
tiff produced  the  following  deeds : 

21st 
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Bbanland 
mod  others 

V. 

Hum. 
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21  St  and  22Bd  October^  171 S.  Conveyance  to 
make  a  tenant  to  the  prcecipe  and  exemplification 
of  a  recovery  sufiered  thereupon  in  Easter  Term, 
1  Sth  Arm.  To  the  use  of  Samuel  Htdme  and  Mary 
his  wife,  and  their  heirs,  of  (inter  afia). certain 
lands,  situate  in  Revey^  in  the  parish  o€ Bradford. 


16th /ipnV,  1756.  Will  of  the  said  5aww^///iiA»e, 
whereby  he  devised  all  his  estates  whatsoever  and 
wheresoever,  unto  Mart/  his  wife,  and  her  heirs 
and  assigns  for  ever. 

SOlhOctober^nee.  W\\io£  Mary  Hulfneywhert- 
by  she  devised  all  her  estates  to  trustees,  therein 
mentioned,  in  trust,  to  sell  the  same  as  soon  as 
conveniently  might  be  after  her  decease,  and  ap* 
ply  the  purchase  monies  as  therein  directed. 

Srd  and  4th  January^  1 780.  Conveyance  by  the 
said  trustees  of  (amongst  others)  the  £irm  caUed 
the  Lorver  Busk  Ing  Farm^  situate  in  Revet/  afore- 
said, to  Josiali  Hotham^  his  executors,  administra- 
tors and  assigns  for  the  term  of  2000  years,  subject 
to  redemption.  Remainder  to  the  use  of  Josejh 
HtdmCj  his  heirs  and  assigns  for  ever ;  proviso  for 
redemption,  on  payment  of  600/.  and  interest  by 
the  said  Joseph  Hulme  to  the  said  Josiah  Hotkam^ 
his  executors,  administrators  or  assigns,  on  a  day 
therein  mentioned. 


24th  December,  178S.  Probate  of  the  will  of  the 
said  Josiah  Hotham,  whereby  he  gave  all  the  re-» 

sidue 
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sidue  of  his  goods,  chattels,  monies,  securities  for       ^822. 

money,  estate  and  effects,  whatsoever,  unto  his  piirdem 

daughter,  Susannah  Hotham,  and  appointed  her  ^0^0^^™ 
sole  executrix  of  his  said  will.  u^^^^ 

SOth  Jpril  and  1st  Maif^  1805.  Indentures  of 
lease  and  release ;  the  release  being  of  five  parts, 
and  made  between  the  said  Joseph  Hulme^  of  the 
first  part,  the  said  Susannah  Hotham^  executrix  as 
aforesaid,  of  the  second  part,  EUzabetJt  Bowery  of 
the  third  part,  JbAn^o/toiTife^  (from  whom,  in  1813, 
the  said  lessors  of  the  Plaintiff  had  purchased  die 
L(yooer  Busk  Ing  Farm^  although,  standing  upon 
the  title  of, their  grantor,  such  conveyance  to  them 
was  not  given  in  evidence)  of  the  fourth  part,  and 
Joseph  Beanland  of  the  fifth  part,  reciting  as  there- 
in is  recited.  It  was  witnessed  that,  for  and  in 
consideration  of  the  sum  of  500/.  to  the  said  Jo- 
seph  Huime  paid  by  the  said  John  Bottomley  as 
therein  mentioned^  the  said  Joseph  Hulme  did 
thereby  grant,  bargain,  sell,  alien,  release,  and 
confirm,  unto  the  said  John  Bottomley ^  his  heirs 
and  assigns,  the  said  farm  called  the  Lower  Busk 
Ing,  together  with  the  several  closes  thereto  be- 
longing i  together  with  all  and  singular  houses, 
out-houses.  Sec,  mines,  quarries^  minerals^  rights, 
liberties,  and  appurtenants,  thereto  belonging,  or 
therewith  usually  occupied  or  enjoyed,  "  Saving 
always  and  reserving  out  of  those  presents  so  much 
and  such  part  and  parts  of  the  coals,  mines,  and 
veins  of  coal  and  ironstone,  lying  and  being  under 
the  surface  of  said  closes,  lands  and  grounds,  there- 
inbefore mentioned^  and  intended  to  be  thereby 

granted 
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1829.  .  granted  and  released  as  had  theretofore  been  pur* 
^^^^^^  chased  by  Joseph  Hirst,  of  Clayton,  in  the  parish 
aifd^othJi?  ^  Bradford  aforesaid^  and  Samuel  Aydon,  and 
*  HiLt!"  William  Elwell  of  Shelf,  in  the  parish  of  Halifax 
aforesaidj  ironmasters^  of  the  said  Joseph  Htdme^ 
and  by  hira  conveyed  and  disposed  of  to  them, 
with  the  liberties  and  privileges  appertaining  there- 
to; under  and  subject  nevertheless  to  the  pay- 
ment and  performance  of  certain  payments,  cove- 
nants and  agreements,  on  the  parts  of  the  said 
Joseph  Hirst  and  the  said  Samuel  Aydon  and  WiU 
Ham  Elwell^  their  heirs,  executors,  administrators, 
or  assigns,  to  be  paid,  done  and  performed  for  or 
in  respect  of  the  said  coals,  mines,  and  veins  of 
coal  and  ironstone,  by  them  or  some  of  them,  pur- 
chased as  aforesaid,  such  payments  to  be  from 
time  to  time,  and  at  all  times  hereafter,  when  and 
as  the  same  shall  become  due  and  payable,  made 
to  and  received  by  the  said  John  Bottomley^  his 
heirs  and  assigns.*'  And  the  indenture  further  wit- 
nessed that,  for  the  considerations  therein  men- 
tioned, the  said  Susannah  Hotham  bargained,  sold, 
assigned,  transferred,  and  set  over,  unto  the  said 
Joseph  Beanland^  his  executors,  administrators  and 
>  assigns,  all  the  aforesaid  premises,  to  hold  for  the 

residue  and  remainder  of  the  said  term  of  2000 
years ;  in  trust,  nevertheless,  for  the.  said  John 
Bottomleyy  his  heirs  and  assigns* 

Upon  the  preceding  reservation  being  read,  it 
was  objected,  that,  unless  explained  away,  it  dis- 
affirmed any  title  to  the  coals  in  the  lessors  of 
the  Plaintiff,  it  being  evident  ^lat  some  coals  had 

been 
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been  previously  conveyed  by  Joseph  Hubncj  which  ^®^* 

might  be  the  very  coals  in  dispute;  upon  which  DoEdem. 

the  Plaintiff's  Counsel  proceeded  to  answer  that  ^j  othc". 

objection,  and  explain  such  reservation,  by  giving  hirst. 
in  evidence  the  following  deeds : — 

16th  October  J  1727.  Agreement  between  Ed-  ' 
ward  Bourne  and  Richard  Pollard,  his  tenant,  of 
the  one  part,  and  Nathaniel  Priestley,  Samuel 
Huime  (therein  described),  and  Thomas  Hirsts  of 
Clayton  Heights^  in  the  parish  of  Bradford^  afore- 
said, yeoman,  of  the  other  part:  reciting,  that  the 
parties  of  the  second  part  were  severally  seised  of 
certain  farms  and  lands,  in  the  parish  of  Bradford 
aforesaid  (amongst  which  the  said  Bu^k  Ing  Farm 
is  particularized  as  being  the  estate  of  the  said 
Samuel  Hulme)^  under  which  a  mine  or  vein  of 
coals  had  lately  been  discovered  to  exist.  And 
further  reciting,  that  it  appeared,  upon  casting 
level,  by  persons  of  skill  and  judgment  in  coal 
mines,  that,  by  making  a  sough  or  Watergate 
(which  upon  the  trial  was  proved  to  be  called  The 
Blackshaw  Back  Sough)  out  at  the  north  west 
corner  of  a  close  of  the  said  Edward  Bourne* s^  in 
the  possession  of  the  said  Richard  Pollard^  com- 
monly called  The  Ing^2.ndL  driving  it  in  the  direc- 
tion there  specified,  the  said  mine  and  vein  of 
coals,  in  the  lands  of  them  the  said  parties  of  the 
second  part,  might  be  drained,  and  the  coals 
therein  be  rendered  capable  of  being  got  by  proper 
pit-shafts  to  be  made  for  that  purpose.  For  the 
considerations  therein  mentioned,  the  said  parties 
of  the  first  part  agreed  to  permit  and  suffer  the 

said 
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said  parties  of  the  second  part,  their  heirs  and  as- 
signs, agents,  workmen  and  servants,  to  dig,  mine 
and  make,  one  sough  or  Watergate,  from  the  north- 
west corner  of  the  said  close,  called  The  Ing^ 
opening  into  a  certain  brook  or  watercourse  there, 
and  to  drive  the  said  sough  in  manner  and  in  the 
direction  thereiii  specified ;  and  for  that  purpose 
to  dig,  mine,  and  put  down  pit-shafts,  and  to  do 
any  act  or  thing  iri  the  lands  and  grounds  of  the 
said  Edward  Bourne,  in  the  possession  <^  the  said 
Bichard  Pollard^  needful  for  the  purpose  aforesaid. 


10th  March^  1 728,  Indenture  tripartite  between 
Jonathan  Priestley ^  son  and  heir  of  the  said  -R^fl- 
Humiel  Priestky^  of  the  firs(t  part,  the  said  Samuel 
Hubne,  of  the  second  part,  and  the  said  Thomas 
Hirsts  of  the  third  part,  reciting  the  said  agree- 
ment of  16th  October^  1727 ;  and  also  reciting  that 
the  said  parties  had  agreed  to  become  partners  in 
the  said  coal-mine  supposed  to  be  in  their  re- 
spective lands  and  grounds  therein  mentioned.  It 
was  witnessed  that  the  said  parties  did  thereby, 
for  themselves,  their  heirs,  executors  and  adminis- 
trators, severally,  and  not  jointly,  covenant,  con- 
descend and  agree,  to  bear,  pay  and  discbarge, 
each  of  them,  a  third  part  of  all  charges,  expences 
and  disbursements,  which  should  be  required  in 
tlie  driving  the  said  sough  or  water-gate  from  the 
north-west  corner  of  the  said  Edward  Bournes 
close,  called  The  Ing^  through  the  several  lands 
and  grounds  of  the  said  parties,  wherein  they 
should  be  enabled  to  get  coals,  by  the  level  of  ^ 
said  sough  or  Watergate.    And  that,  when  the  said 

coal-mine 
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coal-mine  ^ould  be  exhausted)  and  too  more  coah 
could  be  gotten  in  the  lands  and  grounds  above 
mentioned,  by  the  level  of  the  said  sough  or 
water-gate,  then  each  of  the  said  parties  should 
bear  one-third  of  the  expence  of  filUng  up  the  pit- 
ahafts,  levelling  the  pit-hills,  and  reducing  the 
lands  and  grounds  of  the  said  partners,  into  as  good 
plight  and  condition  as  the  same  were  at  the  time 
of  majcing  the  said  indenture. 


1893. 


I]k>Bdein. 

BSANLAHp 

vad  otheii 


Srd  December,  1765.  Indenture  tripartite  be** 
tween  Jonathan  Priestley^  son  and  heir  of  the  said 
Jonathan  Priestley^  of  the  first  part,  Mary  Htdme^ 
relict  of  the  said  Sarrmel  Htdme^  of  the  second 
part,  John  Hirst^  and  Thomas  Hirst^  of  Clayton^ 
within  the  parish  ofBra^fbrd^  aforesaid,  merchants, 
the  two  only  sons  and  devisees  named  in  the  last 
will  and  tertament  of  the  said  Thomas  Hirst  (party 
to  the  deed  of  1728),  of  the  third  part,  reciting 
the  before-mentioned  deed  of  10th  March^  1728. 
And  also  reciting  that  the  said  coaUmine  had  been 
wrought,  carried  on,  and  kept  on  foot,  by  the  said 
Jonathan  Priestley^  Samuel  Hubne  and  Thomas 
Hirstf  deceased,  during  their  respective  lives,  and 
by  the  said  parties  to  the  now  reciting  deed  since 
their  death ;  and  that  the  greatest  part  of  the  coals 
in  the  said  indenture  of  1728,  recited  to  have  been 
lyii^  within  the  respective  farms  aforesaid,  had 
been  gotten  and  disposed  o£  And  that  the  said 
Mary  Hulme  and  Jonathan  Priestley ^  were  desirous 
to  decline  the  said  colliery,  and  to  sell  and  dispose 
of  their  two-third  parts  therein.  And  also  reciting 
that  it  had  been  agreed  between  the  said  parties 

thereto, 


484  CASES  IN  THE  EXCHEQUER, 

1829.  thereto,  that  the  said  John  Hirst  znd  Thomas  Hirst 
should  and  might  at  all  times  thereafter  have  the 
full  and  free  use  and  enjoyment  of  the  sough  or 
drain,  and  all  the  old  works  belonging  to  the  col- 
liery or  coal-mine  aforesaid,  or  which  might  at  any 
time  thereafter  be  made  by  the  said  Jokn  Hirst 
and  JTiomas  Hirst,  for  or  in  respect  of  the  coals 
yet  remaining  ungotten  in  any  of  the  &rms  or 
lands  before  mentioned,  for  loosing  or  draining 
any  coals  which  could  be  loosed  by  the  said  sough  or 
drain,  and  wliich  they  the  said  John  Hirst  and 
Thomas  Hirst  should  or  might  choose  to  loose  or 
drain  through  the  same.  It  was  witnessed  that 
in  consideration  of  the  sum  of  251.  4fS.  to  the  said 
Jonathan  Priestley  and  Mary  Hulme  paid  by  the  said 
John  Hirst  and  Thomas  Hirst,  the  said  Jonathan 
Priestley  and  Mary  Hulme  did  thereby  grant,  bar- 
gain,  sell,  release  and  confirm,  unto  the  said  John 
Hirst  and  Thomas  Hirst,  their  heirs,  executors, 
administrators  and  assigns,  their  two-third  parts  or 
shares  of  all  the  mines,  veins,  and  seams  of  coal 
lying  and  being  in  any  of  the  farms  or  grounds 
aforesaid,  of  them  the  said  parties  to  those  pre- 
sents, together  with  the  full  and  free  use  of  the 
mine,  drain  or  sough,  theretofore  made  and  driven 
for  the  use  of  the  said  colliery  or  coal-mine  for 
loosing  or  draining  the  said  coals  with,  or  any 
other  coals  which  th^y  the  said  John  Hirst  and 
Thomas  Hirst  might  think  proper  to  drain  or  loose 
by  or  through  the  same.  ^'  Such  coal-bed  or  beds 
in  the  lands  of  them  the  said  Jonathan  Priest^ 
and  Mary  Hulme  hereinbefore  particularly  men- 
tioned as  are  lying  below  or  under  the  beds  or 

seams 


MICHAELHAS  TERM,   S  GEO«  IV.  485 

seams  of  coal  which  have  been  heretofore  wrought       1823, 
by  the  said  Jonathan  Priestkj/^  Samuel  Hulme  and     ^^^^dl^ 
Thomas  Hirsts  deceased,  or  which  now  are  or  late    ^nJ othJw 
have  been  wrought  by  the  said  parties  to  these      jaiin. 
presents  or  any  of  them,  if  any  such  lower  bed  or 
beds  there  be  only  excepted."     The  deed  then 
contained  several  reservations  of  yearly  payments 
by  the  ssid  John  Hirst  and  Thomas  Hirst  to  the  said 
Jonathan  Priestley  and  Mary  Hulme  in  the  events 
therein  specified  and  concluded  by  limiting  the 
period,  during  which  the  Hirsts  were  at  liberty  to 
enter  on  the  lands  of  Priestley  and  Hulme  in  order 
to  dig  pits,  &c.  to  the  term  of  twenty-eight  years 
from  the  date  thereof. 

isth  Aprils  1799.  Articles  of  Agreement  be- 
tween the  before  named  Joseph  Huhne  of  the  one 
part,  and  John  Crawshaw  and  Samuel  Aydon^  iron- 
founders  and  partners,  of  the  other  part,  whereby 
afler  agreeing  that  in  consideration  of  the  yearly 
and  other  payments  therein  mentioned,  the  said 
Crawshaw  and  Aydon  might  have  liberty  to  get 
and  carry  away  all  the  upper  bed  iron*stone  with- 
in the  several  closes  therein  mentioned  (of  which 
the  Loiver  Busking  Farm  formed  part) ;  and  also 
all  the  posts,  pillars  and  supports  of  coal,  within 
the  same  closes  where  the  coal  had  been  already 
gotten,  and  also  all  the  black  or  upper-bed  coal 
under  the  same  closes ;  it  was  agreed  that  if  the 
said  Crawshaw  and  Aydon  should  at  any  time  there- 
after have  an  opportunity  of  getting  the  lower-bed 
coal  in  the  said  several  closes  of  land  or  any  of 
them,  tbey  should  be  at  liberty  so  to  do  on  pay- 
ment 
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ttleiit  of  sot  per  sct« ;  and  Crawsfum  and  4y£fon 
thereby  agreed  to  make  reasonable  satis&ction  to 
the  surface  tenant  for  any  damage  arising  flom 
such  works.  To  these  several  interests  vested  in 
the  Hirsts  and  in  Orawshaw  and  Jydan  (who,  in 
"tine  year  1805,  were  represented  by  Ay  don  sni 
JEhvell)  the  Counsel  for  the  Plaintiff  then  insisted 
that  the  reservation  in  the  conveyance  cflst  May 
1605  solely  referred;  and,  in  order  still  further  to 
negative  the  existence  of  any  other  grant  of  coal 
from  Hulme  to  the  Hirst  family,  they  called  the 
Deputy  Registrar  for  the  West  Riding  of  York- 
shire, who  proved  that  he  had  searched  the  office 
from  its  commencement  down  to  the  year  1805, 
and  no  such  deed,  except  the  deed  of  3rd  December ^ 
1765,  was  registered ;  he  added,  on  cross  examin- 
ation, that  it  was  not  usual  to  register  grants  of 
coal.  They  also  called  Michael  Stocks  who  proved 
that  his  son-in-law,  Thomas  Hirst,  had  had  die 
Defendant's  title-deeds  in  his  possession  under  the 
■circumstances  hereafter  stated  previously  to  the 
year  1820 ;  that  they  had  carefully  looked  through 
those  title  deeds  previously  to  the  ejectment 
'brought  against  Aydon  and  Ehoell,  and  that  no 
isuch  graAt  was  to  be  found  amongst  them  ;  and, 
moreover,  that  from  .his  connexion  with  the  par- 
ties he  must  have  known  of  the  existence  of  sudi 
a  deed  if  it  had  ever  been  made,  and  he  knew  of 
none  nor  had  ever  heard  of  it.  The  attorney  who 
prepared  the  deed  of  1 805,  also  stated  that  he  intro- 
duced that  exception,  not  from  any  knowledge  of 
his  own  that  such  a  grant  had  ever  been  made,  but 
from  information  furnished  him  by  Hubne's  ngent. 

On 
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On  inspecting  the  deed  of  1^  Maiy^  VRQSj 
there  appeared  an  erasure  in  the  clause  which  ex- 
cepted  from  that  conveyance  such  coak  as  had 
been  before  purchased  by  Hirst  and  Aydon  and 
mweU:  as  read,  the  words  were,  '^  purchased  by 
Josqph  Hirst  of  Clayton^  in  the  parish  oP  Bradford 
aforesaid,  and  Samuel  Aydon  and  William  Ehvell^^; 
but  it  was  obvious  that  some  word  had  succeeded 
the  word  ^'  aforesaid'%  and  had  been  erased,  and 
the  blank  filled  up  with  three  asteriskfi.  iThe  De- 
puty Registrar  produced  the  registered  memorial 
of  that  deed,  in  which  the  word  "  maltster**  suc- 
ceeded the  word  **  aforesaid";  and  the  Attorney 
who  prepared  the  deed  itself  produced  the  draft 
of  it,  in  which  also  was  the  word  "  maltster**,  and 
swore  that  the  erasure  was  not  made  at  or  before 
the  execution  of  the  conveyance.  It  was  further 
proved  that  there  never  was  a  Joseph  Hirst  of 
CSaytoftj  maltster,  but  that  the  father  of  the  De- 
fendant resided  at  Clayton^  and  was  a  malt- 
ster, and  that  Joseph  Hirst  lived  at  Ckn/ion, 
but  was  not  a  maltster.  It  was  also  proved  that 
Joseph  Hirst  was  the  guardian  of  the  Defendant 
during  his  minority,  and,  as  such,  had  the  custody 
of  all  the  Pefendant*s  title^eeds.  That  these, 
upon  his  death)  came  into  the  possession  of  his 
son,  Thomas  Hirsts  who  had  married  the  daughter 
of  Michael  Stocks^  in  whose  hands  the  deed  of 
1805  had  been  lodged  as  %  pledge,  some  time  pre- 
vioua  to  the  year  1 820.  Michael  Stocks  swore  that 
the  deed  was  in  the  same  state  as  at  present  when 
it  first  came  into  his  possession. 

The 
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CASES  IN  THE  EXCHBQUERf 

The  Defendant  called  no  witnesses. 

Batley,  J.  In  summing  up  the  case,  after  re- 
capitulating the  various  facts  above  stated,  told 
the  Jury  that  the  question  for  their  consideration 
was,  whether  they  believed  that  some  other  con- 
veyance than  those  in  evidence  had  actually  been 
made,  under  which  the- Defendant  would  be  enti- 
tled to  the  coals  in  question :  that  upon  the  deed 
of  the  1st  May^  1805,  they  would  consider  the  cir- 
cumstance of  the  erasure,  observing  that  the  man 
who  was  capable  of  making  an  alteration  in  one 
deed  might  be  capable  of  suppressing  another,  if 
within  his  power. 


The  Jury  found  a  verdict  for  the  Defendant. 

In  Easter  Term  last.  Brougham  obtained  a  Rule 
to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  on  two  grounds — ^first, 
that  such  verdict  was  against  the  evidence  in  the 
cause :  and  secondly,  that  the  Jury  had  been  mis- 
directed. 


Against  this  Rule,  HuUocJe,  Seij.,  was  heard  in 
the  same  Term,  when  the  Barons  requesting  to 
have  the  deed  of  1st  May^  1805,  produced  before 
them,  the  case  stood  over  for  that  purpose  until  this 
Term :  and  now  Williams  and  Starkie  also  shewed 
cause.  They  argued,  1st  That,  unless  explained 
away,  the  exception  on  the  face  of  the  deed  of 
1805  disaffirms  any  title  in  the  lessors  of  the  Plaio* 
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tiff  to  the  low*bed  coals  in  question.  The  excep- 
tion refers  to  a  grant  of  coals  by  Joseph  Hulme  to 
Joseph  Hirst;  but  the  parties  to  the  deed  of  1765, 
which  it  is  contended  such  exception  contem- 
plates, is  between  totally  different  parties,  and 
cannot,  therefore,  be  the  grant. referred  to.  .2nd. 
That  the  agreement  between  Hulme  and  CrceW'- 
show  and  Aydon^  in  1799,  passed  the  legal  estate 
in.  the  low-bed  coals,  and,  consequently,  that  the 
lessors  of  the  Plaintiff  had  not  a  sufficient  interest 
to  support  an  ejectment.  3d.  That  the  whole  case 
was  so  pregnant  with  fraud  as  to  warrant  the  Jury 
in  presuming  that  a  grant  of  coals  to  the  Defend- 
ant, had  been  suppressed.  4th.  That  an  adverse 
possession  known  to  the  lessors  of  the  Plaintiff 
had  existed  since  the  time  when  the  coals  were 
first  capable  of  being  possessed;  and  although 
twenty  years  had  not  elap3ed  since  such  ad- 
verse possession  commenced,  yet  there  are  cases 
where  the  Court  have  held  a  shorter  time,  when 
attended  by  other  circumstances,  sufficient  to 
found  the  presumption.  Reeves  v.  Brymer  (a); — 
5th.  The  non-registry  of  any  grant  does  not 
affect  the .  question ;  because  the  Deputy  Regis- 
.trar  ei^pressly  stated  that  it  was  not  usual  to  re- 
gister grants  of  coal :  besides  which,  the  stat.  2 
.and  3  Ann.  c.  4.  was  intended  to  protect  only  pur- 
chasers for  a  valuable  consideration,  which  the 
lessors  of  the  Plaintiff  were  not.  Where  was  the 
consideration  for  the  coals,  which  were  proved  to 
be  worth  100/.  an  acre,  when  the  purchase-money 
of  the  whole  estate  of  the  Lower  Busk  Ingv^viB 

(a)  6  Yes.  516. 
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Brougham^  Tmdalj  and  Alejumder^  in  su|^ort 
of  the  Rule.  1st.  The  verdict  was  against  evi* 
dence.  All  the  evidence  in  the  cause,  both  pa^ 
Tole  and  documentary,  went  to  negative  the  exist- 
ence of  any  other  grant  from  Huhne  to  Hirst  tibsa 
that  of  1765 ;  and  although  that  deed  wasbetweea 
parties  different  in  name  from  those  mentioned  in 
the  exception  in  the  deed  of  1805,  yet  the  inte- 
rests were  the  same.  The  Joseph  Hubne  who 
conveyed  in  1805,  was  the  son  of  the  Mary  Hukne 
who  granted  in  1765;  and  the  Joseph  Hirst  men- 
tioned in  the  deed  of  1805,  was  the  eldest  son  of 
the  Thomas  Hirst  who  was  one  of  the  grantees  is 
1765.  The  exception  may,  therefore,  be  con- 
strued as  rather  specifying  the  iamily  than  the  in* 
dividual.  And  this  is  rendered  more  probaUe 
from  the  same  mistake  having  been  made  in  ex- 
cepting the  coals  actually  granted  to  Craimshaw 
and  Aydon  as  having  been  granted  to  Aydon 
and  EhvelL  Had  the  grant  existed,  it  is  but 
fiiir  to  suppose  that  some  deed,  or  diaft,  or  ab- 
stract, referring  to  or  reciting  if^  would  have  beep 
produced  on  the  trial,  but  that  was  not  the  case. 
The  evidence  of  Michael  Stocks  was  stroi^  npoo 
tlie  subject ;  and  it  is  clear  that  it  could  not  have 
been  made  before  the  year  1799,  because,  in  tbe 
articles  of  agreement  with  Cnmshaw  and  Jj/donj 
made  on  the  13th  April  in  that  year,  Huhne  ex- 

(a)  7  East, 45. 
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ftessfy  asserts  his  ownership  of  the  coals  in  que^ 
tion.  But  the  evidence  of  non-registry  is  decisive 
of  the  point,  and,  although  the  Deputy  Registrar 
stated  that  it  was  not  usual  to  register  grants  of 
coal,  yet  that  will  have  no  weight,  because,  being 
interests  aflecting  land,  the  stat.  is  express  in  re- 
quiring them  to  be  roistered.  And  they  distin- 
guished Res  y.  Long  Buckby^  on  that  ground. 


1823. 


Dob  den. 
Bbanlahd 
•nd  others 
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But  Sddly  thqr  submitted  that  the  Jury  were 
misdirected  in  having  it  left  to  them  to  presume 
the  grant  of  coal  contended  for: — 1st.  Because 
there  was  no  suSScient  proof  of  adverse  possession 
whereon  to  found  such  a  presumption.  It  is  al- 
lowed on  all  hands  that  actual  possession  of  these 
low-bed  coals  was  physically  impossible  until  the 
year  1812,  when  the  Anmait  Hole  Sough  drained 
them,  so  that  the  utmost  possible  extent  of  ad- 
verse possession  cannot  exceed  eight  or  nine  years, 
which  according  to  all  the  cases  is  not  even  primd 
fide  evidence  of  a  right.  And  they  cited  Doe  d. 
Femmh  v.  Iieed(a\  and  distinguished  Beeves  v. 
Brymer{h). 

Sndly.  Because  die  circumstance  of  an  erasure 
in  the  deed  of  1805,  which  was  put  to  the  Juiy  as 
a  ground  of  presumption,  was  no  ground  what- 
ever. The  word  <*  maltster*'  could  not  afiect  the 
lessors  of  tlie  Plaintiff,  whose  title  is  totally  un- 
connected with  the  Hmt  family ;  and  indeed  it 
accords  with  the  fact  tibat  there  never  was  a  3%o- 


(o)  i  Barn,  and  Aid.  839.    . 
L  L  2 


{h)  6  V«t.  516. 
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1829. 


mas  Hirst  a  maltster.  It  is  therefore  an  imma' 
terial  alteration.  But  if  it  were  ever  so  material,  it 
could  only  alBTect  the  validity  of  the  deed,  and  af- 
fords, in  the  present  action,  no  more  ground  for 
presuming  another  grant  than  the  erasure  of  any 
other  word  in  the  instrument  would  do.  It  ought 
not,  therefore,  to  have  been  left  to  the  Jury. 


Sdly.  Because,  even  had  the  presumed  grant 
really  existed,  still  it  would  not  have  been  valid 
against  the  lessors  of  the  Plaintiff.  The  stat.  2  and 
8  Jnn.  for  registering  bills  and  conveyances  in 
the  West  Riding  of  the  county  of  York^  enacts 
that  a  memorial  of  all  deeds  and  conveyanca 
which,  from  and  afler  the  29th  September^  1704, 
shall  be  made  and  executed  of  or  concennng  or 
whereby  any  honors,  manors,  lands  or  heredita- 
ments, in  the  said  West  Riding  may  be  any  ways 
ajBfected  in  law  or  equity,  may  at  the  election  of 
the  party  or  parties  concerned,  be  registered  in 
such  manner  as  thereinafter  directed.  And  that 
every  deed  or  conveyance  that  shall  at  any  time 
after  any  memorial  is  so  registered  be  made  and 
executed  of  the  honors,  &c.  comprised  or  con- 
tained in  any  such  memorial,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration, 
unless  such  memorial  thereof  shall  be  registered  as 
by  that  act  isdirected,  before  the  registering  the 
memorial  of  the  deed  or  conveyance  under  which 
such  subsequent  mortgagee  or  purchaser  shall 
claim.  Now,  the  deed  of  1765,  in  which  the  low- 
bed  coals  are  expressly  reserved,  wasr^teitd; 

—in 


MICHAELMAS   TSRM,   3  GEO.   IV. 


493 


— ^in  1805  John  Bottomley^  under  whom  the  lessors 
of  the  Plaintiff  claim,  purchased  for  a  valuable 
consideration  and  his  deed  is  registered ; — and  be- 
tween those  two  periods  no  memorial  of  any  grant 
of  coal  from  Hulme  to  Hirst  is'  found  to  be  en- 
rolled in  the  Register  Office.  Such  a  deed,  there- 
fore, even  if  existing  and  produced  in  Court, 
would  have  been  invalid  against  the  lessors  of  the 
Plaintiff,  and  therefore  the  Jury  should  not  have 
been  directed  to  presume  it.  It  has  been  objected 
that  Bottomley  was  not  a  purchaser  for  a  valuable 
consideration,  but  the  contrary  will  be  manifest 
when  it  is  considered  that,  at  the  time  of  his  con- 
veyance, which,  subject  to  the  exception,  expressly 
conveys  all  <'  mines,  quarries,  minerals,  &c.*'  it 
was  still  problematical  whether  or  no  a  low-bed  of 
coals  actually  existed,  for  the  deed  of  1765  speaks 
of  reserving  them,  "if  any  such  there  be**}  and 
when  it  is  still  further  considered  that,  in  order  to 
drain  off  the  water,  several  thousand  pounds  must 
necessarily  have  been  expended  in  driving  a  sough, 
had  not  the  Armatt  Hole  Drain,  which  was  proved 
to  have  cost  that  sum,  accidently  produced  the 
effect.  Thdt  the  agreement  between  Hulme  and 
Crawshaw  and  Ay  don  in  1799,  was  only  a  license, 
and  passed  no  legal  estate  to  the  latter  persons,  is 
proved  by  the  case  of  Doe  d.  Hundley  v.  Wood(a). 


1899. 


Dob  dem. 
Rbanlaud 
wad  othei[s 

Hirst. 


Per  Curiam.    Without  entering  at  all  into  our 

reasons,  we  think  it  sufficient  to  say,  that  this  Rule 

for  a  New  Trial  must  be  made  absolute ;  the  costs 

to  abide  the  event. 

Rule  absolute. 

(fl)  2  Bara.  and  AlA  724.  LiLLEY 
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LiLLEY  and  others,  (assignees  of  Bankrupts,)  v. 


Tutidiff,  Hewitt. 

^'^^>^^^  rDemurrer.l 

PUadiMg. 

itisnotneees.  THE  Plaitttifls  declared  as  assignecs  of  Bankrupts 

sary,  id  a  de-  o  r 

^S2t  a  r.  ^^  special  assumpsit,  stating,  that  the  Bankrupts 
lion  on  hu  un-  before,  &c.  were  in  partnership  as  Bankers.  Hie 

dertakiniLtobe  ^  r  r 

answeraWefor  Declaration  alleged,  that  one  Benjamin  Kelsey 
debt  of  an.      had  Opened  an  account  with  the  Bankrupts  as  such 

.  other,  to  state    ■  .  .  . 

an  agreement,  bankers  in  which  they  were  in  advance  to  him, 

note,  or  memo-  -»    %         %  •  i  « 

randam,orthe  and  that  they  Were  about  to  close  the  account,  un- 
snch,  or  the     less  Kelsejf  should  give  them  security ;  that,  in 

parties  there-  ••%..•  /"al  •  m  •  'j-? 

to;  or  that  at  Consideration  of  the  premises,  and  m  consideration 
or^signed  by"^  that  the  Said  [bankers],  at  the  special  instance  and 
mrrl!it°necci!  requcst  of  the  Defendant,  would  not  close  the 
th^rlpu^tion  said  account,  but  would  continue  to  make  ad* 
a? emng*that  vauccs  to  KeUejf  /  the  Defendant  undertook,  and 
I!?nS[roTme.  then  and  there  faithfully  promised  the  said  bankers 
etotuTK^thS  t^  ^^  answerable  to  them  for  such  sums  as  they 
in  writiM  **^"  Aarf  advanced  or  should  advance  to  Kekey  to  the 
^Irrn'd.'S*!:'..  extent  of  200/. 

stated  or 
shewn.  Snch  a 

plea  held  bad  The  Plaiutiffe  then  averred,  that  the  said  bank- 
on  special  de-  ' 

"wMMd^S^"  ers,  confiding,  &c.  did  not  close  the  account,  but 
the  case  of      qu  the  Contrary,  kept  and  continued  the  same  an 

Wakefieid,'4B.  open  accouut,  and  continued  to  make  such  ad- 
ds A.  693.  *^  ' 

It  is  not  matter  of  objection  to  such  a  declaration,  that  the  consideration  for  snrh  col- 
lateral.  andertal^ing  as  set  ont  is  inadequate  ;  for  it  is  not  necessary  to  state  afiiBand 
adrqoate  consideration  to  maintain  asnuitpsi^  on  the  promise  and  ondertalLiag.  A  good 
and  valneble  consideration  in  law  is  all  that  it  Is  necessary  to  state  for  that  porposc. 

Therefore,  if  the  undertaking  were  to  be  answerable  for  and  to  repay  momqr  adTwiecd 
and  to  be  advanced,  to  a  limited  amount  to  the  third  person,  it  cannot  be  objected  that 
tlie  money  ahready  advanced  was  an  inaofficieot  consideration  4o  ground  the  iwdertnkiBg. 

It  is  not  necessary  in  such  a  declaration  to  aver  a  request  made  to  the  party  liiaiaelf» 
in  the  first  instance,  to  pay  the  debt  before  the  guarantee  was  resorted  to :  at  least 
an  averment,  that  he  liad  neglected  and  refused  to  repay  the  money,  is  sofficieBt  for  the 
pur|H»se  of  maintaining  the  action  against  the  guarantee. 

vances 
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imices  to  Kelsey  thereupon,  to  tJie  amount  of  ^^W^- 
200^;  and  that  200/«  became  due  and  in  arrear 
from  Kehey  to  [the  bankers]  upon  liie  balance  of 
such  account:  and  that  although  a  reasonable  time 
fi>rthe  payment  hyKeUey  had  elapsed,  &c.  (averr- 
ing nonpaTment  and  neglect  and  refusal  iQ  pp§  iff 
Keketfj  of  all  which  premises  the  Defendant  then 
and  there  had  notice) — ^Breach — refusal  by  the  De- 
fendant although  requested^  &c«  to  become  answer^ 
able  to  or  to  satisfy  the  said  bankers  or  the  Plaintifis 
the  said  sum  of  300/.,  or  any  part  thereof,  &c 

A  second  count  stated  the  consideration  of  the 
coHateral  undertaking  of  the  Defendant  to  be  an- 
swerable for  sums  advanced,^  and  to  be  advanced 
toKelseg  within  the  amount  of  200/.  to  be  fi)ri)ear» 
ing  to  close  the  account,  and  continuing  to  ad- 
vance mpney  to  Keb^;  and  av^red  that  the. 
Bankrupts  continued  to  advance  sums,  amounting 
to  200/. ;  and  that  Kehey  did  not,  but  refused  to 
pay,  &c* 

A  lliird  stated  a  promise  by  Defendant,  in  con^ 
sideration  of  the  banker's  lending  and  advancing 
money  to  Kehey  at  the  special  instance  and  request 
of  the  Defendant,  to  be  answerable  to  them  to  the 
extent  of  900l. 

A  fi)urth  count  laid  the  undertaking  on  the  part 
ci  the  Defendant  to  be,  to  repay  the  montey  ad- 
vanced to  Kdsey^  if  he  did  not  in  consideration  of 
the  bankers  lending  numey  to  Keluy,  at  the  re^ 
quest  of  the  Defendant. 

The 
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^^^'  The  Declaration  also  contained  the  eommon* 

^jij!^  counts,  fbr  money  paid,  lent,  had  and  xeceived, 

and  otiieri  ^g^^  account  Stated. 


-  The  Defendant  pleaded  the  general  issue :  and 
as  to  the  four  special  counts— ^cft'ofi«m  non; 

I  St  Because  each  of  the  said  several  promises* 
and  undertakings  therein  respectively  mentioned 
were  special  promises  to  answer  j/&r  the .  debt  qf 
another  persanj  to  wit,  Kebey^  and  that  no  agree^ 
mentin  respect  of  or  relating  to  the  cause  of  action 
in  those  counts  respectively  mentioned^,  or  anjf 
memorandum  or  note  thereqf^  wherein  the  conside- 
ration for  the  special  promise  in  those  Courts  re- 
spectively mentioned  xms  stated  or  shewn,  or  was 
in  writing  or  signed  hy  tfie  Dq^ndant  or  any  person 
by  him  authorised. — Par.  ver. — ^Praying  Judge- 
ment 

There  were  two  other  pleas  differing  only  in  that 
the  second  stated  the  special  promises  and  under- 
takings to  be  for  the  default  of  another :  and  the 
lliird  for  the  miscarriage  of  another. 

Replication-— taking  issue  on  the  first  plea :  and, 
to  the  other  pleas  in  bar — Precludinon;  because 
(jnvtestando)  an  agreement  in  respect  of  and  re* 
lating  to  the  cause  of  action  in  the  foUr  special 
counts  respectively  mentioned,  wherein  the  con- 
sideration for  the  special  promise  was  stated  and 
shewn,  and  wa^  in  writii^,  and  signed  by  the  de- 
fendant—Concluding to  the  country. 

As 


As  to  so  much  of  the  replication  as  purported 
to  be  pleaded  by  way  of  reply  to  the. special  pleas- 
in  bar  whereof  the  Plaintiffi  tendered  aa  issue,.th& 
Defendant  joined  issue  :  and  as  to  the  residue  de« 
murred;  for  that,  although  the  Plaintiffi».in  their 
said  replication  as  to  the  special  pleas,  had  alleged 
tliat  there  was  an  agreement  in  writing,  &c. ;  yet 
ijiey  had  not  in  their  replication  disclosed  to  the 
Court  the  names  of  the  parties  to  the  said  agree* 
ment:  nor  stated  the  terms  on  which  the  said 
agreement  was  made,  nor  the  substance  and  eflfect 
diereof :  and  that  the  said  replication  was  infi>rmal 
and  insufficient. 


^m 


um. 


LlLLBT 

•ndotiien 

o 


Joinder  in  demurrer. 

Marmmg^  in  support  of  the  pleas  and  demiuner^ 
insisted,  in  the  first  instance,  that  the.  declaration 
and  replication  were  bad*  The  objections  parti- 
cularly taken  to  the  ground  of  action  disclosed 
in  the  first  and  second  counts  of  the  declaration, 
and  stated  in  the  margin  of  the  paper  book,  were 
these : 

1st.  That  in  the  first  count  it  was  stated  that 
the  Defendant  undertook,  &c.  to  be  answerable  to 
the  Bankrupts  for  such  sums  as  they  had  already 
advanced  to  Kelset/j  whereas  no  stfffkient  conside- 
ration appeared  to  support  that  undertaking. 


2dly.  That  though*  the  consideration  that  the 
Bankrupts  would  continue  to  make  advances  to 
Kelsey  was  sufficient  to  sttf^rt  a  promise  to  pay 

such 
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y^^  nuahJbtMre  adfBntts»  ytt^  iMsaiuidi  •s  it  4ad  «»t 
anouiit  to  an  eBgagemenk  or  tke  part  <^ Ue  Bank- 
nipts  to  make  amy  fbrthear  advaoees  at  aU»  it  could 
Bet  be  a  good  cooaideratian  to  su|»pcut  a  promifle 
to  pay  an  antecedent  debt. 

Sdly;  That  it  did  not  appear  whether  the  sum 
idleged  to  be  due,  conasted  of  debts  contracted 
before  or  after  the  Defendant's  promise^ 

4tUy.    And  thatit  did  not  appear  that  the  pie- 
vioua  advaaees  for  which  the  Defendant  was  sup-^ 
.  posed  to  have  undertaken  to  be  answerable  were 
made  at  the  request  of  the  Defendant. 

To  all  the  special  counts  it  was  objected  that 
it  was  not  stated  that  Kekey  was  ever  requested  to 
pay  the  balance  due  from  hinou 

The  objecttops  taken  to  the  replication,  and  as* 
signed  for  causes  of  demurrer,  were,  that  the  sup- 
posed agreement  in  writing  was  not  set  out  in  the 
replication,  whereby  the  Court  were  unable  to  do* 
termine  upon  the  sufficiency  and  legal  efiect  of  the 
instrument. 

Sdly.  That  it  did  not  appear  who  were  the 
parties  to  the  supposed  agreement:  and 

Sdly.  Thatit  did  not  appear  whether  iLe/fQf 
was  w  was  not  a  party  to  it. 

All  these  otgections  to  the  declaration  were 

submitted 


IT. 
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but  of  substance ;  and  that  Aerefore  it  waa  coow 

peteat  to  tim  Defendant  to  make  and  insbt  ott    »*  ^^^ 

Ihem  i»w  notwitkstandiDg  ke  had  pleaded  over.        Hswrm 

The  principal  authority  relied  on  in  support  of 
&e  demurrer  and  the  pleas  was,  that  of  the  Court 
of  KiQg's  Bench  in  a  recent  determination  on  a 
case  of  SaUnders  v.  Wakefield{a\  wherein  that 
Court — who  delivered  their  opinions  seriatim  at 
considerable  length  after  argument  of  a  similar 
question  raised  on  demurrer  to  a  replication,  like 
the  present,  averring  in  answer  to  a  plea  in  pro* 
cisely  the  same  words  that  the  agreement  there 
was  in  writing,  and  signed  by  the  Defendant, 
and  also  setting  out  the  terms  of  it— held  that 
the  plea  was  good,  and  the  replication  bad  :  and 
they  proceeded  upon  the  proposition  that  the,  spe- 
cial  promise  should  be  in  writing,  and  that  the 
consideration  should  be  stated,  for  otherwise  the 
action  conid  not  be  maintained,  because  to  make 
a  special  promise,  a  con^deration  must  appear, 
and  it  could  not  be  shewn  by  parol  evidence  at 
the  trial,  without  letting  in  all  the  mischief  which 
the  Statute  of  Frauds  was  passed  to  prevent    He 
Bubmitted  therefore  that  the  actipn  could  not  be 
supported  upon  the  declwation  as  framed,  which 
was  altogether  bad ;  and  that  the  replication  was 
liable  to  the  objections  that  had  been  raised  by 
the  plea  and  demurrer.     He  stated  that  the  Chief 
Justice    of  the    King^s    Bench   had   observed 

(a)  4  Barn,  and  Aid.  595.    And  see  the  numerous  cases  there 
cited. 

(which 
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(which  did  not  appear  in  the  Report)  iii  giving 
Judgment  in  the  case  of  Saunders  v.  Wakefield^ 
that  the  agreement  ought  to  have  been  stated  in 
the  replication,  that  the  Court  might  be  enabled 
to  judge  of  the  legal  eflfect  of  it. 

Tindal,  fot  the  Plaintiff^  was  stopped  by  tbe 
Court. 

Per  Curiamy — There  must  be  Judgment  for  the 
'  Plaintiff. 

They  unanimously  held  that  the  declaration 
and  replication  were  not  objectionable  for  the 
causes  of  demurrer  assigned,  nor  demurrable  on 
the  ground  of  any  of  the  objections  which  had 
been  raised. 

Wood,  Baron.  Expressed  his  opinion  on  these 
pleadings  to  the  following  effect : 

These  pleas,  I  must  say,  appear  to  me  to  be  al- 
together new.    For  my  part,  I  have  never  before 
met  with,  nor  did  I  ever  hear  of  such  pleas  as  a 
bar  to  an  action  of  this  nature,  nor,  I  will  venture 
to  say,  did  any  one  else.     In  the  only  case  which 
has  been  cited  in  support  of  this  demurrer  (Satm^ 
ders  V.  Wakefield)^  it  does  not  appear  that  tbe 
attention  of  the  Court  was  called  to  the  objections 
to  which  I  consider  these  pleas  are  liable.    I  am 
quite  sure  that  they  cannot  be  supported  on  any 
sound  principle:  and  it  is  impossible  to  believe 
that  the  Court  of  King*s  Bench  would  have  ap- 
proved of  such  pleas  if  they  had  been  brought 

under 
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under,  their  notice  in  the  dase  to  which  we  have 
been  referred  in  support  of  them. 

In  order  to  be  convinced  of  the  vice  of  this 
system  of  pleading,  we  have  only  to  look  to  the 
evil  consequences  which  would  necessarily  follow 
from  adopting  or  allowing  it.  If  we  were  to  hold 
it  to  be  necessary  for  a  Plaintiff  to  set  out  in  his 
declaration  every  circumstance  of  such  a  case  as 
it  would  be  necessary  for  him  to  prove  to  take  his 
cause  of  action  out  of  the  Statute  of  Frauds — as 
if  where  he  sues  on  a  promise  to  pay  the  debt  of 
a  third  person,  he  should  be  required  to  set  out 
the  note  or  memorandum  on  which  the  Defend- 
ant's liability  is  founded,  with  its  terms  and  inci- 
dents,  upon  the  record — what  an  obstruction  it 
would  be  to  the  course  of  administration  of  jus* 
tice !  We  know  very  well  from  experience  that 
actions  of  this  nature  are  very  often  only  capable 
of  being  supported  in  fiict  on  evidence  furnished 
by  the  tenor  and  result  of  a  long  correspondence^ 
which  may  have  taken  place  between  the^  parties 
on  the  subject,  and  the  Piaintiiis'  case  rests  en- 
tirely upon  an  undertaking  on  the  part  of  the 
Defendant,  which  is  to  be  collected  from  the  con- 
structive result  of,  at  least,  several  letters,  the  in- 
ference from  which  should  be  lefi  to  the  conside- 
ration of  a  Jury.  If  those  letters  were  necessa- 
rily to  be  stated  in  the  declaratiop,  and  the  in- 
ference to  be  deduced  by  the  Pleader,  what  diffi- 
culties would  be  imposed  on  PlaintilB^  who  had  to 
make  out  a  case  not  within  the  statute,  if  an  omis- 
sion of  any  one  circumstance  necessary  to  take  it 

out 
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wad  othen^ 

o. 
Hkwitt. 
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Gilt  of  the  statute,  might  be  pleaded  itt  bar«  In-^ 
stead  of  having  oonsultatioQs  of  Counsel,  as  is  now 
usual  at  the  Assizes  only,  to  prepare  for  an  ar- 
duous trial  by  advising  on  the  diode  of  bringing 
forward  ihe  case  of  the  party,  it  would  become 
necessaky  to  have  a  consultation  before  a  Declara- 
tion is  filed  or  a  Plear  put  in,  if  such  pleas  as  these 
were  good  for  any  thing,  in  order  to  advise,  when 
the  pleadings  are  put  in,  what  evidence  shall  be 
disdosed  and  set  out  in  the  replication,  as  that 
on  whidi  they  will  rely  at  the  trial,  so  as  to  exclude 
all  other  testimony.  The  next  plea  to  be  attempted, 
I  presume,  will  be  on  another  section  <^  the  Sta- 
tute g£  Frauds,  and  will  be  that  die  contract  is 
for  sale  of  goods  for  ten  pounds  and  upwards,  and 
the  Defo^ant  did  not  accept  part  of  the  goods^ 
Bud  actually  receive  the  same,  nor  did  he  give 
any  thing  in  earnest  to  bind  tile  bargain,  nor  in 
part  of  payment,  and  there  was  no  note  or  memo- 
randum in  writing,  signed  by  Defondant  or  his 
i^ent:  and  then  it  will  be  contended  Hatntiff 
must  set  out  in  his  replication  which  of  the  alter- 
natives he  means  to  give  in  evidence,  I  foresee 
that  so  much  inoonvmience  will  result  from  al- 
iowii^  these  new  inventions,  and  they  are  so 
eontrarytoall  principles  hitherto  estabtished,  that 
I  cannot  help  linking  these  pleas  are  bad.  Then 
what  would  be  file  condition  of  oor  records  in  such 
cases?  What  endiess prolixity  and  peiplexingintri« 
cacy  would  tiiey  be  involved  in  ;  and  to  whatlength 
would  they  often  be  run,  if  all  that  it  were  necessary 
to  prove  on  the  trial  of  the  cause  were  as  necessary 
to  be  stated  m  the  pleadings*    There  are  many 

other 
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ctther  cues  wherem  it  would  be  neeeBsary  to  state 
circumstanfces  to  take  tbem  oat  of  the  Statute^  to      uumt 
^hich  the  same  objection  would  apply*  mdothew 


Amongst  the  ancient  lawyM^  such  a  style  of 
pleading  would  never  have  been  thought  of,  and  I 
am  quite  sure  that  no  such  plea  was  ever  put  in  in 
practice  on  any  occasion  from  the  29th  of  Charles 
II.  when  the  Statute  of  Frauds  and  Perjuries  was 
made,  down  to  the  second  year  of  his  present  Ma- 
jesty, which  is  a  strong  proof  that  former  lawyers 
never  thought  such  a  plea  could  be  supported.  I 
am  therefore  of  oj[Hoion  that  these  pleas  are  bad. 

I  will  now  conader  the  objections  which  have 
been  taken  to  the  declaration,  and  which,  I  think, 
have  no  solid  foundation.    The  first  is  that  which 
is,  in  effect,  stated  in  the  plea,  that  it  does  not  set 
out  the  terms  of  the  agreement.    Now  the  rule  <^ 
pleading  I  have  always  understood  to  be  this: 
whenever  the  declaration  is  framed  upon  a  deed,  it 
must  be  pleaded  with  a  profert  to  enable  the  De- 
fendant to  crave  oyer  and  prepare  his  plea ;  but  if 
the  Plaintiff  declare  on  an  agreement  in  writing 
signed,  but  not  under  seal,  he  need  not  state  it  in 
the  declaration  to  be  in  writing  ot  to  be  signed : 
-and  the  reason  is  because  he  is  notobliged  to  make 
profert  of  it,  nor  can  the  Defendant  demand  oyer, 
or  a  copy  of  it.    It  is  considered  as  a  simple  con- 
tract.   It  is  necessary,  however,  that  he  should 
prove  it  at  the  trial,  but  that  does  not  oblige 
him  to  set  out  the  terms  of  it  in  his  declaration : 
and  it  is  sufficient  if  he  set  out  enough  of  the 
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i^nor  of  it  to  shew  that  he  hi^  good  cause  of  ae« 
tion.  I  consider  this  demurrer  merely  a  novel  and 
ingenious  attempt  to  oblige  the  Plaintiff  to  set  out 
the  whole  of  his  case  on  the  record  as  it  must  be 
W99d,9.  proved  by  the  evidence  on  the  trial  If  it  were 
necessary  to  do  so  whenever  the  Statute  of  Frauds 
applies  to  a  cause  of  action  or  defence,  it  would 
contravene  all  the  established  rules  of  pleadii^. 
To  Flaintifls  particularly,  it  would  be  a  monstrous 
inconvenience,  if  they  were  required  to  set  out  in 
their  pleadings  all  the  solemnities  which  this  or 
any.  other  Statute  may  have  made  necessary  to  give 
validity  to  any  transaction,  and  which  it  has  been 
always  considered  sufficient  to  prove  at  the  triaL 
Evidence  is  not  set  out  in  pleading  on  the  record. 
The  proper  cognizance  of  that  belongs  to  the  Jury, 
lathe  first  instance ;  although  the  Court  will  graqt 
new  trials  when  Juries,  in  the  judgment  of  the 
Court,  find  verdicts  contrary  to  evidence,,  or  upon 
insufficient  proof.  I  remember  seeing  a  declara- 
tion settled  by  the  late  Mr.  froHacCy  the  most  emi- 
nent and  able  pleader  of  his  time,  in  which. an  un- 
dertaking was  stated  to  be  ^'in  writing**.  He 
struck  it  out,  and  wrote  ^'«  it  need  not  be  stated  in 
the  declaration,  the  solemnities  of  the  Statute  of 
Frauds  are  /  only  applicable  to  evidence."  On 
.these  grounds  lam  of  opinion  that,  as  the  decla- 
ration furnishes  ample  notice  of  the  nature  of  the 
.Plaintiff's  cause  of  action,  there  is  nothing  in  that 
first  and  principal  objection  which  has  been  jtaken 
to  it. 


I  consider  also  that  the  objection  which  has  been 

made 
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made  against  the  suflBcienQy  of  the  consideration       *89S. 
stated,  in  respect  of  the  undertaking  of  the  De-      ^^Hlf 
fendant,  is  also  quite  untenable  on  any  principle  of    *°^  o***^* 
law  or  reason.     ITie  Bankers  require  to  be  fqmish- '    HEwrrt. 
ed  with  security  for  the  money  due  and  to  become  ^^  ** 
due  to^tbem,  otherwise  they  would  withhold  their 
advances,  and  afford  no  further  accommodation, 
nor  give  any  longer  credit;  but,  in  consideration 
of  the  promise  to  pay  what  was  then  due  and  any 
further  advances  to  a  certain  amount  they  continue 
to  keep  open  the  account.    Now  I  take  that  to  be 
good  consideration  for  this  undertaking  to  pay  mo- 
ney already  advanced  and  to  be  advanced.    To 
-ibund  an  assumpsit  it  is  sufficient  to  state  a  good 
consideration,  whether  it  be  full  and  adequate  or 
not,  and  here  the  Plaintiff  has  stated  what  amounts 
to  a  good  and  valuable  consideration  in  law. 

The  next  objection  is,  that  it  is  not  averred  in 
the  Declaration  that  either  the  Bankrupts  or  the 
Plaintil&  had  ever  made  any  request  to  Kelsey  (the 
principal)  for  repayment  of  the  money  advanced  to 
him  by  the  Bankrupts  before  the  Plaintiffs  called  on 
the  Defendant,  the  surety,  to  pay  them  the  debt. 
The  Plaintiffs  certainly  do  not  aver  in  terms  that 
they  ever  made  any  such  request  to  the  principal, 
but  they  allege  that  he  neglected  and  refused  to 
pay  the  money,  and  that  the  Defendant  had  notice 
and  was  requested  to  pay,  and  that  is  surely  quite 
enough,  even  supposing  it  were  necessary  that  such 
request  should  be  previously  made  before  the  Plain- 
tiff's right  of  action  against  the  Defendant  accrued. 

VOL.  XI.  M  M  The 
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The  only  remaining  objection  is,  that  it  does  not 
appear  that  the  previous  advances  were  made  to 
Kebey  at  the  request  of  the  Defendant,  and  that 
it  does  not  appear  how  much  money  was  advanced 
W0oi,h.  before  and  how  much  after  the  Defendant  under- 
took and  promised.  I  do  not  consider  that  it  was 
by  any  means  necessary  that  that  should  appear  on 
this  record  when  the  Declaration  alleges  that  the 
Plaintifis  undertook  to  be  answerable  for  all  money 
within  the  restricted  amount  which  should  be  found 
due  on  the  final  balance  of  the  account  between 
them  and  Relsey. 

The  pleas  therefore  being  all  bad,  and  the  ob« 
jections  to  the  declaration  and  replication  being 
without  foundation,  the  Defendant  must  go  to  trial 
on  the  general  issue. 

Per  Curiam  (a). 

Upon  this  demurrer  there  must  be 

Judgment  for  the  Flaintifl; 

(a)  Mr.  Baron  Graham  was  not  in  Court  when  the  JudgmciK 
was  given,  but  the  Court  had  considered  the  caseamongst  them- 
selves before  the  learned  Baron  had  left  the  Bench,  and  he  ex- 
pressed on  retiring  his  full  concurrence  in  the  opinion  which 
would  be  delivered. 


Doe 
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Doe  €s  dem.  Ingram  v.  Roe.  »*  NwenUter. 

jPARKE^  on  the  16th  November^  obtained  a  rule  inEjeSaS^t 
on  the  part  of  a  person  claiming  title  as  landlord  tSaiigjectOT  ^ 
to  the  premises  which  were  the  subject-matter  of  jad^^t  ex! 
this  ejectment,  calling  on  the  Lessor  of  the  Plain-  ^Meu^on  d^ 
tiff  to  shew  cause  why  the  Judgment,  which  had  the  le^r^o? 
been  signed  against  the  casual  ejector  in  this  case,  lijTthi^^id 
should  not  be  set  aside  on  payment  of  costs.  That  £^n?o*noSJe 
rule  was  afterwards  enlarged  and  amended  by  a  f^JtoiS^y 
subsequent  order  of  the  Court,  requiring  (on  the  ^^J^SJ?n'°f 
authority  of  Doe  dem.  TrougfOon  v.  Roe(^(i) )  the  Sgs^J^d  con- 
tenant  in  possession  to  shew  cause  why  she  should  JriliS^^r^ 
not  pay  the  costs  of  signing  the  judgment  sought  JIf^**";[;rm8 
to  be  set  aside,  and  also  the  costs  of  this  applica«  of  the  landlord 

**  paying  costs 

'  tion,  upon  affidavits  shewing  that  ^e  had  neglected  ^^  ^^e  lessor 
to  apprise  the  landlord  of  the  proceedings.  tiff,  and  the 

*  *  *  ^  possession  to 

be  in  the  mean 
t  /•    1       **°*®  retained 

Jeremy  new  showed  cause  on  the  part  of  the  by  the  utter. 

lessor  of  the  Plaintiff,  insisting  that  the  rule  ought  Rnie  calling 

not  to  be  made  absolute  in  this  case,  because  the  i^possessfon 

Judgment  had  been  eicecuted,  and  the  possession  whyshes^onid 

had  been  actually  changed,  distinguishing  the  pre*-  coltoo^fslgn- 

-sent  case  by  that  circumstance  from  that  which  had  mfntl^d  ©r' 

been  adverted  to  on  obtaining  tlie  rule.  to^set^S^iSde" 

discharged. 

Jones^  showing  cause  on  behalf  of  the  tenant     Semhuih^ 

^  proper  remedy 

in  possession,  contended  that  therfe  had  not  been  jn such  case  is 

*^  by  action 

a  sufficient  case  of  collusion  made  out  against  her  against  uie  te. 

*^  nant  in  pos- 

to  found  the  extraordinary  proceeding  of  ordering  mssiod,  if  there 

*^  have  been  col- 

(a)  4  Burr.  1996. 

M  M  2  her 
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1822.  her  to  pay  the  costs.  The  power  of  the  Court  to 
do  that,  he  observed,  rested  solely  on  the  authority 
of  the  case  in  Burrow^  and  there  the  tenant  had 
submitted,  admitting  himself  to  be  in  fault.  He 
therefore  lirged  that  the  rule  ought  to  be  discharged 
as  against  her. 

ParkCf  in  support  of  the  Rule,  relied  upon  the 
authority  of  the  case  of  Doe  dem.  Troughton  v. 
Roe  wherein  the  Court  distinctly  held  that  the  pos- 
session ought  not  to  be  changed  where  there  had 
been  no  trial. 

The  Court  held  that,  under  the  circumstances, 
there  having  in  point  of  fact  been  no  trial,  the 
Judgment  ought  to  be  set  aside  to  give  the  land- 
lord an  opportunity  of  trying  the,  question,  upon 
payment  of  costs  to  the  lessor  of  the  Plaintiff;  but 
they  did  not  consider  the  case  sufficiently  strong 
to  warrant  an  order  for  re-delivery  of  possession. 

They  also  determined  that  there  was  not  a  suffi- 
cient case  of  collusion  made  out  against  the  tenant 
in  possession  to  order  her  to  pay  the  costs,  even  if 
they  could  do  so  in  this  summary  way ;  for  that  if 
the  landlord  could  show  that  there  had  been  a  collu- 
sive neglect  on  the  part  of  the  tenant  to  give  him 
notice  of  the  proceedings,  his  proper  remedy  would 
be  by  action  against  her.  . 

They  therefore 

Ordered  that  the  Rule  be  discharged  as  far 

as 
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as  regarded  the  Tenant  in  possession,  with        >^3- 
costs  to  be  paid  by  Jackson  to   tlie   lawful         d^^ 
Plaintiff,  and  that  Jackson  (the  Applicant)      i^r^. 
be  at  liberty  to  appear  and  defend  the  action 
as  landlord,  but  without  altering  the  present 
possession  of  the  premises  in  question. 


Nil. 


Rob. 


1823. 


Gribble  «.♦.  Carpenter.  ^Thursday, 

iCth  Nov. 

Bailey  made  a  motion^  the  object  of  which 
was,  to  carry  into  effect  an  arrangement  entered  into 
between  all  the  parties  interested  in  this  cause,  for 
the  purpose  of  putting  an  end  to  it,  with  the  con<- 
sent  of  all  parties;  but 

The  Court  refused  to  entertain  the  application^ 
not  only  because  the  consent  of  all  parties  was  not  . 
sufficiently  shewn ;  but  because  it  was  properly  a 
subject   matter  for   petition,  and   could   not   be 
effected  by  the  summary  course  of  motion. 


18». 


Wellings  and  another  v.  Marsh.  tmt^\ 

The  Court  would  not  receive  the  justification  a^^^cA 
of  bail  (by  affidavit)  in  this  case,  because  the  nam"oVcach 
names  of  all  the  Deponents  were  not  inserted  in  |?o7in"med1a 
the  jurat,  pursuant  to  tlie  rule  of  practice  (a),  re-  {{1^  ;|^*J^^°[   » 

(a)  Vide  aote  Vol.  VIH.  p.  501 . 

quiring 
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1823.  her  to  pay  the  costs.  The  power  of  the  Court  to 
do  that,  he  observed,  rested  solely  on  the  authority 
of  the  case  in  Burrow^  and  there  the  tenant  had 
submitted,  admitting  himself  to  be  in  fault.  He 
therefore  urged  that  the  rule  ought  to  be  discharged 
as  against  her. 

Parke^  in  support  of  the  Rule,  relied  upon  the 
authority  of  the  case  of  Doe  dem.  TroughUm  v. 
Roe  wherein  the  Court  distinctly  held  that  the  pos- 
session ought  not  to  be  changed  where  there  had 
been  no  trial. 

The  Court  held  that,  under  the  circumstances, 
there  having  in  point  of  &ct  been  no  trial,  the 
Judgment  ought  to  be  set  aside  to  give  the  land- 
lord an  opportunity  of  trying  the,  question,  upon 
payment  of  costs  to  the  lessor  of  the  Plaintiff;  but 
they  did  not  consider  the  case  sufficiently  strong 
to  warrant  an  order  for  re«delivery  of  possession. 

They  also  determined  that  there  was  not  a  suffi- 
cient case  of  collusion  made  out  against  the  tenant 
in  possession  to  order  her  to  pay  the  costs,  even  if 
they  could  do  so  in  this  summary  way ;  for  that  if 
the  landlord  could  show  that  there  had  been  a  collu- 
sive neglect  on  the  part  of  the  tenant  to  give  him 
notice  of  the  proceedings,  his  proper  remedy  would 
be  by  action  against  her. 

They  therefore 

Ordered  that  the  Rule  be  discharged  as  far 

as 
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as  regarded  the  Tenant  in  possession,  with 
costs  to  be  paid  by  Jackson  to  the  lawful 
Plaintiff,  and  that  Jackson  (the  Applicant) 
be  at  liberty  to  appear  and  defend  the  action 
as  landlord,  but  without  altering  the  present 
possession  of  the  premises  in  question. 
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1893. 


Rob. 


Gribble  v.  Carpenter. 


Bailey  made  a  motion^  the  object  of  which 
was,  to  carry  into  effect  an  arrangement  entered  into 
between  all  the  parties  interested  in  this  cause,  for 
the  purpose  of  putting  an  end  to  it,  with  the  con*- 
sent  of  all  parties ;  but 


189-3. 


iCth  Nov, 


The  Court  refused  to  entertain  the  application, 
not  only  because  the  consent  of  all  parties  was  not 
sufficiently  shewn ;  but  because  it  was  properly  a 
subject  matter  for  petition,  and  could  not  be 
effected  by*  the  summary  course  of  motion. 

Nil. 


Wellinos  and  another  v.  Marsh. 


1892. 


99th  Soc, 


The  Court  would  not  receive  the  justification  daWt)VijeJlfd 
of  bail  (by  affidavit)  in  this  case,  because  the  na,^„^"oViLch 
names  of  all  the  Deponents  were  not  inserted  in  |?o^t^^,"prt^ed^ 
the  jurat,  pursuant  to  the  rule  of  practice  (a),  re-  Jjle^ffida^^if   • 


(a)  Vide  aote  Vol.  VIU.  p,  50l. 


quiring 
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1899.       quiring  that  that  should  be  done  in  all  cases,  and 
welliwos     ^^  '^*'  ground  the  bail  were 


and  aDother 

V. 

Marsh. 


Rejected. 


1899. 

Thundmf. 

S8M  Nov. 


It  is  not  ne 
cessary  that  a 
party  applying 
ibr  an  order 
upon  the  Mas- 
ter to  review 
his  taxation  of 
costs  shonld 
first  pay  into 
Court  the 
amonntof  the 
items  in  the 
bill  of  costs  to 
which  no  oh- 
jection  lias 
been  made. 

A  charge  for 
a  document 
tendered  but 
not  received  in 
eyidence»  can- 
not  be  sup- 
ported. 

The  charges 
allowed  for  the 
attendance 
and  expenses 
of  witnesses 
must  depend 
on  the  circum- 
stances of  the 
case.    It  is  not 
because  some 
of  those  who 
have  been  sub- 
poenaed are 
not  examined 
that  they  are 
not  to  be  al- 
lowed for  in 
taxing  coyits. 


Baonall  v.  Underwood. 

PULLERon  the  part  of  the  Plaintiff  shewed  cause 
against  a  rule  which  had  been  obtained  by  Tatm- 
ton  that  it  might  be  referred  back  to  the  Master, 
to  review  his  taxation  of  the  costs  in  this  cause^ 
which  was  an  action  for  a  libel,  wherein  the  De- 
fendant had  charged  the  Plaintiff  with  embezzle- 
ment. The  rule  had  been  granted  on  the  ground 
that  the  Master  bad  allowed  a  charge  of  5/.  9s.  for 
a  copy  of  the  record  of  an  indictment,  preferred 
by  the  Defendant  against  the  Plaintiff  at  the 
quarter  sessions  of  the  peace  for  the  alledged  em- 
bezzlement, which  the  learned  judge  who  tried  the 
cause  had  refused  to  receive  in  evidence,  holding 
it  to  be  inadmissible,  and  it  was  not  made  use  of 
upon  the  trial ;  and  also  that  he  had  allowed  the 
expences  of  eight  witnesses,  two  only  of  whom  had 
been  examined. 

He  first  submitted  that  the  application  could 
not  be  entertained,  till  the  party  applying  should 
pay  into  Court  the  sum  taxed  in  respect  of  the 
charges,  to  which  there  had  been  no  objection 
made.  He  then  contended  that  the  Master  had 
hot  done  wrong  in  allowing  the  charges  objected 

toj 
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to  J  because,  although  the  document  had  not  been       I822. 
used,  it  might  have  been  necessary  to  have  shown    ^j^' 
the  malicious  motive  of  the  Defendant:  and  that  ,,     «• 

Underwood. 

the  witnesses  who  had  not  been  examined,  would 
have  been  necessary  if  certain  pleas  of  justification 
had  been  attempted  to  be  supported. 

Taunton^  in  support  of  the  Rule,  denied  that 
parties  applying  for  an  order  on  the  Master  to  re- 
view his  taxation  ought  previously  to  pay  into  Court 
the  amount  of  the  items  not  objected  to;  and  he 
insisted  that  there  was  no  such  rule  in  practice. 

He  insisted,  that  in  an  action  for  libel,  the  in- 
dictment could  not  be  received  in  evidence  for 
any  purpose :  and  he  contended,  that  the  only  cri- 
terion for  allowing  the  charges  for  the  attendance 
of  witnesses  subpoenaed  was,  that  of  their  having 
been  actually  examined. 

Per  Curiam^ 

Without  saying  that  the  indictment  could  not 
have  been  received  in  evidence  for  any  purposet 
or  jthat  it  is  necessary  that  all  the  witnesses  at- 
tending on  subpoenas  must  be  examined,  in  order 
that  their  attendance  and  expences  may  be  allow- 
ed in  taxing  costs,  we  are  of  opinion  that  this 
taxation  must  be  reviewed.  When  two  witnesses 
have  in  feet  been  examined,  there  appears  to  have 
been  no  necessity  for  the  other  six,  and  some  of 
them  were  subpoenaed  to  prove  iacts  which  this 

Coupt 


Bagnall 

•      V, 

Underwood. 
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1822,  Court  has  determined  that  it  was  not  necessary  to 
proves  because  the  libel  itself  stated  and  proceeded 
on  those  facts,  assuming  them  to  be  true. 

The  Rule,  therefore,  would  in  that  respect  have 
been  made 

Absolute; 

But  it  was  discharged  on  the  Plaintiff  agreeing 
to  allow  5L  to  be  taken  oiT. 


9Bih  Aor.  Raby  t\  Olarenshaw  and  another. 

•arytogivr     PRICE,  foF  the  Plaintiff,  moved  that  the  Rule 
^^^noSceof  jVi«V  which  had  been  obtained  by  Sir  IV.  Owen  in 
ilJte?J(^tob^  this  Case,  on  the  28d  instant,  whereby  it  was 
Sm'ileVRaie  Ordered  that  the  Plaintiff  pay  to  the  Defendants' 
OTdl/of  tfle     Costs  to  be  taxed  by  the  Deputy  Clerk  of  the 
spedesoJRaL  I^^cas,  for  that  he  did  not  proceed  to  trial  pursuant 
iJ^c'oEwU'Su  '^  notice,  "  unless  cause  should  be  shewn  to  Hie 
tw"  respect"    contrary^  on  Thursday  the  28  th  day  of  November 
rijS^"fromthe^'^''^''' — might  be  discharged;  upon  an  Affidavit 
cTdinary  niic    stating  Certain  facts  as  good  cause  why  the  Plain- 
tiff had  not  proceeded  to  the  trial  of  the  Cause  ac- 
cording to  his  notice ;  and  negativing  laches. 

The  Court  referred  to  the  Officer  respecting  the 
coui^e  of  proceeding  in  such  cases.  He  reported 
that  the  Practice  in  discharging  Rules  Nisi  in  this 
Court,  required  that  the  applicant  should  give  the 

opposite 
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opposite  party  previous  notice  (a)  of  his  intentioa  to       1399. 
shew  cause,  in  order  to  obtain  a  discharge  of  the     ^]^^/ 
Rule,  lest  he  should  be  taken  by  surprise  without  OLAREMiHAw 
having  had  any  opportunity  of  seeing  the  affidavits    w>d  another, 
filed  in  opposition  to  his  Rule,  so  that  he  might 
not  be  prepared  to  support  it. 

They  therefore  refuse  to  hear  the  Affidavits,  but     ^ 
they  enlarged  the  Rule  till  the  1st  day  of  the  next 
Term,  in  order  that  the  exigency  of  the  Rule  of 
FrsLCtibe  might  be  satisfied  in  the  meantime,  by 
giving  the  necessary  notice.  ^ 

Rule  Enlarged. 

(a)  The  officers  did  not  agree  as  to  the  time  of  notice  neces- 
sary to  be  given  in  cases  of  this  sort^  or  whether  it  might  not  be 
less  than  two  days. 


END  OF   MICHAfiLMAS   TERM. 
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SITTINGS  AFTER   MICHAELMAS   TERM. 
1832. 

^-^V"^^  Corflwi  Richards,  Lord  Chief  Baron. 

9lkDeumbtr.  RoBERTS   V.    WeST. 


AcwS^nd.  JERVIS  and  Roupett,  on  the  part  of  the  Defen- 
papmoftte  dant,  movcd  that  this  Case,  vhich  was  in  the 
fertoc*^*  paper  for  to-day,  should  be  placed  in  the  paper 
at  tbe'situi^,  ^of  ^^  ^^st  day  of  causes  in  Hilary  Term  j  and 
^4^,°Ji'*-'  that  the  Cross  Cause  of  fFest  v.  Roberts  should  be 
Sra^tramT  advanced  in  the  paper, and  that  it  might  be  heard 
ftffli;*n   at  the  same  time. 

the  following 
Temiyand  that 

dio5?b^jMr  Martin  and  /•  Martin^ — ^having  ineffectually 
^J^^^tobe*  ^PP^^®^  *^^  motion,  on  the  objections  that  it 
heard'at  the     should  have  been  made  before,  and  that  the  De- 

sfme  time. 

Bat  they      fendant  ought  not  to  be  permitted,  afler  having 
^StyappiyS^  suffered  the  cause  to  be  in  the  paper,   to  make 
p'aVi^e^^     such  an  application  just  as  it  was  coming  on — 
cOTte  of  the      jj^gjj  applied  for  the  costs  of  the  day,  on  the  ground 
of  the  cause  having  been  in  the  paper ;  and  the 
Chief  Baron,  after  some  hesitation  and  communi- 
cation with  the  Officers,  determined  that  it  was 
reasonable,  and  therefore, 

The  Motion  was  Ordered. — 

The  Plaintiff  to  pay  the  costs  of  the  day. 

Present — 
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Present — Wood  and  Garrow,  Barons.  1829, 

Foreman  and  another.  Assignees,  &c,  v.  Cooper.  t^Sl^^Sier. 

This  was  a  suit  instituted  by  Assignees  of  a  TiSe'cw"" 
Bankrupt^  who  was  Lessee  of  the  Vicarj  for  Tithes,  ^r"*rdeJitn 
against  an  occupier.  .       e  J^nTSie^ 

Defendant 
to  brinff  in 

Jervis.   for  the  Defendant  moved,   that  the  J?**^*";®.'^ 

'  ^  his  Clerk  in 

Plaintiff  J^brmtoTt  might  be  ordered  to  deliver  ta  conrt,  books, 

^  '  papers,  &C., 

Michael  Dickson  (the  Vicar),  a  witness  for  the  »tatedinaffi- 

.   ^  -'^  davits  to  be  in 

Defendant,  certain  books  and  papers  belonging  to  ^u  possession, 
Michael  Dickson  B&  Vicar,  and  by  him  delivered  tothevicar, 

,  1  -       -r^i    -      •/«««  1       X        who  was  not  a 

to  Flaintin,  and  now  m  Plaintiff's  custody  (as  party  to  the 
stated  in  certain  affidavits^ ;  or  to  leave  the  same 
within  ten  days  with  the  Plaintiff's  Glerk  in  Court, 
and  that  Defendant  might  be  at  liberty  to  inspect 
and  take  copies  in  the  usual  manner,  and  that  the 
Plaintiff's  Clerk  in  Court  might  be  directed  to 
produce  the  said  books  and  papers  before  the  Ex« 
aminer,  for  the  purposed  of  being  proved,  and  that 
the  said  Clerk  in  Court  might  produce  the  same 
at  the  hearing. 

This  application  was  founded  on  affidavits,  on 
the  part  of  the  Defendants,  stating  that  one  oi 
the  Defendants  had  applied  to  Dickson  for  the 
above  documents,  and  was  thereupon  informed  by 
him,  that  they  were  in  the  possession  of  the  Plain-* 
tiff  Foreman^  to  whom  he  had  lent  them,  and  to 
whom  the  Defendant  had  also  applied  for  them, 
with  the  permission  and  authoiity  oi  Dickson^  and 

that 


516 


CASES  IN   ORATES  INN    HALL, 


1893. 


FORBMAN 

and  another 

COOPBR. 


that  Foreman  had  refused  to  deliver  them  up,  and 
that  they  were  necessary  to  the  Defendant's  de- 
fence. The  other  Deponent  stated,  that  a  joint 
commission  to  examine  witnesses  had  been  returned 
executed,  under  which  Dickson  had  been  exa- 
mined on  the  part  of  the  Defendant,  and  the  usual 
order  to  pass  publication  had  been  served  by  tbe 
Plaintiffs  ;  that  Dickson's  examination  was  imper- 
fect, because  he  had  not  had  his  books,  &c.  to 
refer  to  at  the  time ;  and  that  in  consequence, 
publication  had  been  enlarged  till  the  first  day  of 
Hilary  term  next. 


Pepys  opposed  the  motion,  on  the  grounds  of 
the  lateness  of  the  application :  and  as  being  alto- 
gether novel,  and  out  of  the  ordinary  course, 
thal^— on  the  alleged  statement  of  the  Vicar,  who 
was  not  a  party  to  the  cause,  he  had  lent  the 
Plaintiff  such  books,  &c.)  generally,  without  say- 
ing what  tliey  were,  or  the  nature  of  the  docu- 
ments— a  motion  should  be  made  for  an  order  that 
he  should  deliver  them  up,  which  was  rather  matter 
for  a  bill  of  discovery.  And  he  also  urged  that 
the  motion  made  could  not  be  enforced  if  granted, 
for  want  of  the  usual  specification  of  the  books,  &c. 
sought,  which  was  always  considered  indispensably 
necessary  in  such  cases,  as  otherwise  the  party 
could  not  be  brought  into  contempt.  Besides  in 
the  mean  time  he  might  deliver  them  back  to  the 
owner  if  be  had  any  such  books  and  papers ;  but 


The  Court  made  the  Order,  founding  it  upon 
th^  peculiar  circumstances  and  nature  of  the  case; 

observing. 
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observing,  that  if  the  PlaintifF  had  no  such  books  1^^« 

in  his  possession,  he  might  shew  it,  and  he  would  p^J^ 

not  in  that  case  incur  a  contempt :  and,  if  he  had  •"**  «a«ther 

delivered  them  up,  it  would  be  an  answer  to  the  ^onn. 
application. 

Ordered. 


END  OF   SITTINGS   AFTER  MICHAELMAS  TERM. 
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AND 

EXCHEQUER  CHAMBER. 


Hilary  Term, 
3  AND  4  Geo.  IV. 


In  the  Exchequer  Chamber. 

[Crown  Case  referred  to  the  Judges.^ 

18?S.       ^^  King  (on  the  Prosecution  of  the  Grovemor 
^■»V"*i^        a^d  Company  of  the  Bank  of  England)  v.  Jobh 
t9th  jLoJ^.      Wait. 

wh^^thT      The  prisoner  had  been  tried  at  the  Old  Bailey 
Sdi'ctSTfo"    Sessions,  on  an  indictment  charging  that  he  **  fe- 

forginf(  a  pow- 
er of  attorney  to  transfer  stock,  to  which  he  had  affixed  his  own  name  and  that  of  a  co- 
trustee, in  whose  names  the  stock  stood  in  the  Bank-books,  the  co-trustee  (who  on  hear- 
ing of  the  transaction  had  apprised  the  Bank  of  the  matter  by  letter,  and  had  fbeieby 
pevented  the  transfer)  is  admissible  and  competent  as  a  witness  to  prove  the  forgery. 

It  is  not  necessary  that  a  Power  of  Attorney  given  by  Deed  should  be  revoked  by  Deed. 

%*  The  objection  to  the  admissibility  in  evidence  of  the  testimony  of  a  witness  so  cir- 
cnrastanced  as  to  give  rise  to  these  questions,  having  been  considered  by  his  counsel  of 
sufficient  weight  to  found  an  application  to  the  Ring  for  a  pardon — Che  points  were  re- 
ferred to  the  twelve  judges  by  the  Lord  Chancelk>r :  and  Counsel  were  heard  on  behalf 
of  the  convict  as  matter  of  grace,  granted  upon  his  petition  to  the  Lord  Chief  Justice, 
pmying  to  be  permitted  to  avail  himself  of  that  advantage. 

loniously 


JOBN  Wait. 
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lonioilsly  did  utter  and  pubUsh  as  true  a  ceftain       1893. 
&iaej  Jbrged  and  counterfeited  deed,"  [setting  it     j^  ,^,^^ 
out]  with  intent  to  defraud  the  Governor  and 
Company  of  the  Bank  of  England^  well  knowing, 
&c. 

The  idatrument  charged  to  have  been  forged 
purported  to  be  a  power  of  attorney  in  the  common 
£xm  from  the  prisoner  andJoAn  Okp  to  John  Under- 
^i/,  a  broker  in  London^  empowering  him  to  transfer 
all  or  any  pBxt  of  21892»  17^.  Id.  being  all  their 
interest  or  diare  in  the  capital  or  joint  stock  of 
3  per  cent,  annuities,  erected  by  the  25th  of  Geo.  II. 
and  subsequent  acts;  and  also  to  receive  the  con- ' 
aideration*money,  and  give  a  receipt  for  the  same, 
and  to  do  all  lawful  acts  requisite  for  effecting  the 
premises,  thereby  ratifying  and  confirming  all  that 
the  said  attorney  should  do  by  virtue  thereof,  in 
the  usual  form.  The  power  contained  the  follow- 
ing covenant — ^^  And  in  case  of  the  death  of  both 
or  either  of  us,  this  letter  of  attorney,  ad  to  all  mat- 
ters and  things  which  after  our  respective  decease 
shall  be  done  by  our  said  attorney,  by  virtue  of  or 
under  colour  and  in  pursuance  thereof  shall,  so  far 
as  the  Governor  and  Company  of  the  Bank  of 
England  are  interested  or  concerned,  be  as  bind- 
ing upon  our  respective  executors  and  administra- 
tors as  the  same  would  have  been  upon  us  if  living, 
unless  notice  in  writing  of  our  respective  deaths 
shall  have  been  previously  given  to  the  said  Go- 
vernor and  Company  by  our  executors  or  admini- 
strators, or  by  some  person  or  pei-sons  interested 
in  the  property  to  which  this  letter  of  attorney  re- 
fers: 


The  Kmo 
JoBN  Wait, 
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IMS.  fers :  and  unless  such  notice  be  given,  we  hereby 
severally  covenant,  promise,  and  engage  and  bind 
ourselves,  and  our  respective  executors  and  admi- 
nistrators, to  and  with  the  said  Governor  and  Com- 
pany of  the  Bank  of  England^  that  our  respective 
executors  and  administrators  shall  and  do  allow, 
ratify,  and  confirm  as  good,  valid,  and  effectual 
against  them,  and  against  our  respective  estatea, 
whatsoever  shall  or  may  be  done  by  our  said  at- 
torney after  our  respective  decease,  so  &r  as  the 
said  Governor  and  Company  of  the  Bank  of  JS^- 
land  shall  or  may  be  in  any  way  or  manner  in* 
terested  therein/'  The  instrument  bore  the  signa- 
ture and  seals  of  John  Wait  and  John  Coxj  and 
was  attested  as  follows,  ^'  signed,  sealed^  and  deli- 
vered, in  the  presence  of  us,  by  the  above-named 
John  Wait  and  John  Cox^^  and  the  names  of  the 
two  attesting  witnesses  were  subscribed  to  the  at- 
testation. 

The  second  count  charged  a  disposing  of  and 
putting  away  a  similar  forged  deed. 

.  The  third  and  fourth   counts  laid  the  same 
charges,  with  intent  to  defraud  John  Cox. 

The  prisoner  was  convicted,  and  received  sen- 
tence of  death. 

The  facts  of  the  case,  as  proved  on*  the  trial, 
were,  that  the  prisoner  and  another  person(££/m2ifti/ 
Naish)  had  been  appointed  trustees  under  the  will 
of  James  Fitchew.    By  a  codicil,  the  testator  gave 

to 
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to  the  trast^es  2(XXM.  tipon  trast,  to  pay  the  in-       1828.     . 
Merest  thereJP  to  his  wife,  and  her  assigns,  for  her     xheKwo 
life  J  and  after  her  death,  to  pay  the. principal  to    j^„/^;,^ 
his  nephews  Stephen  Cox  and  John  Cox.    The  pri- 
soner, who  alone  acted  as  trustee  under  the  will 
(Naish  having  declined  the  trust),  shortly  after  the 
death  of  the. testator,  received  the  greater  part  of 
the  l^;acy,  and  invested  it  in  the  funds,  in.  the 
iiame  of  himself  and  John  Cox,  one  of  the  persons 
interested  in  the  legacy  of  2000/.  on  the  death  of 
the  widow  who  was  still  living. 

To  possess  himself  of  the  sum  so  invested,  was 
the  olgect  of  the  Prisoner  in  committing  the  act 
which  was  the  foundation  of  the  present  indict* 
ment  upon  the  charge  of  forgery  in  subscribing 
the  signature  ^*John  Cox^'  to  the  Power  of  Attor* 
ney,  authorising  Underhill^  the  Broker,  to  transfer 
the  stock.  The  Bank  Ledger  was  produced  to 
shew  that  the  stock  was  still  standing  in  the  bames 
of  the  Priscmer  and  Cox.  The  subscribing  wit* 
nesses  proved  that  the  instrument  had  not  been 
executed  by  Cox  in  their  presence.  Cox  himself 
was  then  called  to  prove  that  he  had  not  signed 
the  deed,  and  the  other  facts  already  stated/  His 
testimony  was  objected  to  as  inadmissible  in  point 
of  law,  on  the  ground  that  he  had  an  interest  in 
annulling  the  instrument  by  proving  the  forgery ; 
but  that  objection  was  overruled  by  Mr.  Justice 
Bayl^  and  Mr.  Baron  Garrow.  Cox  was  then 
examined.  He  proved  that  his  name  to  the  in- 
atrument  was  not  of  his  writing,  and  he  stated  that 
as  soon  as  he  heard  of  the  transaction,  which  was 

VOL.. XI.  N  N  three 
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16M.      three  days  aftenvaxds,  he  sent  the  fidlowkig  If  tter 
The  Kino    ^^^^ed  to  the  Accounteiit-Generali^f  the  Bf»i]^ 

Sir, 

Having  received  mformatioil  that  the  Bank 
is  in  possession  bf  a  Power  of  Attorney  purporting 
to  be  executed  by  Mr.  John  Wait  and  mysdf  for 
the  sale  of  stock  in  the  Three  per  cent  Consols 
standing  in  our  names,  if  such  be  the  fact  I  b^ 
distinctly  to  say  I  have  not  executed  any  suck 
Power,  nor  was  I  privy  to  its  execution.  I  should 
have  s^nt  to  you  express  but  I  understand  the 
Bank  have  refused  to  proceed  in  the  businea 
without  hearing  from  me,  and  therefore  the  pre- 
sent mode  will  be  sufficient  to  apprise  yoi}  that  I 
have  not  executed  the  power  in  question.*-^!  aiOf 

On  the  part  <^  the  Convict  the  following  Fed- 
tlon  was  afterwards  addressed  and  presented  to 
ihe  King,  stating  the  &cts,  and  soliciting  a  pardon 
in  consideration  of  the  doubt : 

<<  TO  THE  kino's  HOST  EXCELLENT   MAJESTY. 

'<  The  mostliumble  Petition  and  prayer  of  John 
'    Waity  now  a  prisoner  under  sentence  of  death 
in  the  Gaol  of  JVim^ofey 

**  Sheweth 

<<  That  your  Petitioner  was  tried  at  the  OU 
Bailey  Sessions  on  the  seventh  day  of  Decent 

instant, 
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instant,  for  forging  the  name  of  John  Cox  to  a  .  I^SS* 
power  of  attorney  for  transferring  stock,  which  xheKmo 
stood  in  the  books  of  the  Bank  of  England  in  the  johmVait. 
names  of  your  Petitioner  and  the  said  John  Cox^ 
and  which  belongs  beneficially  to  one  Sarah  Fitchew 
for  her  life,  and,  after  her  decease,  to  the  said 
John  Cox  and  one  Stephen  G).r.— That,  at  the  said 
trial,  the  only  witness  called  to  prove  that  the  name 
of  John  Cox^  subscribed  to  the  said  power  of  at- 
torney, was  not  the  hand-writing  of  the  said  John 
Coxj  was  the  said  John  Cox  himselfl — ^That  your 
Petitioner's  Counsel  objected  to  the  competence 
of  the  said  John  Cox  to  prove  the  forgery  of  the 
said  Power  of  Attorney,  but  that  the  learned 
Judges  who  presided  admitted  the  evidence  of  the 
said  John  Cox  because  another  witness  had  said 
&Bt  the  stock  standing  in  the  names  of  your 
Petitioner  and  the  said  John  Cox  had  not  been 
transferred  under  the  said  Power  of  Attorney,  and 
a  notice  had  been  sent  by  the  said  John  Cox  to  the 
Bank  of  England  that  the  said  Power  of  Attorney 
was  forged. — ^That  your  Petitioner  was  found 
guilty  upon  the  evidence  of  the  said  John  Cox. 

''  That  your  Petitioner  is  advised  by  his  Counsel 
that,  for  the  following  reasons,  the  said  John  Cox 
was  not  a  competent  witness  for  the  prosecution 
on  the  said  trial : 

*^  John  Cox  was  interested  in  the  question  whe- 
ther this  power  of  attorney  was  forged  or  genuine, 
and  therefore  he  ought  not  to  have  been  admitted 
to  prove  the  forgery. 

N  N  2  "In 
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2^33.  <«  In  civil  cases  the  rule  now  adopted  certainly  is, 

that,  although  a  witness  be  interested  in  the  ques- 
tion,  if  he  is  not  interested  in  the  event  of  the 
action,  he  i3  a  competent  witness  (a),  but  it  is 
equally  well  established,  that,  upon  an  indictment 
for  forgery,  if  the  witness  at  the  time  of  his  exa- 
mination be  interested  in  setting  aside  the  instru- 
ment, supposing  it  genuine,  either  as  against  the 
prisoner  or  any  other  person,  lie  is  not  competent 
to  prove  the  forgery  (A). 

"  It  may  be  admitted  that  John  Cox  had  no  inte- 
rest in  the  event  of  this  prosecution;  but  if,  at  the 
moment  when  he  was  called  into  the  witness-box, 
he  had  any  interest,  however  minute,  that  the 
Power  of  Attorney  should  not  be  his  deed,'  he 
ought  to  have  been  rejected.  In  Rhodes's  Case(c), 
where,  upon  an  indictment  for  forging  a  Power 
of  Attorney,  whereby  stock  was  transferred,  the 
person  whose  name  was  forged  had  not  the  remote 
est  interest  in  the  event  of  the  prosecution,  but 
he  was  held  to  be  an  incompetent  witness  to 
prove  the  forgery,  because  it  was  his  interest  that 
the  power  of  attorney  should  not  be  considered  ge- 
nuine. In  Rexv.  Baston(^d)j  Lord  Ellenborough, 
referring  to  the  practice  of  not  permitting  a  per- 
son who  has  an  interest  that  an  instrument  should 
not  be  genuine  to  prove  it  forged,  says,  "upon 
what  principle  that  anomalous  case  was  so  settled, 
I  cannot  pretend  to  say,  but,  having  been  so 

(dj  Bent  V.  Baker,  8  Term  Rep.  27. 

(6)  East's  Pleas  of  the  Crown,  chap.  XIX.  s.  63. 

(c)  2  Strange,  728.  {d)  4  East's  Reports,  582. 

settled, 


V 

JouN  Wait. 
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settled,  it  inay  be  too  much  for  Judges  sitting  on  X^^^- 
trials  to  break  in  upon  it,  the  anomaly  can  only  j,^^  ^^^^ 
be  remedied  by  the  legislature.^*  And,  in  the 
recent  case  of  the  King  v.  Benjamin  Crocker (a)^ 
the  Twelve  Judges  held  that,  upon  an  indictment 
for  forging  a  promissory  note,  the  person  whose 
name  was  forged  as  maker  was  not  a  competent 
witness  even  to  prove  that  he  had  not  paid  interest 
on  the  note  in  th^manner  represented  J)y  the  pri- 
soner. 

"The  point  to  be  inquired  into  therefore  is,  whe- 
ther when  John  Cox  was  called  into  the  witness- 
box  he  had  any  interest  [in  establishing]  that  this 
Power  of  Attorney  purporting  to  be  executed  by 
him  should  not  be  [considered  to  be]  his  deed. 

**  There  may  be  a  grave  doubt  whether  there  was 
sufficient  evidence  that  at  that  time  the  power  had 
not  been  acted  upon.  The  first  witness  examined 
on  the  trial  produced  a  ledger  of  the  Bank  of 
England  in  which  the  stock  appeared  standing  in 
the  names  of  John  Wait  and  John  Cox  ;  but  it  did 
not  appear  to  what  day  the  ledger  was  made  up, 
and  a  transfer  of  the  stock,  supposing  the  Power 
of  Attorney  to  be  genuine,  might  have  taken 
place  at  the  Bank  in  the  interval  between  the  exa- 
mination of  this  witness  and  the  swearing  of  the 
said  John  Cox. 

"  But  assuming  that  the  Power  of  Attorney  had 
not  been  acted  upon,  still.  John  Cox,  yrhen  called 

(o)  2  New  Reports,  87,  and  Hunter  r.  King,  4  Bani.anJ  AM.  309. 

into 
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188^.  into  thewitness-boXyappears  to  have  had  an  interest 
The  King  ^^^^  ^^  should  be  Set  aside  as  forged.  If  genaine» 
JobnVait  **  ^^  ^^^  ^^  existing,  vaKd  Power  of  Attorney, 
under  which  the  stock  might  have  been  lawfully 
transferred.  It  may  not  have  been  revocable  by 
John  Cos,  as  it  was  the  joint  power  of  himself  and 
another ;  and  it  may  have  been  coupled  with  an  in* 
terest.  But  if  revocable  in  its  nature,  it  had  not 
been  revoked.  Being  under  seal,  it  could  only 
be  revoked  by  an  instrument  under  seal. 

<^  The  notice  to  the  Bank  oi England  is  no  revo- 
cation, for  that  is  not  under  seal,  and  it  proceeds 
upon  the  supposition  of  the  power  being  a  forgery. 
The  probability  or  improbability  of  the  Bank  af- 
terwards allowing  .the  stock  to  be  transferred  un- 
der this  power  is  of  no  consequence.  If  it  be  ge- 
nuine, they  would,  in  point  of  law,  be  justified  in 
permitting  a  transfer  under  it  at  any  time  until  it 
is  revoked  by  deed  and  they  have  notice  of  its  re- 
vocation. It  is  possible,  therefore,  if  the  power 
was  genuine,  that  during  the  very  time  while  John 
Cox  was  under  examination  the  Bank  might  have 
been  permitting  a  transfer  of  the  stock ;  so  that, 
before  the  examination  was  ended,  and  before  the 
power  could  have  been  revoked,  the  transfer 
might  have  been  completed.  That  moment  he 
would  have  been  guilty  of  a  breach  of  trust,  and 
would  have  been  answerable  in  a  court  of  eqaiQr 
to  Mrs.  Fitchew  and  to  Stephen  Cox.  It  seems  to 
follow  that  during  the  examination  of  the  witness 
he  had  an  interest  that  the  instrument  should  be 
a  forgery. 

"SupposiJ^g 
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inutile  power  after  bis  examinatiDn  and  before  the  i^.,^  g^^^ 
stodc  was  transferred,  till  revoked  it  might  at  any  jpn^WAir. 
time  iMve  been  acted  upon.  In  case  of  an  acquits 
tal,  it  would  have  been  handed  back  to  UnderhUif 
the  person  to  whom  it  was  given,  and  he  no  doubt 
would  have  forthwith  proceeded  with  it  to  the 
Bank  of  England^  and  sold  out  the  stock.  But 
the  witness  knew  that,  in  case  of  a  conviction,  the 
instrument  would  be  impounded  by  the  Court,  and 
no  revocation  would  be  necessary.  He  had  an  in- 
terest that  it  should  be  a  forgery,  from  the  neces- 
sity of  executing  a  revocation  if  it  was  genuine. 
7he  revocation  could  not  be  executed  without  pe- 
cuniary expense,  and  the  magnitude  of  such  ex- 
pense is  immaterial. 

^  Besides  it  may  deserve  consideration  whether 
the  mere  execution  of  a  Power  of  Attorney  to  sell 
trust  stock  in  breach  of  the  trust  would  not  render 
the  trustee  liable  to  be  removed  by  a  court  of 
equity,  and  to  the  costs  of  a  bill  to  be  filed  against 
him  for  that  purpose. 

^  There  seems  to  be  no  doubt,  therefore,  that 
it  was  for  the  interest  of  John  Cox  that  the  power 
should  be  a  forgery  ;  and,  if  so,  all  the  authorities 
concur  in  deciding  that  he  was  not  a  competent 
witness  to  prove  that  it  was  not  his  deed* 

"  That  your  Petitioner,  with  the  most  profound 
respect  and  reverence  for  the  learned  and  upright 
Judges  before  whom  he  was  tried,  submits  di^t^ 
on  account  of  the  admission  of  ttie  said  John  Cox 

as 
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183S.  as  a  witness  to  prove  tlie  fytgety  of  the  said  power 
The  Kino  ^^  Attorney,  the  conviction  of  your  Petitiooa: 
was  without  proper  evidence,  and  contrary  to  law, 
and  your  Petitioner  therefore  prays  that  your  Ma- 
jesty's free  and  gracious  pardon  may  be  extended 
to  him. 

"  And  your  Petitioner  will  ever  pray,**  &c. 

By  direction  of  the  Chancellor  (to  whom  the 
Petition  was  sent  by  command  of  his  Majesty) 
the  points  of  law  which  had  been  raised  were  re* 
ferred  to  the  Judges,  and  this  day  itwas  argued  by 
Counsel(a)on  both  sides  in  the  Exchequer  Chamber. 

Campbellf  on  behalf  of  the  Convict,  supported 
by  argument  and  authorities  the  reasons  urged  in 
the  Petition  why  the  evidence  of  Ctw  should  not 
have  been  received  on  the  trial. 

In  addition  to  what  is  there  advanced  on  that 
part  of  the  objection— -that  the  witness  was  incom- 
petent from  interest — ^the  prisoner's  Counsel  cited 
the  authorities  of  Watts^s  Case  (ft),  Buntings 
Case{c\  Rex  v.  RtLSsel(jI)^  Res  v.  Rhodes  (e), 
and  William  Thornton^ s  Case  (/). 

On  the  second  point— that  the  notice  given  by 

(a)  Counsel  were  permilited  to  attend  in  con^ucnce  of  ao 
application  made  to  the  Lord  Chief  Justice,  by  petition,  pr^* 
seated  on  the  part  of  the  prisooer,  that  he  might  have  the  as* 
sistance  of  Counsel. 

(ft)  3  Salk.  172.  (c)  2  East,  PI.  Cr.  996- 

id)  1  Leach,  Cr.  8.  (c)  lb.  24. 

if)  2  Leach,  Cr.  Ca,  6d4. 
4..  the 
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the  latter  to  the  Bank  was  not  an  efficient  revo-       1833. 


cation  of  the  power — it  was  urged,  that  the  power    ^^  ^^^^ 

having  been  sealed  and  delivered,  and  containing   j^h/^ait* 

a  covenant,  Was,  in  fact  and  in  law,  a  deed :  and 

being  so,  the  revocation  could  only  be  by  deed. 

That  principle  is  recognised  by  Lord  Coke  (a)  and 

all  writers  of  authority  on  the  subject.     The  maxim 

is,  *^  Nihil  tarn  conveniens  estnaturaU  aegtutaU  quam 

tmum  quodcunque  eo  dissohi  tiganUne  quo  ligatum 

esf*(b).    The  revocation  of  a  deed  can  only  be 

eflfected  by  a  deed — an  instrument  having  all  the 

qualities,  incidents,  and  requisite  qualifications  of 

a  deed  (c) ;  a  submission  to  arbitration  by  deed 

can  only  be  revoked  by  deed.     Vynior^s  Case  (d)> 

MUne  V.  Gratria  (e),  King  v.  Joseph  (/),  Marsh  v. 

Btdteelig). 

It  was  also  urged  (on  the  point  of  interest  in  the 
witness)  that  he  had  an  interest  in  revoking  the 
power  by  the  collateral  and  indirect  means  of 
shewing  it  to  be  a  forgery,  inasmuch  as  a  genuine 
power  of  this  description  by  deed  could  not  be  re- 
voked but  by  deed,  which  would  be  a  certain  ex*^ 
pense  to  him,  although  it  should  only  be  to  the 
amount  of  ]/.  155.,  the  lowest  price  of  the  neces*^ 
sary  stamp  for  that  purpose,  or  even  the  value  ot 
the  paper. 

Bosanquety  Seijt.,  in  support  of  the  conviction, 

(a)  Blake's  Case.  (b)  Noy. 

(c)  Shep.  Touchst.    51.       (d)  8  Co.  Rep.  159.  (81  b.  2). 

(e)  7  East.  608.  (/)  5Taunt.  453. 

(^)  5  Barn,  and  Aid.  507. 

urged 
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iMai  urged  that  the  exclusion  of  testimony  ia  certain 
cases  on  the  ground  of  interest  in  support  ci  pco» 
vT  seeutioBS  for  forgery  being  admitted  to  be  an  uo> 
malyi  and  an  exception  to  the  rule,  it  ought  not 
to  be  extended ;  that  such  an  interest  ought  to  be 
a  certain,  and  direct,  and  not  contingent,  or  pos- 
sible, and  indirect  interest. 

He  contended,  howeva*,  that  Coa  had  no  inte^ 
rest  to  sustain  by  proving  the  instrument  fabe;  for 
the  instrumnt,  if  genuine,  neither  conferred  any 
interest  on  UnderhiU^  nor  took  any  interest  out  of 
Cmt.  UnderkiU  was  merely  constituted  (Vs 
agent,  thereby  to  receive  money  for  him,  for 
which  UndsrhiU  would  be  accountable  to  Cw 
for  what  he  sthould  receive  under  the  pcfwer 
given  by  it,  if  it  were  a  legal  authority ;  and  it  was 
not  to  be  taken  into  consideration  upon  a  question 
of  this  sort,  that  UnderkiU  might  perhaps  not  duly 
account  to  Cos.  The  Bank  take  no  notke  <^ 
trusts ;  they  know  no  persons  but  the  legal  owners 
of  stock }  and  whether  the  parties  would  be  aaswer^ 
able  to  each  other  in  a  Court  of  Equity  in  certain 
events,  would  be  wboUy  beside  this  question :  and 
the  interest  inCtxr,  which  would  excktde  his  testi* 
mony,  ought  to  be  such  as  could  be  shewn  on  the 
trial,  when  the  objection  was  taken. 

He  contended,  ako,  that  the  power  of  attorney 
never  gave  any  l^al  authority  to  the  broker,  be- 
cause it  was  not  executed  as  is  required  by  the 
Bank  Act  (52  Geo,  S.  c.  24.)f  so  that  Ci9.r  could 
not  be  in  any  manner  affected  by  it. 

On 
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'  On  the  second  poi0t--^wbich9  it  was  observed,  l^^ 
raised  the  most  in^rtaot,  as  it  was  the  more  ^^TlCm 
plausible  objection — it  was  insisted,  in  answer  to  jp„^Vait» 
ii,  that  the  power  supposing  it  to  have  been  genu*  . 
ine^  bad.b^en,  in  fact,  revoked  by  what  Qxrhad 
done  upon  being  informed  of  it,  and  by  the  letter 
addressed  to  the  Bank.  It  was  revocable  by  Cos 
«t  any  time,  and  at  his  wiU^  and  by  any  means } 
and  if  ao,  there  could  be  no  possible  interest  in 
Ca^  to  shew  it  to  be  a  fiurgery :  and  it  was  not 
to  be  considered,  in  arguing  this  qqestion,  that  he 
bad  an  exduding  interest  in  the  value  of  the  stamp 
0r  the  paper,  and,  in  &Gt,  he  night  have  destroyed 
it  by  an  oral  declaration,  or  any  act  indicating  an 
intention  to  recal  the  power.'  If  a  lease  were 
executed^  giving  only  an  estate  at  will,  the  lessor 
Hught  revoke  it  witlKHit  deed,  by  act  m  pais^  or 
by  parol  determining  the  wilt  (a).  Before  the 
Statute  of  Frauds,  wills  might  be  revoked  by  pa*' 
rol  {li)j  and  an  appointment  of  a  testamentary 
guardian,  which  must  be  in  the  presence  of  wit- 
nesses, nnder  the  same  statute  may  be  revoked, 
without  the  intervention  of  witnesses.  Ex^parie 
Earl  of  IkhesUr  (c).  Submissions  to  arbitration 
(it  was  submitted)  were  distinguishable,  because 
tfaey  were  always  inter  partes;  and  referring  to 
Fitzherherfs  Abridgmeat^d)^  it  was  observed,  that 
there  must  be  some  mistake  in  the  passage,  be- 
cause it  was  not  borne  out  by  the  reference.  In 
Vjfmor^s  Case,  the  revocation  being  by  deed,  was 


(a)  Co.  Litt.  55.  (b)  (b)  1  Roll.  Abr.  614. 

(c)  7  Ves.  S77.  \d)  Tit.  Arbitrement,  92. 

not 


V. 
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1823.       not  relied  on  by  Lord  CokCj  who  uses  the  word 
^Jl^^^jl^     countermand,  as  if  any  writing  would  have  been 
sufficient.     In  further  support  of  the  proposition, 
that  powers  of  attorney  are  revocable  by  matter  m 
parij  the  Court  were  referred  to  BolTs  Abr.  (a). 

It  was  urged  is  conclusion,  that  in  practice  ge- 
nerally, as  well  as  by  the  uniform  usage  of  the 
Bank,  powers  were  always,  without  exceptioo, 
revoked  by  mere  notice ;  and  they  must  be  taken 
to  be  executed  on  all  occasions  with  reference  to 
the  existing  practice,  which  obtains  as  to  their  re- 
vocation^— and  a  revocation  of  a  power  would 
destroy  covenants  in  it,  as  they  must  necessarily 
be  dependent  upon  the  existence  of  the  power,— 
iand  that  were  any  more  formal  revocation  neces- 
sary, a  man  might  be  robbed  of  his  stock  before 
he  could  prepare  the  required  instrument  of  revo- 
cation. 

Rkodes^s  Case  was  distinguished,  in  that  the 
witness  there  was  interested,  because  his  stock  had 
been  actually  transferred ;  and  if  that  had  been 
the  case  here,  the  Bank  would,  as  they  have  always 
done  in  such  cases  since  that  time,  have  restored 
the  competency  of  the  witness,  by  replacing  his 
stock.  But  the  Bank  could  not  restore  the  com- 
petency of  the  witness  by  such  means^  if  the  argu- 
ment  used  to«day  for  the  prisoner  be  sound,^or  a 
witness,  who  could  not  be  examined.if  the  attempt 
to  defraud  failed,  might  be  examined  if  it  suc- 
ceeded.. 

(a)  Vol.  3.  p.  8.  pK  3.  lit..  FcoiFmeut,  and  p.  1 2.  pi.  6  and  7. 

OmpbeUj 
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Campbettj  in  reply,  distingutshed  the  cases  in 
jRo/fe,  in  that  there  was  no  power  given  by  deed 
in  any  of  those. 

*«*  The  convict  was  ultimately  ordered  for  exe- 
cution. 


Edwards  t;.  Harrison. 


The  King 

V. 

JpHN  Wait, 


1823. 


Fridoff 
Slai  Jmmatnf, 


Adams  shewed  cause  against  this  Rule,  which     a  Defend- 

ant,  on  being 

had  been  obtained  last  term  by  D.  T?.  J6nes.  iervedwith 

^  process,  and 

before  decla- 
^  ration  filed. 

It  required  the  Plaintiff  to  shew  cause  "  why  took  out  a, 

^  *'    sommons,  call- 

so  much  of  a  former  Rule  of  the  18th  of  June.  Sogonthe 

Plaintiff  to 

which  directed,  that  in  *  case  the  Plaintiff  should  show  cause 

why  on  |lay- 
aCCept    the    sum    of  2^L     10s.    with     costs,    to    be  mentofamm 

.  cfff otn  and 

taxed  in  full  discharge  of  the  suit  between  the  the  costs, 
parties,  then  the  Plaintiff  should  proceed  to  tax  should  notbe 
such  costs,  and  the  Defendant  should  pay  such  pbintiff's 
costs,'  might  be  discharged :  and  why  the  Master  taking  time  to 
should  not  be  directed  to  tax  the  Haintiff *s  costs  ^u°in  the^  ^' 

conntry.stated 
to  the  agent  for  the  Defendant  that  they  intended  to  proceed  for  a  larger  sum,  after  de- 
dactingasom  from  the  original  amonnt  allowed  to  Defendant  to  be  setoff,  and  coo- 
seqnently  the  summons  could  not  be  proceeded  in,  because  the  Judge  could  make  no 
order  in  such  a  Case. 

The  Defendant's  agent  tendered  the  same  snm.  and  costs,  which  were  refiued.  A 
declaration  was  filed,  and  the  general  issue  pleaded ,  and  the  Defendant  paid  the  money 
tendered  into  Court,  and  obtained  the  usual  rule  for  that  purpose.  The  JPlaintiff  after- 
wards took  the  money  so  paid  in  out  of  Court,  and  served  an  order  for  taxation  of  costs. 

Under  these  circumstances  the  Defendant  obtained  a  rule  to  shew  cause  why  the 
master  should  not  tax  him  his  costs  subsequent  to  the  issuing  the  summons,  and  why  they 
should  not  be  set  off  against  the  costs  to  be  allowed  to  the  Aaintiff,  before  the  summons. 
Bat  the  Court  ultimately  discharged  the  rule,  with  cott§^  on  the  ground  that  it  was  not 
vnder  the  circumstances  founded  on  the  practice  of  iki»  Coiirl— that  the  Plaintiff  had 
shewn  enough  to  raise  a  strong  presumption  that  more  was  really  due,  whilst  the  De- 
fendant had  not  sworn  that  more  was  not  dne — that  the  bahince  being  small  was  sufficient 
reason  (if  any  were  required^  for  not  going  on  to  trial — that  the  rule  was  inconsistent  with 
the  original  rale--and  that  tne  Defendanrs  case  did  not  justify  the  application. 

In  a  proper  case,  however,  the  Court  considered  that  they  might  interfere,  in  the  man- 
ner now  required  of  them,  on  a  special  application. 

only. 
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tssi  ^    only,  op  to  the  tinie  of  taking  out  the  summons 
for  stay  of  proceedings,  upon  payment  of  27/.  lOs. 

^^  And  why  the  Master  should  not  also  tax  the 
Defendant's  costs  subsequent  to  such  summons, 
occasioned  by  the  Plaintiff  not  taking  the  said  sum 
of  27/1  105.  and  costs,  up  to  that  time,  together 
with  the  costs  of  this  application. 

^'  And  why  the  Defendant  should  not  set  off  the 
costs  to  be  allowed  him  against  the  said  costs  to 
be  allowed  to  the  Plaintiff;  and  in  case  the  de- 
fendant's costs  exceed  the  Plaintiff's  costs,  why 
the  Plaintiff  should  not  pay  the  difference  to  the 
Defendant,  or  his  clerk,  in  Court ;  and  that  pro- 
ceedings be  in  the  mean  time  stayed." 

The  Defendant's  agent  stated  in  his  affidavit 
made  in  support  of  the  motion  for  this  Rule,  that 
the  Defendant  had  been  served  on  the  2l8t  of 
Jjpril^  with  process  issued  on  the  27th  of  March; 
that  the  Defendant  had  made  a  tender  on  the  28th 
ofMarchf  but  the  writ  having  been  then  sued  out, 
his  agent  issued  a  summons)  calling  on  the  Plain- 
tiff to  shew  cause  why,  upon  payment  of  27/.  Ito 
for  the  debt,  and  on  payment  of  the  costs  to  be 
taxed,  all  further  proceedings  should  not  be 
stayed ;  that  the  Plaintiff's  agent,  having  taken 
time  and  communicated  with  bis  client  in  the 
country,  informed  the  Defendant's  i^ent,  that  the 
demand  was  3^L  and  upwards,  and  that  less  would 
not  be  taken.  The  Defendant's  agent,  before  de- 
claration filed,  tendered  the  27^  105.  and  costs, 

which 
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which  was  refused,  the  Plaintiff  still  insisting  on  I8d3. 
the  larger  sum.  An  appearance  was  afterwards 
entered  for  the  Defendant  (9th  of  May)^  at  the 
request  of  the  Plaintiff's  Clerk  in  Court,  and  a  de- 
claration was  then  filed,  the  general  issue  pleaded, 
and  27/.  iQs.  paid  into  Court  by  the  Defendant^ 
under  the  usual  Rule.  The  Plaintiff's  agent  then 
accepted  that  sum,  and  served  an  appointment  to 
tax  the  costs.  The  deponent  then  obtained  a 
sununotts,  calling  on  the  Plaintiff's  Attorney  to 
shew  cause  wh^  the  Master  should  not  be  re- 
strained from  taxing  the  Plaintiff's  costs  subse- 
4)uent  to  the  taking  out  of  the  original  summoni^ 
to  stay  further  proceedings  on  payment  of  th« 
same  sum  and  costs,  &c.  &c.  [in  the  terms  of  the 
present  Rule]  and  upon  that  summons  an  order 
was  made  by  Mr.  Baron  Wood  (who  refused  to 
make  it  in  the  terms  of  the  summons),  staying  the 
taxation  until  the  fourth  day  of  the  ensuing 
f  Michaelmas  J  Term,  to  give  the  Defendant  an 
opportunity  of  applying  to  the  Court. 

The  Rule  was  obtained  accordingly,  on ,  the 
ground  that  the  Plaintiff  ought  to  have  taken  the 
iponey  in  the  first  instance,  and  that  it  waa  vex«f<- 
tious  and  oppressive  to  proceed  afler  that  offer, 
thereby  putting  the  Defendant  unnecessarily  to 
trouble  and  expense,  without  ^ny  object  which 
could  have  been  of  advantage  to  the  Plaintiff.  On 
moving  for  the  Rule,  the  case  of  James  v.  Rag'^ 
g0tt(^a)  was  relied  on  as  an  authority  directly  in 
pCHUt.    The  cases  of  Zeevin  v.  C(meU{h\  and  Bo^ 

(a)  2  Barnew.  and  Aid.  654.    (6)  3  Taunt.  203. 

berts 
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l«i3.  berts  V.  Lambert  (a),  were  also  cited.  The  Rule 
^^^^J^  was  afterwards  enlarged  to  the  present  term,  with- 
„    ^'         out  costs  on  either  side. 

Harrison. 

The  affidavits  of  the  attorney  in  the  country, 
and  his  agents  in  London,  stated,  that  the  action 
was  brought  for  the  purpose  of  recovering  back 
the  sum  of  67/.  105.  paid  by  the  Plaintiff  to  the 
Defendant,  in  part  of  the  fee  agreeH  to  be  given 
on  the  apprenticeship  of  the  Defendant's  son  to 
the  Plaintiff,  who  was  a  surgeon,  the  Defendant 
having  turned  the  youth  away  at  the  end  of  ten 
months,  and  before  he  was  actually  bound.  Against 
that  demand,  the  Defendant  in»sted  on  a  claim 
for  board  and  lodging  during  that  period,  at  the 
rate  of  40/.  a-year,  which  the  Plaintiff  agreed  to 
allow. 

It  was  further  sworn,  that  it  was  intended  to  pro- 
ceed in  the  action,  as  the  Plaintiff  was  entitled  to 
recover  a  larger  sum  than  had  been  offered,  and  that 
it  was  expected  that  a  larger  sum  would  have  been 
paid  into  Court  on  pleading ;  but  that,  in  conside- 
ration of  the  probability  of  the  Plaintiff  having  ul- 
timately to  pay  more  than  the  amount  of  the  dif- 
ference as  extra  costs,  if  he  should  carry  the  cause 
to  trial,  it  was  judged  more  advisable  to  take  out 
the  sum  paid  into  Court,  than  incur  any  further 
expense. 

Upon  that  statement  it  was  contended,  that  the 
Plaintiff  had  a  right  to  refuse  the  offer  made,  and 
(a)  2  TViunt.  283. 

put 
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put  the  Defetidant  to  the  ordinary  course  of  pay-  182S. 
ing  money  into  Court  on  pleading  to  the  action  ;  edwCds 
and  that,  as  the  Plaintiff  claimed  hondjide  a  larger  harruoji. 
sum,  there  was  good  reason  to  believe  that  the 
Defendant  would  do  so,  and  that  was  sufficient  to 
jristify  the  Plaintiff  in  waiting  the  result,  and  pro- 
ceeding in  the  mean  tiriie  j  that  the  Plaintiff  was 
not  bound,  accoifding  to  the  practice,  by  the  offfet 
which  had  been  made  after  action  brought;  It 
was  remarked,  that  in  the  affidavits  filed  in  support 
of  the  application,  it  was  nowhere  denied  that  more 
tfaain  the  sum  which  had  been  offered  was  due. 
That  circumstance,  it  was  submitted,  would  ne- 
gative vexation  or  oppression  on  the  part  of  the 
Plaintiff,  on  whose  behalf  it  had  been  shown,  that  a 
larger  sum  was  due  to  him,  if  ktvf  part  of  his  de- 
mand were  just^ 

The  case  of  Sawbridge  v.  Corwell  (a)  was  cited 
fbf  the  sake  of  the  {Principle  on  which  the  Plain- 
tiff rested  his  opposition  to  this  nile,  although 
there  the  Court  determined,  that  in  a  case  of  clear 
texation  and  trick,  they  would  not  allow  the 
Plaintiff  costs  of  the  dleclaration^  where  the  De- 
fendant had  done  all  in  his  power  to  make  a  ten- 
der of  the  debt  and  costs.  The  Court  said  Ihere^ 
"  It  is  noti  however,  to  be  taken  as  a  general  rule, 
that  because  a  man  does^  pads  causd^  or  firom  hav- 
ing no  hope  of  getting  paid  if  he  recover  more; 
ultimately  accept  a  smaller  sum  than  he  at  one 
time  claimed,  he  was  therefore  to  pay  the  costs." 

(a)  4  Taunt.  255- 

•  VOL.  XI.  o  o  In 
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I83«.  In  the  cases  cited  from  the  2d  Taunton^  the  whole 

sum  had  been  offered  to  be  paid,  with  all  the 
costs ;  and  in  Burmester  v.  Hilch  (a),  the  Court 
refused  a  Rule  to  show  cause  why  the  Defendant 
should  not  be  at  liberty  to  pay  into  Court  the  full 
demand  and  costs  up  to  the  time  when  the  De- 
fendant had  ofiered  to  pay  the  sum  demanded  and 
costs,  the  application  being  made  upon  the  ground 
of  that  offer. 

Jones^  in  support  of  the  Rule,  urged  that  the 
cases  had,  in  modern  times,  established  a  prac- 
tice which  would  warrant  this  application  ;  for  it 
bad  been  frequently  determined  on  the  fair  and 
equitable  principle,  that  where  a  Plaintiff  takes  out 
of  Court  a  sum  of  money  less  than  his  demand  paid 
in  by  the  Defendant,  on  pleading  that  precise 
sum,  together  with  costs,  having  been  tendered 
and  refused  before  declaration  filed,  and  the  Plain- 
tiff  does  not  show  that  any  circumstance  has  oc- 
curred since  the  offer  made  to  render  it  adviseable 
to  accept  that  sum  after  plea,  which  did  not  exist 
before  the  filing  of  the  declaration,  the  Courts 
would  only  allow  the  Plaintiff  the  costs  of  proceed- 
ing up  to  the  time  when  the  offer  was  made.  That 
was  the  principle  on  which  the  Court  proceeded 
in  the  case  of  James  v.  Raggett  (J})^  which  was 
'precisely  similar  in  circumstances  to  the  present 
There  the  Court  said,  '^  This  is  a  most  reasonable 

(«)  18  East,  551.  {b)  2  Barnew.  and  Aid.  776.* 

*  In  Uiat  case  there  were  two  separate  demands  made  by  the  Decla- 
ration, and  the  Defendant  paid  the  whole  of  one  into  Court,  ai>d  the 
Plaintiff  abandoned  the  other,  having  no  evidence  to  support  it,  and 
made  the  offer  alluded  to  in  the  Judgment. 

application. 


HILARY   TERM,    3   AKD   4  GEO.  IV.  539 

application.     The  Plaintiff's  offer  to  stay  proceed-       1823. 
ings  upon  the  Defendant'^  paying  the  costs,  now     ^^^^J'^ 
comes  too  late,  costs  having  been  incurred  subse-    ^   »• 
quently  to  the  8th  of  May.     It  is  consistent  with 
justice  that  the  Defendant  should  be  at  liberty  to 
set  off  the  costs  he  has  incurred  since  the  refusal 
of  his  offer,  against  those  of  the  Plaintiff,  up  to 
the  8th  of  May^  when  the  summons  was  taken 
out.*' 

If,  by  the  practice,  the  Defendant  were  allowed 
to  pay  into  Court  the  sum  admitted  to  be  due,  as 
soon  as  he  should  be  served  with  process,  and  the 
costs,  (it  was  urged)  it  would  necessarily  follow, 
that  if  the  Plaintiff  proceeded  afterwards,  it  must 
be  at  his  peril ;  and  if  he  stopped  just  short  of 
trial  only,  he  would  be  obliged  to  pay  all  the  costs 
incurred  since  the  payment  pf  the  money  into 
Court ;  and  this,  in  effect  was  the  same  thing. 

In  a  recent  case  ( a\  it  was  said,  Mr.  Justice  HoU 
ro^rf— when  the  Defendant,  in  an  action  to  re- 
cover 38/.  before  the  declaration  was  filed,  took  out 
a  summons  to  stay  proceedings,  on  payment  of 
25/.  and  costs,  which  was  not  proceeded  in  because 
the  Plaintiff  claimed  more — on  a  subsequent  sum- 
mons, issued  after  the  25/.  had  been  paid  into 
Court,  and  a  plea  pleaded,  said,  he  should  make 
the  order  as  prayed,  which  was  in  terms  the  same 
as  this  Rule,  unless  the  Plaintiff  showed,  by  affida- 
vit, some  such  reaspn  for  changing  his  mind,  as 
that  a  material  witness  was  dead,  which  rendered 

{a)  a  Barnew.  and  Aid.  776. 

O  O  2  it 
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182a.  i^  unsafe  to  go  to  trial ;  or  other  feir  ground  had 
j^]^^^(^  occurred  since  the  former  summons,  for  accepting 
what  had  then  been  refused.  The  matter  stood 
over  for  that  purpose,  and  no  such  afiidavit  having 
1[>een  filed,  the  order  was  made,  and  the  Plaintiff 
had  to  pay  the  Defendant  a  sum  for  his,  the  De- 
fendant's, costs,  exceeding  his  own  costs  by  that 
amount.  Referring,  also,  to  TichTs  Practice  (a), 
and  the  cases  there  cited,  it  was  submitted,  that  if 
the  Plaintiff  had  required  time  for  deliberation,  he 
should  have  stayed  proceedings  until  he  had  made 
his  election,  and  should  not  have  gone  on  wantonly 
at  the  Defendant's  expence,  unless  he  meant  to 
have  proceeded  to  trial ;  in  which  case,  if  he  had 
not  recovered  more  than  had  been  paid  into  Court, 
the  Defendant  would  have  been  entitled  to  costs : 
a,nd  if  there  were  any  dispute  about  the  amount, 
the  Defendant  had  a  right  to  have  the  guestioi^ 
tried  as  well  as  the  Plaintiff,  in  order  to  settle  the 
matter  of  costs.  As  he  had  not  chosen  to  do  so, 
i^  was  insisted  that  this  Rule  ought  to  be  oRade 
absolute. 


%»▼ 


Richards,  Lord  Chiqf  Baron.  No  case  h,as  b?en 
cited  wherein  this  Court  has  granted  a  simHar 
application  under  the  circumstances  of  this  case. 
There  is  therefore  no  ground  for  urging  that  it  is 
agreeable  to  the  practice  of  this  Court,  whatever 
it  may  be  in  others,  to  do  that  which  is  required 
in  this  instancy :  and  however  convenient  it  might 
be  that  a  new  practice  should  be  established  in  any 
respect,  that  must  be  always  matter  of  considera* 

{a)  7ih  Edition,  pp.  644,  645. 

tion 
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tion  independent  of  i^ny  questioQ  |p  particulai  ^^aa. 
cases  which  incidentally  come  before  the  Court,  ^^^^[^ 
We  cannot  grant  or  refuse  a  motion  on  the  ground 
of  its  being  absti*£(ctedly  reasonable  or  useful  that 
any  particular  course  should  he  adopted,  if  the 
existing  practice  do  not  warrant  itt  It  would  be 
no  objection  therefore  to  our  discharging  this  Rule^ 
t.o  say,  that  it  is  inconsistent  with  the  particular 
practice  in  any  other  Court,  I  do  not  however  con^ 
sider  tliat  in  this  cas^  there  would  be  any  diversitj 
of  practice  in  doing  so,  under  the  circumstances 
now  sqbmitted  to  our  consideration,  according  to 
the  principle  of  the  cases  which  have  been  cited« 
The  original  Order  («)  was  obtained  by  the  De* 
fendant  on  motion,  after  the  filing  of  the  Declaca-. 
tion,  and  it  directed,  that  in  case  the  Plaintiff 
should  accept  the  sum  paid  in,  with  costs  to  be 
tfxedy  l\e  should  proceed  to  the  taxation,  and  the 
Defeadant  should  pay  such  costs,  and  thereupon 
s^ll  further  proceedipgs  were  to  be  staid.  The  pro- 
posal now  made  is,  that  the  Plaintiff  having  ac* 
cepted  the  money  paid  in,  sjiall  himself  pay  all  the 
Qosts,  although  at  the  time  when  that  order  wa& 
made,  the  Defendant  engaged  to  pay  the  costs 
then  incurred^  So  that  the  Defendant  after  having 
obtained  such  an  order  according  to  the  practice 
of  the  Court,  would  use  it  to  take  the  Plaintiff  in, 
by  coming  with  another  motion  applying  to  dis- 
charge his  own  order,  as  >&r  as  regards  the  pay- 
ment of  costs  by  himself,  and  that  on  the  ground 

(a)  The  Rule  for  bringing  the  money  into  court,  and  in  this 
court  the  order  for  payment  of  the  costs,  is  peremptory.  Vide 
Plummer  v.  Savage,  ante,  vol,  vi,  126. 

of 
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1823.       of  the  Plaintiff  having  accepted  the  money,  on  the 

^^j^     payment  of  which   into   Court  that  order  was 

Harrison,    founded,    and  ou  the  acceptance  of  which  the 

Richard$,c.B.  Defendant  undertook  to  pay  the  costs  also  into 

the  bargain,  making  an  attempt' to  throw  on  the 

Plaintiff  the  burthen  of  the  costs,  contrary  to  the 

practice  of  this  Court,  because  it  is  said  that  by 

the  practice  of  some  other  Court  it  may  be  done. 

There  is  no  time  limited  by  the  practice  within 

which  money  put  into  Court  must  be  taken  out. 

It  must  not  be  omitted  to  be  observed,  that  in 
this  case  the  Defendant  does  not  swear  that  no 
more  was  due  to  the  Plaintiff  than  the  sum  paid 
into  Court.  The  Plaintiff,  on  the  other  hand,  shews 
that  more  was  due,  and  it  is  sworn  that  until  that 
determination  was  changed,  the  cause  was  in- 
tended to  be  proceeded  in.  The  Plaintiff  however 
at  last  elects  to  take  out  the  money  which  had  been 
paid  in,  and  he  gives  a  sufficient  reason  for  so 
doing,  in  my  opinion.  It  was  the  most  prudent 
course,  considering  the  amount  of  the  difference. 
>  Now  I  consider  that  in  order  to  succeed  in  an  ap- 
plication of  this  sort,  it  ought  to  be  shewn  to  the 
satisfaction  of  the  Court,  that  the  money  which 
had  been  paid  in,  was  all  that  was  really  due,  or 
^  .  that  there  was  good  reason  for  thinking  so.  Un- 
less that  were  done,  I  should  hold  that  such  an 
application  ought  not  to  succeed.  More  especi- 
ally should  I,  where,  as  in  this  case,  it  is  shewn  not 
to  be  all  that  was  due.  There  may  be  up  to  the 
last  moment  very  good  reasons  for  not  going  to 
trial.    That  which  has  been  stated  in  this  instance 

is 
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is  an  obvious  one,  the  difference  in  the  amount  of      1B2S. 
the  remainder  of  the  claim  and  the  extra  costs  j  for     edwabds 
certainly  it  would  be  better  to  lo^  the  small  ba-    HARWion 
lance,  than  proceed  to  recover  it  at  three  times 
the  amount 

These  circumstances  I  think  sufficiently  distin- 
guish this  case  from  those  which  have  been  cited, 
even  if  it  were  desirable  that  the  practice  said  to 
prevail  in  other  courts  should  be  adopted  here. 

It  was  said  that  some  circumstance  should  have 
been  stated  to  shew  that  since  the  summons  was 
taken  out,  there  was  good  reason  for  taking  out 
the  money  paid  into  court,  which  was  wanting ' 
before.  I  do  not  see  that  there  is  any  foundation 
for  that  distinction,  or  that  any  actual  occurrence 
should  have  taken  place.  It  is  sufficient  if  the 
Plaintiff  is  disposed  to  alter  bis  mind,  and  he  may 
have  prudential  reasons  which  may  determine 
him,  which  he  had  not  before,  such  as  his  appre- 
hensions of  an  approaching  bankruptcy  or  in- 
solvency, and  many  others.  I  am  therefore  of 
opinion  that  this  Rule  should  be  discharged. 

Graham,  Baron.  I  am  of  the  same  opinion ; 
nor  do  I  think  that  the  grounds  of  our  determina- 
tion in  any  respect  conffict  with  the  decisions 
which  have  taken  place  in  other  Courts.  The  cir- 
cumstances of  this  case  clearly  distinguish  it  from 
those  to  which  we  have  been  referred.  If  there 
were  any  real  ground  for  a  special  application  to 
the  Court,  having  for  its  object  to  punish  the  ob- 
stinacy, 
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^tiHrey^  or  imprdpi^r  and  vfexatious  conduct  of  a 
j&arty  who  should  oppressively  refuse  a  reasonable 
ofler,  by  not  alloUring  him  more  than  a  certain 
qitadtunl^  the  Court  on  a  propeir  occHsion  would 
perhaps  grant  an  application  so  shaped  sis  to  ^uit 
such  a  measure.  There  is  in  this  case  abundantly 
enough  Jn  the  (acts  to  form  an  answefr  to  this  ap- 
plication. The  affidavit  of  thef  Plaintiff's  agent 
^heiWit  that  more  than  the  sum  pdid  was  considered 
du€i  throughout,  and  that  is  iiot  contrsldieted  in 
any  way,  or  attempted  to  be  made  doubtful.  Then 
the  expense  of  going  to  trial  is  in  this  case  an  am- 
ple reason  foi'  doing  what  tiie  Plaintiff  has  done, 
alAd  he  has  acted  throughout  under  the  advice  of 
his  Attorney.  Under  the  circumstances  of  this 
case  therefore,  1  am  of  opinion  that  this  applica- 
tioib  respecting  the  costs  is  ^uite  linreasonabie. 
Whatever"  we  nrfight  be  disposed  to  do  under  other 
circumstances^  I  must  say  I  think  the  Rule  ought 
to  be  disehaifged  with  costs. 


Gaurow,  Baron.  The  only  fear  which  I  have 
bad  was,  lest  we  sliould  be  acting  contrary  to  for- 
mer decisions,  in  discharging  this  Rule.  I  think 
however  that  we  may  do  so  without  infringing  the 
^xii!tciples  of  any  of  the  cases  which  have  b^en 
cited.  The  ofcject  of  abridging  the  experises  of 
legal  procee Angs,  has  been  (^  fatte  years  a  matter 
much  considered,  aiifd  it  has  to  a  great  extent  been 
successfully  effected^  by  the  ihtroduction  of  con- 
solidation rules,  rules  for  pa}'ment  of  moAey  iato 
Court,  the  rules  in  ejectment,  and  many  others, 
all  of  which  have  tended  very  greatly  to  ease  the 

expense 
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expense  and  difficulties  to  suitors  of  proceeding  at  ^^^^ 
Law.  It  might  perhaps  be  convenient  to  increase 
their  number,  by  adding  to  them  a  Rule*thKt  De* 
fendants  should  be  at  liberty  to  pay,  with  costs,  in 
the  earliest  stage,  what  they  should  admit  to  be 
due  to  the  Plaintiff,  though  perhaps  that  in  the 
pk^sent  state  of  the  practice  requires  the  interfer- 
ence of  the  Legislature. 

In  a  proper  case  however,  I  think  the  Court 
might,  on  a  special  application,  reach  the  justice 
of  the  matter,  where  there  should  be  occasion  for 
our  interference,  and  place  the  Plaintiff  in  a  situ- 
ation to  proceed,  at  the  peril,  not  only  of  not  re- 
ceiving, but  of  paying  costs. 

The  present  Case  certainly  is  not  one  which 
calls  on  us  to  make  this  Rule  absolute.  The  merits 
are,  from  all  that  appears,  with  the  Plaintiff.  The 
reason  which  he  gives  for  not  going  to  trial  is  sa- 
tisfactory. As  to  the  criterion  which  we  are  told 
ought  to  determine  this,  namely,  whether  a  dif- 
ferent state  of  things  has  since  arisen  so  as  to  have 
made  it  expedient  to  take  the  money  out  of  Court, 
I  do  not  think  that  that  is  what  we  ought  to  re- 
quire to  be  shewn.  The  Plaintiff  may  have  heard 
it  whispered  that  a  bankruptcy  was  in  contempla* 
tion,  that  symptoms  of  insolvency^  had  becom.e 
visible,  and  many  other  reasons,  which,  although 
suflScient  to  determine  a  prudent  Plaintiff  to.  act  as 
this  Plaintiff  had  done,  might  not  be  enough  to 
satisfy  a  Court  that  there  was  any  actual  necessity 
for  so  doing,  if  that  were  to  be  required.    Then 

it 
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1888.      jt  has  J^een  well  observed  by  my  Lord  C%^ 

that  the  Defendant  now  requirea  us  to  cancel  all 
that  he  himself  had  asked  of  the  Court  before. 

Gwrfiwy  B.  This  determination  proceeding  on  the  circum- 
stances of  this  case,  I  do  not  consider  it  aa  em- 
barra^ing  any  opinion  which  I  may  fai/ereafter  give 
on  any  other  case  which  may  be  brought  before 
the  Court  on  a  special  application,  under  other  cir- 
cumstancesk  We  ra;ay  then  perhaps  determine  ac- 
cording to  what  is  said  to  be  the  result  of  the  cases 
which  have  been  cited* 

Rule  discharged. 

With  costs; 
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In  the  Exchequer  Chamber. 

[In  Error  prom  the  Court  op  Exchequer.] 

Coram  Abbott,  Lord  Chief  Justice,  and  Dallas, 
Chief  Justice  C.  P. 


The  Attorney-General  v.  Bacchus,  Priscilla,       1823. 
his  Wife,  and  Mashiter.  ST^X^^ 

X  HIS  information  (in  debt)  was  filed  against  the  constmction 
Defendants  for  the  recovery  of  the  legacy  duty,  at  Bcquwtofaii 
the  rate  oilOl.  per  cent. ^  charged  to  be  payable  to  dX&c'ofth'e 
the  Crown  by  the  Defendants,  as  Executors  and  S? "'^^0 
residuary  Legatees  of  the  personal  estate  of  John  Gfa^aiTd'Sr' 
OgdeUf  on  account' of  the  residue  of  the  personal  tort)dau^"Sr 
estate  of  the  Testator  bequeathed  to,  and  retained  ^^^^""jj^j.^^' 
by  them  under  his  Will,  for  the  benefit  of  the  De-  !*'"»  adminis- 

"^  '  trators  and  as- 

fendant  Bacchus,  a  stranger  in  blood  to  the  Tes*  "jpv  for  their 

°  ,  absolute  bene- 

tator •  ^t :  Held  not  to 

be  chargeable 
nnder  the  55th 
_,         -  ,    .  .!,./»       of  Geo.  IIL 

The  facts  were  stated  m  a  special  verdict  for  ch.i84.sched. 

1  r»    1       •    •  •    •  /»    t       ^  ^*  ^'th  the 

the  purpose  of  obtaining  the  opinion  of  the  CoClrt  highest  duty 

,  .  ^,  .  of  101.  per  ceni. 

on  the  question  of  law  (a).  on  the  whole 

amoont,  as  be- 
ing a  legacy  ' 

The  case  was  twice  argued  in  the  Court  below:  ?e7oWim;to 

or  for  m  be- 
nefit of  O.B. 
the  hoabandy  a  stranger  in  blood  to  the  deceased ;  nor  to  be  chargeable  wholly  with 
the  lowest  dotv  of  lUper  cenUy  as  being  a  legacy  given  to,  or  devolved  to  or  for  the  be- 
nefit of  a  child  of  the  deceased  (in  the  person  of  the  daughter),  but  to  be  chargeable  by 
moieties  as  being  a  bequest  for  the  benefit  of  each  to  the  amount  of  one  half;  and  there. 
fon,  aa  to  one  moiety^  chargeable  to  the  highest,  and  as  to  the  other  to  the  lowest  daty. 

(fl)  Vide  ante,  Vol.  IX.  p.  SO. 
VOL.  Xlt  F  p  first 
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1823.      first  in  Easter  Term,  1819,  by  Shepherd  for  the 
T^ZnoR'  Crown,  and  Denman  for  the  Defendants,  when  the 
xbt-Obneral  CQurt  of  JEachequer  gave  Judgment  as  has  been 
a^^othen.    ^^^^^^X  reported  in  a  former  Volume  (aj\ 

1830.  On  the  second  occasion  in  Michaelmas  Term, 

^J!!'^^^^!^^  the  argument  was  supported  by 

The  Attorney-General  for  the  Crown ;  and  by 

Denman  for  the  Defendants :  when  the  Court 
gave  Judgment  for  the  Crown,  adjudging  as  they 
had  done  before,  that  as  to  one  moiety  of  the  residue 
of  the  personal  estate  and  effects  of  the  Testator, 
a  duty  of  1/.  per  cent,  was  payable  to  the  Crown, 
and  as  to  the  other  moiety  a  duty  of  lOLper  cent. 

Upon  that  judgment  a  writ  of  Error  was  brought 
by  the  Attomey-Generalj  and  the  case  was  argued 
more  elaborately  before  the  Lord  Chief  Justice  of 
the  Kin^s  Bench  and  the  Lord  Chief  Justice  of 
the  Common  Pleas,  on  Wednesday  the  SOth  of  Jfl- 
nuary,  in  Hilary  Term,  1822,  by 

1822.  The  Attorney-General  who  supported  the  assign- 

Whry  Term,  ^^^^  of  crrors,  and 

SOth  January, 

Denman^  contrdj  for  the  Judgment  of  the  Court 
of  Exchequer. 

For  the  Crown  it  was  contended  that  the  Judg- 

(«)  Vol.  IX.  p.  30. 

ment 
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ment  of  the  Court  of  Ea^chequer  could  not  be  sus-       ^823. 
tained  in  point  of  law.     It  was  insisted  that  the    T^JJ^ACriiR. 
legacy  duty,  at  the  rate  of  10/.  per  cent  was  pay-  ""^-general 
able  on  the  whole  sum  retained  by  the  Defendants     ^,^5??^' 

•^  and  Others. 

under  the  residuary  bequest,  as  being  retained  for 
the  benefit  of  the  Defendant  BacchtiSy  the  husband 
of  the  testator's  daughter,  who  was  a  stranger  in 
blood  to  the  Testator. 

The  AUomey-General  stated,  from  his  instruc- 
tions, before  he  proceeded  to  argue  the  question, 
that  it  was  considered  to  be  one  of  very  great  im« 
portance,  and  that  it  had  always  been  the  practice 
of  the  stamp  department  of  the  revenue,  acting 
under  the  advice  of  very  eminent  lawyers,  to  re- 
quire and  take  10/.  per  cent,  upon  the  whole  of 
such  residuaiy  bequests  in  similar  cases,  and  that 
the  consequence  of  the  present  determination  of 
the  Court  below,  if  correct,  and  it  should  be  af- 
firmed, would  be  to  give  to  parties  who  had  been 
heretofore  so  dealt  with  a  right  to  demand  that  so 
much  should  be  refunded  to  them  as  the  difference, 
upon  all  such  occasions,  between  the  sum  paid  and' 
the  sura  payable  would  amount  to.     He  then  sub- 
mitted that  the  question  would  depend  on  the  con- 
struction to  be  put  on  the  various  Acts  of  Parlia- 
ment by  which  duties  on  legacies  had  been  im- 
posed, and  as  applied  to  those  statutes  on  the 
question  of  law,  whether  the  present  bequest  was  a 
legacy  for  the  benefit  of  the  husband  or  of  the  wife, 
in  other  words,  whether  it  was  for  the  benefit  of  a 
daughter  or  of  a  stranger  in  blood  ? 

p  p  2  The 


r, 
niifl  Othen. 
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1823.  The  attention  of  the  Court  was  first  directed  to  the 

tJJTattor-  statutes  in  support  of  the  argument  for  the  Crown, 
hby-Oehirai.  beginning  with  the  earliest,  the  20th  of  Geo.  S. 
Bacchus  ^Jj^  gg,  which  imposed  an  ad  valorem  stamp  duty  on 
the  receipt  of  the  legacy.  Then  by  the22d  of  Geo.  3. 
ch*  58.  the  duties  generally,  were  augmented  in 
amount,  but  legacies  payable  to  wife,  children  and 
grand«children  were  thereby  exempted  from  the 
augmentation  duties:  and  so  they  were  afterwards 
by  the  29th  of  Geo.  3.  ch.  51.  By  the  36th  of 
Geo.  3.  ch.  52.  (upon  which  statute  it  was  agreed 
this  question  would  turn)  new  duties  were  imposed 
and  made  payable,  not  through  the  medium  of  a 
receipt  stamp,  but  by  charging  a  certain  duty  on 
the  legacy  itself.  By  the  2d  section  of  that  statute 
it  is  enacted,  "  That  upon  every  legacy  specific  or 
•*  pecuniary,  or  of  any  other  description,  of  the 
*•  amount  or  value  of  20/.  or  more,  given  by  any  Will 
**  or  Testamentary  instrument  of  any  person  who 
**  shall  die  after  the  passing  of  this  Act,  out  of  the 
^*  personal  estate  of  the  person  so  dying,  and  also 
<^  upon  the  clear  residue  and  upon  every  part  of  the 
^^  clear  residue  of  the  personal  estate  of  every  per* 
<*  son  who  shall  so  die,  whether  testate  or  intestate, 
"  and  leave  personal  estate  of  the  clear  valueoflOOt 
^*  or  upwards,  which  shall  remain  after  deductiog 
*^  debts  funeral  expences  and  other  charges,  and 
*^  specific  and  pecuniary  legacies,  (if  any,)  whe- 
"  ther  the  title  to  such  residue  or  to  any  part  there- 
"  of  shall  accrue  by  virtue  of  any  testamentary 
^^  disposition  or  upon  intestacy,  there  shall  be 
''  raised,  levied,  collected  and  paid  unto  and  for 
^*  the  use  of  his  Majesty,  his  heirs  and  successors, 

Mjhe 
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•*  the    several   duties,    after  the   rates,   and   in       1893. 
"  manner  following,  that  is  to  say,  where  any  such    Yhe^^noi^ 
*•  legacy  or  any  residue  or  part  of  residue  of  any  ney-gemeral 
**  such  personal  estate  shall  be  given,  or  shall  pass     ®j^qJ^ 
"  to  or  for  the  benefit  of  a  brother  or  sister  of 
*•  the  deceased,  or  any  descendant  of  a  brother  or 
"  sister  of  the  deceased,  there  shall  be  charged  a 
"duty  of  2L  for  every  100/.:  and  if  the  legacy 
"  is  given  to  a  stranger  in  blood  there  is  imposed 
"  in  the  same  words,  a  duty  of  6L  per  cent*"^ 

The  16th  section  enacts,  "  That  where  any  le- 
<(  gacy  or  residue  or  part,  &c,  shall  be  so  given 
''  to  or  for  the  benefit  of  any  person  or  persons  in 
"joint-tenancy,  some  or  one  of  whom  shall  be 
"  chargeable  with  any  duty  thereby  imposed,  and 
^*  some  or  one  of  whom  shall  not  be  so  chargeable, 
^'  the  person  or  persons  chargeable  with  duty  shall 
"  pay  such  duty  in  proportion  to  the  interest  of  such 
"  person  or  persons  respectively  in  such  bequests^ 
**  and  if  any  person  or  persons  chargeable  with 
^'  duty  and  entitled  in  joint-tenancy  as  aforesaid, 
"  shall  become  entitled  by  survivorship  or  by  se- 
"  verance  of  the  joint-tenancy,  to  any  larger  inte- 
"  rest  in  the  property  bequeathed  than  that  in 
'*  respect  of  which  such  duty  shall  have  been  paid, 
^*  then  and  in  such  case  all  and  every  such  person 
"  or  persons  so  becoming  entitled  by  survivorship 
"  or  by  severance  shall  be  charged  with  the  same 
^'  duty  as  if  the  property  to  which  such  joint-tenant 
"  or  joint-tenants  shall  so  become  entitled  had  been 
^  originally  given  to  or  for  the  benefit  of  such  per- 
•*  son  or  persons  only/' 

the 
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IS9,1,  The  17th  section  enacts,  "  That  where  ai 

TheAtTcm.  "  S^^y  ^^  ^"y  residue  or  part  of  residue  sh 
key^Gejwehai.  tc  given  sulject  to  any  contmge7wy  which  ma^ 
**  feat  sucli  gift,  and  whereupon  the  same  mi 
*^  to  some  other  persons  or  person,  mich  k 
'^  (unless  chargeable  as  an  annuity  under  the 
**  visions  in  the  Act  contained)  shall  be  chi 
**  mill  duty  as  an  absolute  bequest  to  the  pers 
'*  persons  wlio  shall  take  the  same,  subject  to 
'*  contingency,  and  such  duty  shall  be  paid  c 
"  the  capital  of  such  legacy  or  residue  or  pi 
**  residue,  notwithstanding  the  same  may, 
"  such  contingency,  go  to  some  person  not  ch 
*'  able  with  the  same  duty  or  with  any  duty: 
*'  if  such  contingency  shall  afterwards  happen, 
"  the  property  so  bequeathed  shall  thereupo 
"  in  such  manner  that  the  same,  if  taken  inn 
*'  ately  after  the  death  of  the  testator  or  test 
*'  under  the  same  title,  would  have  been  chargi 
"  with  a  higher  rate  of  duty  than  the  duty  so  ; 
*'  the  person  or  persons  becoming  entitled  th^ 
**  shall  be  charged  with  and  shall  pay  the  d 
'*  ence  between  the  duty  so  paid  and  such  hi 
"rate  of  duty." 


The  next  Act — the  44  Geo,  3.  cap.  98.— in( 
imposes  additional  duties. 


That  was  followed  by  45  Geo,  5.  c.  28,  w 
imposes  additional  duties  on  legacies  to  child 
By  48  Geo.  3.  c.  49,  still  further  duties  are  ippc 

By  55  Geo,  3.  ch.  184,  sched.  part  S,  a  ciT 
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rate  of  duty  is  iaiposed  upon  legacies  given  by  ^82?. 
persons  who  died  before  the  5th  of  ^P''^  1805.  xbTArTOR- 
Where  the  testator  shall  have  died  after  that  ""v-gbnerai. 
time,  w  was  the  case  in  this  instance,  there  is  ^^^^^^ 
made  payable  **  for  every  legacy  specific  or  pecu- 
niary, of  any  other  description,  of  the  amount' or 
v^ue  of  20/.  or  upwards,  given  by  any  will  or 
te9tafiientary  instrument  of  any  person  who  died 
aftqr  the  5th  of  Aprils  1805,  either  out  of  his  or 
J>er  personal  or  moveable  estate,  or  out  of  or 
charged  upon  his  or  her  real  or  heritable  estate, 
or  out  of  any  monies  to  arise  by  the  sale,  mortgage, 
or  other  disposition,  of  his  or  her  real  or  heritable 
estate  or  any  part  thereof,  and  which  shall  be 
paid,  delivered,  retained,  satisfied  or  discharged 
after  the  Slst  of  August^  1815,  and  also  for  the 
clear  residue,  where  any  such  legacy  or  residue  or 
any  share  of  such  residue  shall  have  been  given  or 
haive  devolved  to  or  for  the  benefit  of  the  children  qf 
Jhe  deceased^  or  any  descendants  of  a  child  of  the 
deceased  1/.  per  cent."  Then  SL  per  cent,  is  made 
chargeable  upon  legacies  to  brothers  and  sisters 
and  other  collateral  relations.  And  rthere  ami 
such  legacy  or  residue  or  any  share  of  such  residue 
shall  have  been  given  or  have  devolved  to  or  Jbr  the 
ben^  qfany  person  in  other  degree  of  collateral 
consanguinity  to  the  deceased  than  is  above  de- 
scribed, or  to  or  Jbr  the  benefit  qfam/  stranger  in 
blood  to  the  deceased^  a  duty  is  imposed  at  and 
ij^ier  the  rate  qf  lOl.  per  cent,  on  the  amount  or 
value  thereof.  And  it  enacts  (by  section  8)  ^*  that 
all  the  powers,  provisions,  clauses,  and  penalties 
contained  in  .and  imposed  ))y  the  several  Acts  of 

Parliament 


182S.       Parliament  relating  to  the  duties  hereby  repealed. 
The  attor-   ^"^  ^^®  Several  Acts  of  Parliament  relating  to  any 
■ey-geweral  pj^Qj,  duties  of  the  same  kind  or  description,  shall  be 
a^/otheA.    ^f  ^"11  force  and  effect  with  respect  to  the  duties 
thereby  granted;  and  to  the  vellum,  parchment  and 
paper  instruments,  matters  and  things  charged  or 
chargeable  therewith,  so  far  as  the  same  are  or  shall 
be  applicable  in  all  cases  not  hereby  expressly  pro- 
vided for,  and  shall  be  observed,  applied,  enforced 
and  put  in  execution  for  the  raising,  levying,  col- 
lecting and  securing  the  duties,''  &c. 

After  the  consideration  of  the  terms  of  the 
several  Statutes,  he  submitted  the  first  questions 
that  would  arise  would  be,  what  interest  passed 
under  this  bequest  to  the  husband,  and  what  to 
the  wife?  or  whether  any  such  interest  passed  to 
the  wife  under  this  residuary  bequest  in  the  will 
to  both,  as  would  defeat  the  right  of  the  husband 
and  enable  her  to  claim  any  part  of  the  residue 
apart  from  and  independently  of  him  within  the 
true  meaning  of  these  provisions  of  the  legisla- 
ture i  It  was  anticipated  that  it  would  be  con- 
tended on  the  other  side,  as  it  had  been  before  in 
tlie  argument  in  the  Court  below,  that  this  be- 
quest was  altogether  meant  to  be,  and  was  in 
effect  purely  and  wholly  for  the  benefit  of  the  wife, 
being  as  to  the  husband,  merely  a  chose  in  action; 
— that  the  husband  takes  nothing  under  the  will 
as  a  mere  legatee,  but  only  acquires  a  right  by 
operation  of  law  to  the  fund  so  given  to  himself 
and  Jhis  wife,  deriving  his  title  from  his  character 
of  husband  to  property  which  he  may  nevertheless 

sufier 


The  Attor- 
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suffer  to  become  the  sole  property  of  his  wife  if  1S23. 
she  should  survive  him,  by  his  not  having  reduced 
his  right  into  possession  during  his  life.  To  this 
it  was  answered,  that  even  so  considering  it,  these  a^^oSSl. 
statutes  were  so  worded  as  to  apply  to  such  an  in- 
terest and  to  affect  the  husband's  right  under 
such  circumstances,  independently  of  that  possible 
and  remote  interest  which  the  wife  might  perhaps 
at  some  time,  under  a  very  particCilar  state  of 
things,  acquire  in  the  same  fiind.  He  contended 
that  the  legal  effect  and  operation  of  such  a  be- 
quest being  to  give  to  the  husband  an  immediate 
available  interest  in  the  whole,  it  must  be  consi- 
dered to  be,  in  the  words  of  the  Act,  a  legacy  or 
residue  given  or  devolving  to  or  for  the  benefit  of 
a  stranger  in  blood,  the  husband  being  in  no  de- 
gree of  kindred  or  consanguinity  with  the  de* 
ceased,  and  consequently  chargeable  with  the 
legacy  duty  after  the  highest  rate  of  10/.  per  cent 

It  was  urged  that  as  affecting  real  property 
even,  there  is  a  great  and  marked  distinction  in 
respect  of  the  property  of  which  a  woman  becomes 
seised  before  her  marriage,  and  that  to  which  she 
acquires  title  after  her  marriage,  under  grant  or 
other  conveyance  executed  to  her  husband  and 
hen  In  the  latter  case  they  both  take  the  whole 
in  succession  by  entireties  and  not  by  moieties  or 
as  joint-tenants.  During  their  joint-lives  the  whcJe 
and  entire  interest  in  the  estate  is  in  the  husband. 
In  the  comment  by  Lord  Coke  upon  the  section 
291,  in  Littleton  lib.  S,  cap.  S,  p.  187  b.  it  is 
said,    <^  If  a  joint-estate  be  made  of  land  by  a 

husband 


9ud  Others. 


4833.  bu^band  and  wife  and  to  a  third  person,  in  this 
TbTATWB.  ^^  '^^  husband  and  wife  have  in  law  in  their 
nnH'QwKRAL  right  but  the  moiety,  and  the  third  person  shall 
bave  a3  much  as  the  husband  and  wife,  viz.  the 
other  moiety,  &c.  and  the  cause  is  for  that  the 
husband  and  wife  are  but  one  person  in  law,  and 
are  in  like  case  as  if  an  estate /be  made  to  two 
joint-tenants  where  the  one  hath  by  force  of  the 
jointure  the  one  moiety  in  law,  and  the  other  the 
other  moiety,  &c.  In  the  same  manner  it  is 
where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men  :  in  this  case  the  husband 
and  wife  have  but  the  third  part,  and  the  other  two 
men  the  other  two  parts,  &c/'  The  reason  after- 
wards given  [187.  b.]  is,  "  because  they  are  only 
one  person  in  law ''  and  therefore  it  is  added  ^*  It 
bath  been  said  that  if  a  reversion  be  granted  to 
a  man  and  a  woman  and  their  heirs,  and  before 
attornment  they  intermarry,  and  then  attornment 
is  made,  that  the  husband  and  wife  shall  have  no 
moietieis  in  this  case." 

That  being  the  law  with  respect  to  a  fee-simple 
cistate,  the  whole  being  in  the  husband,  one  ques- 
tion will  be  what  is  the  legal  effect  of  a  gift  by  will 
of  a  personalty  to  a  husband  and  wife  after  marriage, 
with  respect  to  the  interest  taken  under  it  by  the 
husband  i  It  was  admitted  that  there  was  bo  case 
to  be  found  in  the  books  on  that  point,  precisely 
similar  to  the  present  In  1  st  Rollers  Abridgment, 
Title  Baron  and  Feme^  page  343,  placitum  h  ^^ 
seq,  it  is  stated,  that  if  baron  SLodJ^ime  be  joint 
tenants  for  years  of  land,  the  Baron  may  dispel 
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of  all.    So  &r  has  that  doctrine  been  cariiedy       iSSS^. 


that  it  was  decided  in  the  case  of  Jnkerstein  v.  ^^  Anm- 
Clarke  (a)^  that  where  a  bond  was  given  to  a  hqs-  «wwr-©»««*«a. 
band  and  wife  describing  her  to  be  the  adminis-  ^3*§tKL 
tratrix  of  a  third  person,  the  husband  who  brought 
an  action  upon  that  bond  might  declare  upon  it 
as  a  bond  to  himself  alone.  The  Defendant  had 
pleaded  non  est  factum^  and  upon  the  trial  it  was 
contended,  upon  the  production  of  the  bond,  that 
the  bond  was  not  the  bond  described  in  the  de- 
claration— a  bond  to  the  husband  alone,  but  that 
it  being  a  bond  to  him  and  his  wife  as  administrar 
trix,  the  wife  ought  to  have  been  joined  in  the 
action,  and  that  the  husband  could  not  declare 
qpon  it  as  a  bond. given  to  the  husband  alone. 
The  Plaintiff  was  nonsuited  on  that  point,  and  on 
a  motion  to  set  it  aside,  the  Court  held  that  the 
action  was  well  brought.  In  the  case  of  BecBoer 
V.  hane  (I&),  cited  in  that  case,  it  was  determined, 
that  where  a  covenant  is  made  by  a  husband  and 
wife,  the  husband  may  declare  upon  that  coy^iant 
alone. 

Tliefie  cases  (it  was  ui^ged)  shew  that  with  re- 
spect to  personalty  given  by  deed  or  secured  by 
bond  to  husband  and  wife,  the  husband  may  treat 
it  as  a  security  or  as  property  given  to  himself  r. 
alone,  and  may  alone  recover  the  subject-matter 
at  law.  That  doctrine  will  be  found  to  be  carried 
still  further  with  respect  to  leases  fpr  years.  It 
has  been  held,  that  where  a  lease  for  years  was 

(a)  4  T.  R.  G16.  (6)  2  Mod.  317. 
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made  to  the  baron  and  feme  as  in  this  case,  thd 
whole  interest  is  in  the  baron  during  coverture, 
so  as  that  it  would  be  extinguished  by  Ai^  accept- 
ance of  a  feofiment.  That  is  established  by  the 
case  ofDoxming  v.  Seymour  (a).  A  distinction  is 
made  in  the  case  by  the  Court  between  a  lease  and 
a  conveyance,  by  bargain  and  sale  enrolled  or  by 
fine,  and  it  seems  to  have  been  the  opinion  of  the 
Court,  or  at  least  of  the  Reporter,  that  it  might 
have  been  otherwise  in  the  latter  case.  But  in 
Bacon^s  Abridgement  (b)j  where  this  case  is  men- 
tioned, that  proposition  is  queried  by  the  writer  of 
that  article  (considered  to  be  Lord  Chief  Baron  GU- 
bert)y  <<  because  the  lease  being  made  after  mar- 
riage, when  there  are  no  moieties  between  husband 
and  wife,  the  husband  cannot  be  said  to  be  possessed 
thereof  in  her  right  more  than  in  his  own,  but  both 
are  possessed  by  entireties }  therefore  it  should  seem 
inHhat  case  likewise  that  the  term  would  bemerged.^ 


It  was  further  submitted  that  if;  would  be 
cient  in  this  case  to  establish,  that  by  operation  of 
law  the  husband  was  entitled  to,  and  might  legally 
possess  himself,  under  this  bequest,  of  the  whole 
of  the  property  thereby  bequeathed  to  him  and 
his  wife,  and  if  so  it  would  not  be  necessary  to 
enquire  what  would  be  the  effect  of  a  case,  in 
which  the  husband,  under  such  a  bequest  as  this, 
should  not  actually  reduce  the  property  into  pos- 
session during  the  coverture  i  at  least,  what  would 
be  the  effect  of  that,  with  respect  to  the  right  of 


(a)  Cro.Eliz,912. 


(6)  Tit,  BaroD  and  Flme,  Vol- 1 -P*  28^ 

the 
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the  wife  if  she  survived,  although  th(g  Court  below       1883. 
appeared  to  have  entertained  an  opinion  that  that  ^^  attoe- 
consideration  was  necessary  to  the  determination  "bv-gwiwiai, 
of  this  question.     If^however,  it  should  be  esta-     ^^J?^ 
blished,  that  upon  the  death  of  the  Testator,  the 
husband,  in  point  of  law,  became  possessed  or  en- 
titled to  be  possessed  of  the  whole,  the  public  can- 
not be  deprived  of  the  duty  which  is  made  to  attach 
upon  the  beneficial  interest  given  to  him  by  this 
bequest,  on  the  hypothesis  that  it  might  not  become 
his  property,  by  the  laches  or  by  the  negligence 
of  the  husband,  or  even  by  his  deliberate  iaten- 
tion  to  elect  not  to  reduce  it  into  possession,  for 
the  purpose  of  giving  to  the  wife  the  whole  and 
sole  benefit  of  it,  if  she  survived.     It  was,  at  the 
same  time,  insisted  that  that  question  could  not 
be  raised  upon  this  record,  where  it  was  found  that 
there  had  been  a  retainer  of  this  property,  by  and 
on  behalf  of  these  parties.  Defendant,   one  of 
whom  was  the  husband  himself,  and  he  must  be 
considered,  consequently,  as  having,  in  fact,  re- 
tained it  for  his  own  benefit,  being  himself  one  of 
the  executors  of  the  Testator. 

It  was  then  put  in  argument,  that  supposing 
this  were  a  case  of  a  bequest  to  a  son  of  the  Tes- 
tator and  his  wife  (or  a  gift  to  the  wife  of  a  son),  it 
.  would  then  have  been  successfully  contended  that 
a  duty  of  1/.  per  cent,  alone,  would  attach  upon 
this  property,  for  it  would  be  said  he  is  the  person 
who  takes  the  interest  under  this  bequest,  and  is 
the  person  who  is,  in  the  first  instance,  entitled  to 
call  for  the  legacy,  and,  therefore^  he  being  the 

son 
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1825.       son  of  the  Testator,  the  duty  of  1/.  per  cent  only 
iiie  attor.   would  be  payable  by  him :  and  of  that  proposition 
mt-gbnerai.  |;h^  present  argument  was  the  converse,  and  was 
a^^othm     t^^r^^^^^  equally  true. 

It  was  contended  broadly,  that  if  this  residuary 
bequest  had  been  to  the  wife  alone,  as  it  would 
be  by  consequence  and  operation  of  law,  a  gift 
to  and  for  the  benefit  of  the  husband,  inasmuch  as 
he  may  demand  payment  of  the  legacy,  and  as  he 
would  be  competent  alone  to  release  it,  or  to  sue 
for  it  alone  in  the  !Ecclesiastical  Court,  it  must, 
therefore,  even  in  that  case,  according  to  the  words 
of  this  statute,  be  considered  and  treated  as  a  le- 
gacy given  in  efiect  to  him,  and  that  would  be  suf- 
ficient to  entitle  the  Crown  to  the  higher  duty  im- 
posed by  the  statute,  as  being  a  legacy  of  the 
residue  given  to,  or  devolved  to  or  for  his  benefit 

[Abbott,  Lord  Chief  Justice. — There  is  one 
case  (a)  which  establishes,  that  if  the  husband 
die  before  payment,  or  even  before  he  would  be 
entitled  to  receive  it,  his  administrator  shall  be 
entitled  to  the  legacy.^ 

In  that  case,  it  was  held  that  the  administrator 
of  the  husband  might  release  a  legacy  left  to  the 
wife,  though  the  time  at  which  ife  was  payable 
had  not  expired,  for  he  has  an  interest  in  it 
before  the  time  of  payment  accrues*  That 
was  the  case  of  a  legacy  of  10/*  given  to  a 


(a)  Anon,  2  Rolle'e  Rep.  134. 

married 
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married  woman,  payable  in  eighteen  months  after       ld3^> 
the  death  of  the  Testator,   her  husband   died   t^^attoh- 
vrithin    the    eighteen    months-r      The    question  »»*-g««*^* 
arose  between  the  son  of  the  wife  and  the  husk    JJ^^SSS*^ 
band,  and  it  was  decided  in  favour  of  the  hud^ 
band. 

To  the  argument  used  on  the  former  occasion—- 
that  Courts  of  Equity  will  frequently,  under  cir- 
cumstances, interfere  to  prevent  the  husband  re- 
ceiving a  legacy  given  to  her,  unless  he  makes  a 
settlement  upon  the  wife,  from  which  it  wae  de-* 
duced  that,  therefore,  clearly  in  equity,  it  is 
considered  that  the  wife  had  an  interest  in  the 
sum  so  bequeathed — ^it  was  answered,  that,  ad- 
mitting that  to  be  so,  it  was  because  Courts  of 
Equity  act,  in  such  casecr,  With  a  particular  view 
regarding  such  legacies  diverso  intuitu.  They 
proceed  upon  this  principle,  that  if  the  husband 
is  obliged  to  come  into  a  Court  of  Equity  to  en-' 
ibrce  payment  of  a  legacy,  not  having  first  made 
a  proper  aAd  proportionate  settlement  upon  hk 
wifb,  the  Court  Will  not  aid  him  by  administering 
what  he  considers  equity,  unless  he  first  does 
what  the  Court  considers  equitable.  That  is  the 
only  principle  on  which  a  Court  of  Equity  CAtt 
ever  interfere,  and  that  can  only  happeft  where 
the  husband  is  driven  into  such  a  Court,  in  exttB-' 
ordinary  cases,  to  Obtain  sAtis&ction  of  the  legacy^ 
The  husband,  however,  might  release  the  legacy^ 
and  his  release  would  be  good,  as  against  the  Wife^ 
and  in  that  case  a  Conrt  of  Equity  could  not  in*' 
terfere  to  prevent    the    efiect    of  the    release. 

During 


1833.       During  the  coverture  the  husband  has  an  absolute 

ThTATTOR-   *°^  actual  interest  in  the  legacy  bequeathed  to 

xbt-Geiisral  his  wife,  and  it  must  be  admitted,  that  if  the 

and  ot^m.  ^^S^^Y*  ^^  ^^^^  ^^®  giveu  to  both,  had  been  ac- 
tually reduced  into  possession  by  the  husband, 
the  wife's  possible  and  contingent  interest  would 
be  completely  barred,  and  the  present  question 
could  not  have  arisen. 

It  was  submitted  that  what  the  Court  below  ap- 
peared to  have  considered  as  a  proposition  of  law, 
in  deciding  this  case,  that  it  was  a  sort  of  joint 
tenancy  in  the  husband  and  wife,  was  not  main- 
tainable, and  the  cases  and  dicta  cited  shew  that 
that  proposition  cannot  be  supported.  In  another 
point  of  view,  it  was  inquired  what  benefit  passed 
to  the  wife  under  this  bequest  ?  And  it  was  said  to 
be  clearly  a  mere  contingent  and  possible  interest 
only  in  case  she  should  survive  the  husband,  and 
the  husband  should  not  have  previously  reduced 
it  into  possession.  It  was  thereupon  insisted  that 
if  that  were  the  only  interest  which  she  takes  under 
this  bequest,  the  17th  section  of  the  Act  puts  the 
Defendant  out  of  Court,  because  it  has  contem- 
plated that  very  case,  providing  that  where  there  is  a 
legacy  given  to  A.  B.j  and  upon  a  contingency 
happening  then  over  to  C  i>,.  A*  B.  must  pay  the 
whole  duty  on  the  legacy  as  on  an  absolute  bequest 
to  him*  And  although  the  law  has  there  provided 
that  if  C  Z)*  takes  afterwards,  by  reason  of  that 
contiogencyj  as  he  would^  do  supposing  it  ha^l 
been  an  absolute  bequest,  and  would  therefore  be 
liable  to  the  higher  rate  of  duty*  it  is  remarkable 

tliit 
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that  there  is  no  provision  in  the  Act  for  refunding       1833. 
any  part  of  the  duty  taken,   if  the  last  taker   ^^^^^^^^ 
should  be  chargeable  with  less.  Supposing,  there-  "by^ehsr^l 
fore,  the  Defendants  could  establish,  though  it     baccbuii 

('  uid  Others. 

would  be  very  difficult  in  point  of  law  to  do  so, 
that  the  wife  has  a  contingent  interest  depending 
upon  the  death  of  the  husband  in  the  legacy,  not 
reduced*  into  possession  on  her  surviving  him, 
their  case  would  not  be  advanced  by  any  argu- 
ment deducible  from  that  hypothesis,  because  the 
husband  must  in  that  case  pay  the  whole  of  the 
higher  duty  in  the  first  instance. 

The  Attorney  General^  in  conclusion,  submitted 
generally  on  the  whole,  therefore,  that  in  case  of 
a  gift  of  personalty  to  the  husband  and  wife,  the 
husband  takes  the  whole  interest,  whether  he  re- 
duces it  into  possession  or  not,  and  there  would 
be  great  doubt  whether  the  wife  would  take  any 
interest,  but  supposing  she  would,  as  the  case  was 
put  in  the  Court  below,  it  would  be  the  same 
thing.  Admitting  that  some  benefit  was  intended 
for  the  wife,  and  although  the  legacy  in  case  of. 
her  death  would  not  have  lapsed,  as  her  surviving 
the  Testator  would  probably  have  entitled  her  to 
take  it,  still  that  does  not  at  all  advance  the  argu- 
ment of  the  Defendants,  if  it  be  established  that 
the  immediate  benefit  of  this  bequest  is  for  the 
husband,  and  for  the  husband  alone,  and  that  he 
in  point  of  law  takes  a  beneficial  interest  in  the  en- 
tirety at  once,  in  effect,  on  the  death  of  the  Tes- 
tator, whatever  possible  future  and  remote  interest 
the  wife  at  that  instant  might  have  in  it,  because, 
during  the  coverture,  the  husband  is  the  absolute 

VOL.  XI.  Q  Q  owner 
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owner  of  the  property,  and  might  at  any  moment 
defeat  that  interest  of  the  wife,  and  take  the  whole 
to  himself.  It  was  also  strongly  contended,  that 
in  a  case  like  this  the  duty  payable  by  the  husband 
could  not  be  made  to  depend,  as  between  the  Go- 
vernment and  these  executors,  upon  the  question, 
Whether  he  should  choose  to  reduce  the  legacy 
into  possession  or  not ;  and  the  whole  tenor  of  the 
statutes  shewed  that  itwas  intended  that  the  Crown 
should  take  the  duty  according  to  the  earliest  avail- 
able state  of  the  funds  after  the  death  of  the  testa- 
tor. The  executors  are  bound  to  pay  the  legacy- 
duty  at  the  time  when  the  legacy  is  retained.  And 
here  it  is  found,  that  there  has  been  already,  in 
fact,  an  actual  retainer  of  this  legacy  by  the  exe- 
cutors for  the  husband^  to  whom  they  are  there- 
upon bound  to  account,  as  they  would  indeed 
have  been,  even  supposing  him  not  to  have  been 
himself  one  of  the  executors.  He  has,  however, 
being  himself  an  executor,  actually  reduced  it 
into  possession  for  his  own  benefit. 


For  these  reasons  it  was  urged  that  the  Crown 
was  entitled  to  demand  the  higher  duty  for  the 
whole  of  the  residue  bequeathed  by  the  will. 


In  support  of  the  judgment  of  the  Court  of  Ex- 
chequer, on  the  other  hand,  it  was  submitted,  that 
the  arguments  now  used,  as  to  the  quantity  of  in- 
terest taken  by  the  husband  and  wife,  as  distinct 
from  each  other,  founded  on  the  old  common  law 
doctrine,  applicable  to  a  state  of  property  wholly 
different  from  that  in  which  personal  estate  is 
placed  in  modern  times,  when  these  Acts  of  Far- 

Utment 
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liament  were  passed,  could  have  no  application  or       JB33. 
bearing  on  such  a  question  as  the  present,  in  the   j^^  attor- 
state  in  which  the  property  of  this  country  now  wRv-GEWERAn 
stands,  and  with  reference  to  the  particular  ob-    ^^^qj^^J, 
jects  and  purview  of  these  Acts  of  Parliament. 
Much  stress  was  laid  on  the  circumstance  of  the 
judgment  in  question,  having  been  solemnly  and 
maturely  formed,  afler  a  second  argument,  by  the 
Court  of  Exchequer,  a  Court  peculiarly  conversant 
with  fiscal  qilestions  and  the  language  and  con- 
struction of  Acts  of  Parliament  imposing  duties, 
and  from  the  nature  of  its  jurisdiction  peculiarly 
acquainted  also  with  those  equitable  principles, 
upon  which  all  questions  of  property  in  this  coun- 
try, with  very  few  exceptions,  are  at  the  present 
time  considered  and  determined. 

It  was  urged  that  to  succeed,  the  argument  for 
the  Crown  must  show  that  this  is  not  to  any  ex- 
tent or  in  any  respect  a  bequest  for  the  benefit  of 
a  child  of  the  testator.  Adverting  to  the  fact 
found,  that  the  Defendants  Bacchus  and  Priscilla 
his  wife,  and  Mashiter^  being  the  executors,  had 
possessed  themselves  of  the  legacy,  and  had  re- 
tained the  same,  in  the  words  of  the  bequest  and  of 
the  statute,  *Uo  and  for  the  use  and  benefit  of  the 
person  or  persons  entitled  thereto''  (naming  them), 
it  was  insisted,  that  they  must  be  considered  to 
have  taken  possession  of  this  property  for  the  actual 
and  immediate  l>enefit  of  the  persons  expressly  de- 
clared to  be  entitled  to  it  by  the  will  of  the  testa- 
tor's son-in-law,  George  Bacchus^  and  his  (the  tes- 
tator's) said  daughter,  Priscilla^  his  wife,  their 

Q  Q  2  executors. 


1833.       executors,  administrators,  and  assigns,  and  for  their 
t'ITaC^.   absolute  benefit. 

urBY-GBMERAL 

o. 

Bacchus         It  was  Submitted,  that  Bacchus,  the  husband, 

and  Others.  ' 

could  not,  as  hajd  been  suggested,  acquire  the  ab- 
solute property  in  this  residue  whenever  he  might 
choose  to  do  so  by  reducing  it  into  possession,  for 
that  Mashiter  would  be  a  necessary  party  to  all 
that  should  be  required  to  be  done  in  order  to  en- 
able Bacchus^  the  husband,  to  obtain  the  entire 
dominion  over  it.  But  inasmuch  as  it  is  not  found 
that  he  has  done  any  act  by  which  he  has  enabled 
Bacchus  to  treat  the  property  as  exclusively  iiis 
own,  nor  that  Bacchus  has  in  fact  done  any  such 
act,  the  facts  of  the  case  are  not  sufficient  to  shew 
that  these  three  persons  possessed  themselves  of 
the  property  for  the  benefit  of  any  parties  but  those 
who  should  be  ultimately  entitled  to  it.  The 
reducing  it  into  possession  necessary  to  support  the 
main  argument  on  the  part  of  the  Crown,  must  be 
shewn  to  have  been  effected  by  some  act  done  by 
the  husband  to  the  exclusion  of  the  wife.  Here  is 
no  act  done  by  the  husband  either  to  the  exclusion 
of  the  wife,  or  the  exclusion  of  the  person  who  is 
joint-executor  with  him  and  his  wife;  and  therefore 
supposingit  to  be  necessary  that  the  property  should 
appear  to  be  reduced  into  possession,  it  is  not  found 
in  the  case  that  that  reduction  into  possession  has 
taken  place  here.  That  however  is  in  effect  indeed 
insisted  on  by  the  argument  to  be  unnecessary,  i(^ 
it  is  broadly  said  to  be  enough  that  the  residue  is 
merely  given  to  them  both  to  make  the  husband 
chargeable  with  the  highest  duty  on  the  whole 

amount 
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amount.  That,  it  was  coptended,  was  an  erroneous       1828. 
proposition,  for  the  interest  of  the  wife  must  be  con-   t^JITaCtTr- 
sidered  in  estimating  the  amount  of  the  legacy-duty  »by-Gknbhal 
payable.     That  she  had  an  interest  was  clear,  for      Bacchus 

f'  -^  'and  Others. 

if  the  husband  should  require  of  the  Bank  that 
the  funds  standing  in  the  names  of  the  executors 
for  the  benefit  of  the  residuary  legatees,  should  be 
transferred  to  him  or  his  order,  there  can  be  no 
doubt  that  the  Bank  would  refuse,  and  would  be 
justified  in  refusing,  because  they  can  take  no 
notice  of  that  residuary  clause,  nor  can  they  en- 
quire for  whose  benefit  it  may  be  meant.  They  find 
this  money  in  the  names  of  Mashiter  and  Bacchus 
and  his  wife,  and  it  is  therefore  necessary  they 
should  all  join  in  the  transferring  of  the  stock.  If 
Bacchus  and  his  wife  should  have  agreed  in  doing 
so,  still  it  would  be  necessary  that  Mashiter  should 
concur,  and  until  his  concurrence  were  obtained, 
there  could  be  nothing  done  which  would  be 
effectual  either  in  law  or  equity,  to  reduce  the 
legacy  into  possession,  or  which  would  be  equiva- 
lent to  reducing  it  into  possession.  Then  sup- 
posing Mashiter  ignorant  of  the  duties  imposed 
upon  him  in  respect  of  his  executorship,  and  that 
he  were  by  his  answer  to  a  bill  in  the  Court  of 
Chancery,  to  submit  to  do  whatever  he  should  be 
directed  to  do,  the  directions  of  a  Court  of  Equity 
would  be,  that  he  should  not  join  in  a  transfer 
of  the  stock  to  Bacchus^  because  as  he  must  con- 
sider the  whole  trust  and  duty  imposed  upon  him 
by  the  testator,  whose  trust  he  had  accepted,  he 
would  not  be  warranted  in  doing  any  act  which 
should  deprive  Mrs.  Bacchus  of  her  share  of  the 
legacy,  it  being  given  and  intended  for  her  abso- 
lute 


1823.       lute  benefit,  as  well  as  for  the  absolute  benefit  of 

TheATTOR-   ^^^  husband.     So  far  therefore  from  there  having 

psy-gbnbral  ly^Qii  any  ]aches  on  the  part  of  the  husband  in  re- 

aDd  Others   ^"cing  the  legacy  into  his  possession,  he  had  in 

fact  no  power  by  himself  alone  to  do  so. 

It  was  submitted,  that  every  argument  adduced 
to  shew  that  the  Crown  was  entitled  to  10/.  per 
cent,  upon  the  whole,  was  equally  applicable  to 
shew  that  it  was  entitled  to  receive  only  1/.  per 
cent,  upon  the  whole,  and  that  the  Court  of  Ex- 
chequer as  a  Court  of  Equity,  had  considered  the 
question  with  that  equitable  view  which  no  doubt 
was  in  the  contemplation  of  the  legislature  when 
these  acts  passed.  If  Mashiter  had  made  any  ap- 
plication to  a  Court  of  Equity  for  directions,  the 
Court  would  look  to  all  the  circumstances  attend- 
ing and  consequent  upon  the  marriage-contract 
and  the  state  of  the  family,  before  they  would  have 
given  any  directions,  and  then  they  would  have 
provided  for  appropriate  settlements,  so  as  most 
fully  to  carry  into  effect  a  general  equitable  ar- 
rangement for  the  interests  of  both  parties,  with- 
out  regard  to  this  supposed  legal  claim  of  the  hus- 
band. The  will  of  the  testator  being  to  give  this 
legacy  for  the  absolute  and  mutual  benefit  of  both, 
the  two  persons  named  would  have  been  consider- 
ed sufficient  to  warrant  a  Court  of  Equity  in  so 
determining  between  them.  If  there  was  an  ab- 
sence of  all  other  circumstances,  there  can  be 
no  doubt  that  the  settlement  decreed  by  a  Court  of 
Kquity  would  be  made  with  a  view  to  a  division 
of  the  fund  by  equal  moieties,  that  the  husband 
should  have  it  lor  life,  the  wife  for  her  life  if  she 

sumved, 
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survived,  and  that  it  should  afterwards  go  for  the       l^^- 
benefij:  of  the  children,  who  may  be  considered  as   otITattor- 
the  ultimate  objects  of  the  bequest.    There  is  no  "■^'^•"'*^'' 
reason  for  the  testator  giving  any  thing  to  the    ^^qJ^^ 
son-in-law,  except  as  the  husband,  and  through 
him  for  the  benefit  of  the  daughter.    There  is  no 
interest  in  the  husband  but  as  connected  with  her 
benefit.  Admitting  that  it  might  not  perhaps,  now 
that  it  has  been  already  determined  not  to  be  so, 
be  the  just  view  of  the  case,  to  argue  that  there  is 
only  a  duty  oflL  per  cent,  payable  on  the  whole 
of  the  bequest,  and  assuming  that  the  Court  of 
Exchequer  have  drawn  the  right  line  in  saying 
that  the  legacy  must  be  taken  to  have  been  meant 
to  be  joint,  and  to  enure  for  the  benefit  of  both  of 
them,  (for  if  is  upon  that  principle  that  they  have 
drawn  the  line  which  a  Court  of  Equity  would 
have   drawn  in  the  absence  of  all  circumstances 
tending  to  shew  that  anything  was  intended  to 
the  contrary,)  tod  that,  in  respect  of  a  subject  pe- 
culiarly within  the  cognizance  of  that  Court,  it 
would  require  a  very  strong  case  in  argument,  to 
disturb  the  maturely  considered  judgment  already 
given. 

He  then  adverted  to  the  statute  of  Si  Geo.  S, 
as  throwing  light  upon  the  intention  of  the  legis- 
lature, if  diere  was  anything  doubtful  in  the  words 
employed,  observing  that  that  statute  is  not  re- 
pealed as  to  the  16tb  and  17th  clauses. 

[^Lord  Chief  Justice  Abbott,— The  subsequent 
acts  repeal  the  duties  only.    That  distinction  pre- 
vails 


1823.       vails  in  all  the  Tax  Acts.    They  repeal  only  the 

j^i^j!^^   duties,  leaving  all  the  rest  of  the  acts  in  force  by 

kbyGenbral  sQme  such  clause  as  there  is  here,   connecting 

aD^^o^eii.    ^^®  duties  under  the  new  act  with  the  clauses  of 

the  former  statutes.]] 

Referring  to  the  clauses  of  the  statute  adverted 
to  imposing  penalties  and  forfeitures,  it  was  insists 
ed  that  those  were  still  in  full  force,  and  that  there- 
fore every  mode  of  proceeding  under  that  act,  by 
fine,  forfeiture,  information  of  debt,  &c.  had  been 
reserved  to  the  Crown;  the  16th  and  17th  sec- 
tions, imposing  a  duty  in  two  particular  instances 
not  as  a  power,  provision  or  regulation,  but  as  a 
precise  duty  under  particular  circumstances,  viz : 
in  case  of  a  contingency  and  a  case  of  joint-te- 
nancy. By  a  later  Act  of  Parliament  repealing 
all  the  duties  given  by  that  former  act,  in- 
stead of  clauses  giving  in  words  the  particular 
duties,  there  is  a  schedule  of  all  the  duties  which 
are  thereafter  imposed,  embracing  every  possible 
case  that  can  arise  wherein  any  duty  is  required  to 
be  paid. 

It  was  submitted  upon  this  part  of  the  case, 
that  according  to  the  tenor  of  that  statute,  it 
could  not  be  contended  that  the  JQint-possession 
of  the  husband  and  wife  gives  the  husband  the 
entirety,  for  that  it  was  inconsistent  to  argue  this 
^  question  on  any  construction  of  the  old  rules  of 
law,  so  as  that  the  wife  must  be  considered  as 
having  only  a  contingent  interest.  In  fact,  the 
benefit  of  the  legacy  devolves  on  her  from  the 

moment 
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moment  of  the  death  of  the  testator,  as  fully  as  if      1823. 
she  had  never  contracted  marriage,  and  so  the   rrueATTOK- 
testator  clearly  meant  to  give  it.    Common  sense  »»v-cibnerm. 
points  out  the  distinction  to  be  observed  in  con-   ,^d  oSen» 
struing  this  statute  between  the  intended  object 
of  the  bounty  of  the  testator,  the  person  for  whose 
benefit,  in  the  words  of  this  Act  of  Paiiiament, 
the  legacy  was  intended,  and  persons  who  by  con- 
sequent operation  of  law,  might  also  derive  bene- 
fit from  it  or  be  entitled  to  a  legal  interest  in  it 
It  is  with  reference  to  the  immediate  object  of  the 
testator's  bounty  that  the  act,  in  this  respect,  ap- 
plies, and  that  is  clearly  shewn  by  the  terms  of  the 
16th  and  17th  sections  of  the  36  Geo.  3.  ch.  53, 
to  have  been  in  the  contemplation  of  the  legisla- 
ture. 

[Abbott,  Lord  Chief  Justice. — It  certainly  does 
appear  to  me,  that  the  real  question  in  this  case  is, 
whether  the  duty  is  to  be  calculated  according  to 
the  degree  of  relationship  which  subsists  between 
the  testator  and  the  legatee,  or  an  intestate  and  his 
kindred,  (whether  the  benefit  be  conferred  by  ex- 
press bequest  or  by  the  operation  of  the  statute  of 
distributions,)  or  whether  it  is  to  be  calculated  with 
reference  to  marital  rights.  If  the  latter  were  to 
be  considered  in  the  calculation,  I  confess  I  do 
not  see  how  the  proposition  is  to  be  sustained, 
that  where  a  legacy  is  given  to  a  married  daughter 
she  is  to  be  called  on  to  pay  only  IL  per  cent, 
although  the  husband  may  dispose  of  it.J 

Upon  the  case  in  Rolk  it  was  observed,  that  it 

was 


180S.       was  altogether  inapplicable  and  distinguishable: 

j^ji^t^.   and  the  case  of  Back  v.  Andrews  (a)  was  cited 

mit4}xiiibal  ^here  it  was  held  that  a  husband  could  not  alien 

V* 

wtoSm.    *  nioiety  taken  by  him  and  his  wife  by  entireties, 
so  as  to  bind  the  wife. 

In  Littleton  (chap.  **  Of  Remitter",  Sect.  660), 
it  is  said,  ^  If  tenant  in  tail  enfeoff  a  woman  in 
fee,  and  dieth,  and  his  issue  within  age  taketh  the 
same  woman  to  wife ;  this  is  a  B  emitter  to  the  in- 
fant within  age,  and  the  wife  then  hath  nothing,  &r 
that  the  husband  and  his  wife  are  but  as  one  per- 
son in  law.  And  in  this  case  the  husband  cannot 
sue  a  Writ  of  Formedon,  unless  he  will  sue  against 
himself,  which  should  be  inconvenient;  and  for 
this  cause  the  law  adjudgeth  the  heir  in  his  re- 
mitter," &c.  And  again,  (Sect  66&)  <^  Also 
if  a  woman  seised  of  certain  land  in  ke 
taketh  husband,  who  alieneth  the  same  land  to 
another  in  fee,  the  alienee  letteth  Ae  same  land 
to'  tbehusband  and  wife  for  term  of  their  two 
lives,  saving  the  reversion  to  the  lessor  and  his 
heirs ;  in  this  case  the  wife  is  in  her  remitter,  and 
she  is  seised  in  deed  in  her  demesne  as  of  fee,  as 
she  was  before,  because  the  taking  back  of  the 
estate  shall  be  adjudged  in  law  the  fact  of  the  hus- 
band  and  not  the  fact  of  the  wife,  so  no  folly  can 
be  adjudged  in  the  wife  which  is  covert  in  such  a 
case.'* 

In  every  case  in  which  a  wife  can  be  seised  of 

(a)  3  Vem.  ISO. 

any 


HILARY  TERM,  9  ANI)   4  GEO.   IV.  ^73 

any  thing  to  her  benefit,  unlesar  there  is  a  direct  in-       193S. 
terposition  of  trustees  who  have  dominion  over   ^^]^^. 
the  property,  the  only  way  in  which  she  can  enjoy  »»«-g«iibral 
it  is  through  her  husband,  which  is  for  the  benefit      ^^JSIJ^ 
of  both  ;  that:  appears  to  be  a  general  proposition 
of  the  English  law,  and  when  it  is  admitted  that 
this  legacy  would  have  been  subject  to  the  duty  of 
only  iL  per  cent,  if  left  to  the  wife  alone,  every 
thing  is  admitted  which  is  necessary  to  lead  to  a 
decision  in  favour  of  these  parties  who  are  Defend- 
ants on  this  record.   In  that  case  also  the  husband  « 
would  have  it  by  operation  oflaw,  just  in  the  same 
way  he  may  t^ke  it  in  the  present  case;     It  was 
for  the  benefit  of  both  the  husband  and  v(4fe  that 
this  bequest  was  so  made,  and  it  is  obvious  that 
the  daughter's  interest  was  not  lost  sight  of.    The 
soA-iH-law  has  nothing  but  as  the  husband  of  ^  that 
daugfaten  • 

»     '  »   "  •  * 

It  wras  submitted,  that  the  entire  onus  lay  on  the 
Crown  in  this  case,  that  it  was  not  for  the  Defead- 
ants  to  establish  a  case  till  it  had  been  shewn 
clearly  that  the  Crown  \%primd  facie  entitled  to 
this  larger  duty. 

It  was  finally  urged  that  it  would  have  been 
easy  for  this  Act,  which  has  been  so  firequentiy 
altered,  to  provide  expressly  for  the  case  of  mar- 
ried women  in  such  circumstances,  but  when  the 
legislature  says  that  that  which  devolves  to  the  be- 
nefit of  such  persons  shall  be  charged  with  a  cer- 
tain duty,  they  have  done  all  that  it  was  necessary 
for  them  to  do  under  their  meaning  clear,  never 
losing  sight  of  the  equitable  interests  of  parties, 

which 
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The  Attor- 
mky-Gbneral 

V. 

Bacchus 
and  Others. 


which  are  always  considered  in  determining  such 
questions  affecting  the  judicial  disposal  of  the  bulk 
of  all  property  in  the  kingdom,  contemplating  the 
great  probability  of  a  married  daughter  being  the 
object  of  the  bounty  of  her  father,  and  not  mean- 
ing to  make  a  distinction  in  consequence  of  the 
accident  of  her  marrying  before  or  after  the  death 
of  the  testator,  conceding  the  admission  claimed 
by  the  Attorney  General  would  be  to  admit  that 
in  the  one  case  1/.  per  cent,  only  is  imposed  upon 
the  whole,  and  it  is  altogether  improbable  that  a 
testator  who  had  full  dominion  over  his  own  pro- 
perty, should  mean  to  make  such  an  extraordinary 
distinction  between  two  daughters,  one  happening 
to  be  married,  and  the  other  unmarried  at  the 
time  of  his  death.  Upon  the  whole  it  was  urged, 
that  the  whole  question  would  turn  on  this,  whe- 
ther the  Act  of  Parliament  had  drawn  a  distinction 
between  the  effect  of  such  a  bequest  in  law  and 
equity,  and  had  regarded  the  intention  of  a  testator 
to  give  a  benefit  to  a  particular  individual  ?  The 
words  are  not  to  whom  it  shall  be  given,  but  the 
person  for  whose  benefit  it  shall  be  given,  or  pass, 
or  devolve,  the  very  largest  and  most  liberal  words 
that  can  be  used  to  exclude  the  notion  of  strict 
legal  rights,  and  to  let  in  the  question  of  equtta-* 
ble  interest  and  of  the  testator's  intention.  This 
legacy  has  devolved  according  to  the  practice  of 
Courts  of  Equity  J  and  the  course  contemplated  by 
that  Act  of  Parliament,  for  the  absolute  benedi  of 
these  two  individuals. 


It  was  pressed  in  con  elusion,  that  it  was  suffi- 
ciently hard  tlaat  the  Imsband  should  be  called 

upon 
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CASES   IN   THE  EXCHEQUER, 


The  KiMA 
Ik 

VlLLtRS, 


by  the  Sfaerifis  of  Cofventry  to  the  Deputy  Bemem' 
hrancer^s  Report  (a)  in  the  matter  of  th»  extent, 

Jervis  obtained  an  order  on  the  same  day  on 
the  behalf  of  the  defendant  and  his  sureties,  for 
confirming^  the  Report,  and  requiring  the  ^erifi 
to  shew  cause  why  they  should  not  pay  to  the  Soli- 
citor of  the  Stamp  Duties  the  sum  of  513/.  Os.  4l 
the  amount  of  the  taxed  costs  of  the  Crown  in 
diis  cause  out  of  the  sum  of  1,290/.  1^.  Sd.  reported 
to  be  in  the  hands  of  the  said  Sherifi,  and,  also, 
why  they  should  not  pay  the  sum  of  777/«  ds^Ud. 
(the  residue)  to  the  Defendant  or  hi^ausetiffs. 

The  Sherifi  of  Caoentry  were  furtfabr,^  by  the 
satne  order,  required  to  shew  cause  why  it^sbodd 
not  be  referred  to  the  Depufy  Renuinb9^aMet\' to 
calculate  interest  upon  the  sums  qfni(n^l0Dkd<x 
received  by  the  late  Sh^rifis  of  Oit^^My;^  i^r  their 
Under  Sheriff,  from  the  Defendant's  effects,  and 
retained  by  them  beyond  the  payments  or  petnit- 
tances  to,  or  on  account  of  the  Commissioners  of 
Stamps,  in  respect  of  the  debt  due  from  the  De- 
fendant to  His  Majesty,  and  beyond  their  poundage 
and  their  charge  allowed  for  their  exti%  trouble 
and  expences ;  and  why  the  said  late  Sherifis  or 
their  Under  Sheriff  should  not  be  ordered  to  pay 
the  amount  of  such  interest  to  the  said  Defendant 
or  to  his  said  sureties,  or  ooe  of  them  :  and  why 
it  should  not  be  referred  to  the  said  Deputy  Rt' 
membrancer,  to  tax  the  costs  of  the  said  Defendant 


[a)  Vide  Rex  »,  Vilkra,  ante.  Vol.  VIU,  p.  58t. 
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and  his  sureties  of,  SfC.j  occasioned  by  the  several 
applications  to  the  Court  as  to  the  poundage  and 
charges  of  the  said  late  Sheriffs  and  the  proceedings 
thereon :  and  why  the  same,  when  so  taxed,  should 
not  be  paid  by  the  said  late  Sheriffs  of  Coventry  fo 
the  solicitor  of  the  Defendant  and  his  sureties. 


1898. 
The  KiR«- 

VlXUSRS.' 


HuBockj  Seijt,  Tindal,  and  Parke^  for  the 
late  Sheriffi  of  Coventry  and  the  Under  Sheriff, 
now  shewed  cause,  upon  an  affidavit  made  by  the 
Under  Sheriff.  The  material  statements  in  that 
affidavit  were,  that  the  Defendant,  as  Under  She- 
riff, received  into  his  hands  in  May  1806,  under 
the  writs  of  extent,  the  sum  of  5,177/.  6^.  lid.  in 
money  and  bills  of  exchange  (many  of  which  bills 
were  not  then  due),  that  in  the  same  month  he 
voluntarily  remitted  to  the  Beeerver  General- o£ 
Stamps,  a  banker's  draft  for  4,500/.,  on  account 
of  the  extent  which  was  more  than  then  appeared 
to  be  due  from  the  Sheriffs  to  the  Crown,  after  de-9 
ducting  what  the  Deponent  then  believed  to  be  the 
usual  poundage  and  expences;  that  between  the  fol« 
lowing  June  and  November  the  Deponent;  as  Under 
Sheriff  of  Coventry^  received  the  further  sum  of 
1,686/.  14^.  6d.  and  that,  in  the  mean  time  (on  the 
1st  October)^  he  remitted  (as  before)  1,500/.,  beings 
^.(asb€fore)*--that  between  said  monthof  Novem- 
ber znd  the  7th  of  the  following  Febmary^he  received 
1,S78/.  19s.  2d.j  of  which  he  remitted  on  that  last 
mentioned  day  (as  before)  900/. — that  the  whole 
of  the  money  received  under  the  writs  of  extent 
was  not  received  by  the  Defendant  until  the  latter 
end  of  the  year  1808,  and  that  he  had  in  the  in- 
terval accounted  from'  time  to  time  with  the  then 

successive 


1823. 
The  King 

ViLLBRS. 


Successive  solicitor  of  stamps.  That  in  1809  the 
Deponent  made  out  a  general  account  when  the 
present  applicants  objected  to  the  allowance  for 
poundage  which  had  been  made  by  order  of  this 
Court,  and  to  the  claim  of  the  Deponent  for  extra 
costs,  which  the  Deponent  proposed  to  refer  to  the 
two  clerks  in  Court,  but  the  proposition  was  re- 
jected. That  the  Deponent,  on  having  looked 
over  the  accounts,  considering  that  there  was  a  ba- 
lance of  ^800.  due  to  the  Crown,  paid  that  sum 
to  the  Receiver-General  of  Stamps  in  September 
1810. 


The  Deponent  in  his  affidavit  then  proceededto 
state,  **That  from  time  to  time  as  the  monies 
arising  from  the  said  writs  of  extent  were  paid  into 
his  hands,  he  deposited  the  same  in  the  hands  of  a 
Banker  in  Coventry  who  had  allowed  no  interest 
thereon,  and  that  neither  the  Deponent,  nor  the 
said  Sheriff,  nor  either  of  them,  had  made  any  in- 
terest or  advantage  of  the  possession  of  the  money 
under  the  said  writs  of  extent  or  either  of  them,  in 
any  way  howsoever.'* 


The  affidavit  then  referred  to  the  various  pro- 
ceedings in  this  matter  which  had  from  time  to 
time  been  brought  before  the  Court,  and  particu- 
larly the  reference  by  order  of  the  Court  in  1810, 
of  the  Sheriff's  claim  for  poundage  and  estfa 
charges,  and  the  report  thereon  in  May ^  I^IU 
wherein  the  Sheriffs  were  declared  to  be  entitled 
to  565L  IBs,  lid.  for  extra  costs  and  charges  be- 
yond poundage,  and  the  exceptions  to  that  report 

with  the  reference  of  the  allowance  therein  to  ^^^ 

Register 
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Register  of  the  Court,  and  his  award  in  Aprils  ^  ^^^ 
1818,  allowing  404/.  145.  6d.  to  the  Sheriffs  for 
extra  costs  and  charges,  with  a  statement  that  he 
considered  that  the  residue  of  the  sum  allowed  bj 
the  Deputy  Remembrancer,  should  be  charged  for 
agency  and  not  for  Sheriff's  charges.^ 

It  was  also  stated,  that  the  Deputy  Remem* 
brancer  had  sinf  e  tailed  the  Deponent's  Bill  as 
agent  for  the  Crown  at  171/. — and  "  that  in  con- 
'^  sequence  of  the  proceedings  from  time  to  ti^e 
*^  taken  by  the  Defendant  and  his  sureties,  the 

«  Sheriff  and  Under-sheriff  had  been  put  by  the 
**  expences  of  the  Deponent's  journeys,  fees  to 

*^  counsel,  and  the  Deponent's  bill  of  costs,  in- 

*<  eluding  his  Clerk  in  Court's  bill,  to  an  expence 

^  Off  upwards  of  1,000/." 

The  I^onent  concluded  by  stating  that  he 
had  been  always  ready  [to  settle]  and  desirous  of 
settling  the  accounts  and  paying  over  the  balance 
to  the  Crown,  and  that  he  had  been  informed  and 
believed,  that  neither  the  Defendant  nor  his  sure- 
ties had  been  charged  with  interest  upon  any  part 
of  the  money  due  to  the  Crown,  but  that  they  had 
on  the  contrary,  been  allowed  a  per  centage  of  5/. 
per  cent,  on  the  whole  or  part  of  the  debt. 

Upon  the  statements  contained  in  this  affidavit 
it  was  contended,  that  there  was  no  foundation  for 
any  part  of  the  present  nile  which  was  now  sought 
to  be  made  absolute, — that  no  case  had  been  made 
9Ut  against  the  sheriiiB  of  fraud  or  contumacy,  nor 

VOL,  XI.  R  R  any 


t^^^ji.  any  such  improper  conduct  in  retaining  the  money 
The  KiMG  as  was  uecessary  to  bring  them  within  the  principle 
TtuMs.  of  the  cases  which  furnished  authority  for  compel- 
ling the  holders  of  balances  to  pay  interest ;  on 
the  contrary,  the  detention  of  the  money  was 
wholly  owing  to  the  litigious  conduct  of  the  appli- 
cants, and,  during  the  whole  period,  it  was  sworn 
that  no  interest  had  been  made  by  the  money,  nor 
advantage  derived  to  the  Sheriffs  by  keeping  it 
And  they  distinguished  this  Case  from  those  where 
in  Courts  of  Equity  interest  has  been  ordered  to 
be  paid  under  certain  circumstances,  in  that  this 
was  the  case  of  a  sheriff  in  performance  of  his  duty 
as  a  public  officer,  which  did  not  raise  a  trust 

It  was  urged  that  even  if  the  Sheriffs  had,  dur- 
ing any  part  of  these  proceedings,  been  mistaken 
in  respect  of  their  rights  as  to  questions  oTJaw 
which  could  only  be  determined  by  the  Court, 
upon  argument,  that  would  afford  no  reason  for 
the  present  application ;  for  that  the  only  fiur 
foundation  on  which  it  could  rest  would  be  the 
misconduct  of  the  parties  resisting  the  applica- 
tion. 

As  to  the  costs  of  the  various  proceedings  by 
motion  necessarily  had  from  time  to  time,  it  was 
insisted  that  there  was  no  pretence  £>r  that  part 
of  the  rule  j  for  that  it  was  without  precedent  or 
principle  to  support  it,  that  an  afler  application 
should  be  made  for  costs  of  by-gone  motions  not 
provided  for  at  the  time  when  they  were  disposed 
of:  and  moreover  none  of  the  various  motions  on 

either 


HILARY  TERM,   3  AND   4   GEO.   IV.  581 

bftber  side  had  bectt  made  oti  teniift  of  payment  of      ^ On- 
costs by  one  party  or  the  other,  and  unless  a  mo-    IJ^TkiiIo 
tion  were  so  made  it  was  the  rule  of  Westminster-     VuTers. 
Hall  not  to  give  to  either  party  the  costs  of  such 
motions :  they  therefore  insisted  that  the  present 
rule  ought  to  be  discharged. 

JerviSy  Clarke  and  C<m^^  in  support  of  the  Ord6r, 
contended  that  the  facts  stated  in  the  affidavit 
of  the  sheriff  furnished  no  answer  to  the  present 
application.  They  insisted  that  it  was  the  She- 
riffs duty  to  have  paid  all  the  money  received  by 
him  into  Court,  or  to  have  paid  it  at  once  over  to 
the  Crown,  and  that  not  having  done  so  he  was  to 
be  considered  as  holding  the  balances  as  a  Trus- 
tee for  any  party  who  should  be  entitled  to  it* 
On  that  ground  he  would,  on  the  principle  of 
1(11  the  authorities,  be  compellable  to  pay  interest 
oti  the  whole  amount  for  the  time  during  which  he 
had  so  retained  it.  For  the  sake  of  the  general 
principle  deducible  therefrom  that  a  party  keep- 
ing possession  of  the  money  of  another  is  charge- 
able with  interest,  they  cited  the  following  au- 
thorities: Dawson  v.  Parrot  (a),  RatcUjff^  v. 
Groves  and  another  (6),  Longmore  v.  Broom  (c\ 
Franklin  v.  Smth  (rf),  Brown  v.  Soutkouse 
-(e),  Piettf  V.  Stace(f)j  Perkins  v.  Baynton(g)^ 
Beaumont  v.  Boulthee  (A),    Rooke  v.  Hart  (i), 

(«)  3  Bro.  Cb.  Ca.  236.  (f)  4  Va.  620. 

{h)  1  Vera.  196.  (g)  1  Bro.  Ch.  Ca.  375. 

(c)  7  Ves.  199.  (A)  5  Ves.  485-  7  ib.  599. 

{d)  3  Brown,  Ch.  Ca.  433.       1 1  ib.  358. 

(e)  Ib.  107.  (0  11  Vcs.  58. 

R  R  2  Moselif 


^j^       Moseit/  V.  Ward  (a).  Potts  v.  Ldighton  (6).  lii 
^^he]^    ^<?rer  V.  Townshefid{c)j  the  Court  conrfdered  flWt 
VnSrrfs.     nioney  lying  with  the  banker  of  a  tradesman  wai  to 
be  treated  as  part  of  his  stock  in  trade,  ahtfWthfc 
case  **  In  the  bankruptcy  of  HiOiard  *^  (cf),  ft  Wis 
held,  that  letting  money  lie  at  a  bankers  was  in'4'tiiff 
making  an  advantage  of  it.    They  also  reftrtred 
to  the  cases  of  Littlehales  v.  Gascoigne  (e),  F&tbis 
V.  Ross  (f)j   Peacock  v.  Redington  (^),   Raphael 
V.  Bbehem  (A),   Cottering  v.  Daly  (i),  — ••^  v. 
Jolland  (A),   Exparte  Townshend  (/),     aEi?*^ 
!Baker  (ni) :  and  they  urged  that  these  Crises  fblr- 
nished  a  principle  which  would  apply  to  thie 'Ab- 
sent,' for  they  submitted  that  a  sheriff  H^fio'^d 
'  acted  as  these  Sheriffs  had  done  wasinfRi'liitte 
situation  wikH'  respect  to  the  parties  %hd  Mfl  b^n 
prejuiiceci'  fcy  his  conduct,  between  ^ftWfn^^d 
him  thei-e  was  necessarily  siich  a  i5rfvit]r^*feklroig 
as  to  render  him  liable  to  ma^b  g^dSWv^V^^^T 
^  repair  any  injury  which  had  lieen^tHe  ^otikfe^lftfOTe, 
as  if  he  were  a  Trustee.     fn'Hife  C^feHHfe^^fiit- 
'ed  that  the  Sheriff  was  at  once  tdtkih^l^flfof 
the  Crown  and  of  the  Crown  ddbtbi^;  Brtd'W^Hch 
liable  to  account  with  either  where  either  should 
have  a  well  founded  claim  against  h^.    %Jpon 
this  part  of  the  Case  the  Court  were  referred  tothe 
*  Order  made  by  them  in  the  case  of  the  Kl^^* 

'     ^    '(ft)  !l  V*s.  9«yt^^«^ 
(I)  14T<^.  470. 
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584  CASES   IN    THE   EXCHEQtJERy 

from  time  to  lime  in  this  Court  and  disposed  af« 
It  would  be  inconvenient  and  might  frequently 
lead  to  great  injustice,  if  the  Court  at  such  dis* 
tance  of  time  should  make  orders  respecting  the 
costs  of  former  motions  on  any  subsequent  occa^ 
sion  after  the  discussion  of  a  matter  of  which  the 
merits  must  necessarily,  or  in  all  probability,  be 
forgotten. 

Upon  the  other  parts  of  this  application  we  have 
no  doubt  or  difficulty,  except  upon  one  point. 
A .  part  of  the  charges  now  complained  of  is  itid 
Bill  of  Mr.  Hansonj  the  former  solicitor  of  tte 
stamps,  and  with  that  the  Sherifis  of  Coventry  cdn 
have  nothing  to  do,  but  as  fiir  as  relates  to  th^ 
costs  of  the  taxation  of  their  own  Bills,  which'  tte 
Under-sheriff  is  required,  by  this  rule,  to  pay,  i«N^ 
see  no  objection  to  making  an  order  now  fbr  that 
purpose.  It  would  be  a  very  lamentable' thing  (f 
we  could  not  do  so,  because  the  Court  would  otfa^* 
wise  frequently  be  unable  to  perform  fully  a  very 
important  duty  cast  upon  them,  that  of  prdtedt^fig 
effectually  the  subject  from  extortion,  in  the  con*- 
duct  of  the  officers  of  the  Crown,  and  of  all  othef 
persons  who  may  be  engaged  to  act  under  thein 
in  the  performance  of  their  duty. 

As.  to  the  question  of  the  Sheri&  being  required 
to  pay  interest  upon  the  amount  of  the  various 
balances  which  have  been  kept  in  their  hands,  ouf 
only  doubt  has  been  in  respect  of  the  time  from 
which  we  should  otder  it  to  be  paid.  We  have  de* 
tcrmined  however,  that  it  shpuld  be  allowed  from 
Juhf^  1810.  The  Sheriffs  had  been  allowed  pound- 
age 


HILAET  TBBM^   S  AND  4  OSO.   IV.  584. 

age  up  to  that  time :  aod  during  the  preceding  pe-       1^^- 
ri«d,  they  were  consequently^  perhaps,  warranted     ThTiUNo 
in  considering  that  they  were  entitled  to  retain     viJew, 
the  money  in  their  hands.    Afler  that  time  there 
was  certainly  no  pretence  for  such  a  claim. 

For  my  own  part,  if  I  were  to  determine  this 
question  alone,  according  to  my  individual  opinion, 
I  should  be  disposed  to  make  the  Sheriffs  pay  in- 
terest  on  all  the  money  which  had  been  received 
by  them  from  the  Defendant's  effects,  beyond 
what  had  been  found  sufficient  and  necessary  ta 
aaiiisfy  the  demands  on  account  of  which  those. e& 
fecte  hud  been  taken  by  them ;  for  I  do  not  uiv 
dbn^tand  that  because  a  Sheriff  conceives  errone*- 
ously,  that  he  has  aright  to  retain  property  in  .his 
haads,>he  may  tlierefore  when  ordered  to  refo^ 
it*  be  allowed  to  keep  back  the  interest  upon  it, 
which  might  have  been  produced  by  it  if  pro.^ 
p^ly  managed. 

.  Uowiever  that  may  be,  it  is  quite  clear  that  from 
the  moment  when  the  Crown  had  been  satisfied 
it6  debt,  the  sheriff  was  bound  immediately  to  pay 
over  the  clear  residue  of  the  monies  in  his  hands 
to  the  parties  entitled  to  it :  and  if  he  do  not  do 
so,  but  by  creating  delay,  which  enables  him  to 
retain  it,  he  keeps  it  in  his  possession  and  has  the 
use  of  that  money,  it  is  quite  clear  that  he  ought 
to  pay  the  parties  interest  £br  it. 

When  in  Jiifyf  1810,  the  Court  determined  that 

the.  Sheriff  was  not  entiUed  ta  retain  the  moueyif 

>  deciding 


y^^ ,   quired  a*  right 4mw*cU5rtel>^  tp.^.pion^ i«f;^i 

entitled  to  iqtere^  fl^  &yQ^  day:  qf  tJtie  tline^kiO/^ 
the  Sheriff  afterwards  kept  it  fi5omhiiP»    j  ,  .j  r^i: 

Then  the  delay  and  litigation,  by  whic^.lbefi 
Sheriff  has  since  continued  to  protract  the  ptiyt. 
ment,  renders  tiie  detention  much  mose  crm^ffid 
har(^  upon  the  party  who  has  been!  b^vftsil^'^^ 
S119J}  i^oceediqgs,  in  every  one  of  wbi^fe  Cbe^ShOf^i 
rijl^..^^iled9  or  at  least  in  every  imp^tcUufciiibi 
st^fe^  ;  j[f  XcoiUd  do  so,  I  woid4ii:erMiQ^4Mte^' 
the  Under-sheriff  fully  indecniufy  llpii^/ ^Del^il^ 0 
Fillers  and  his  sureties,  by  paying  all  their  ex- 
pfBge^rftu^'Wj^s.to  the  utmort  ext«aitro!^d  ^Bi\  il 

^i^H  ^i^j.v  I-*-''  c  -v  '  '  '  •  •'  '? '  '  '  M:.oJ  9fli  ooqu 
.  .Ifhp  c^s  which  h(^ye  been. qit^t^wt&ii^ABfn 
ni^ia  pripcij^e  wluch  joi^ay  be  propwriygiifpgeftiteyf 
tl>ii3  ^qf^stioQ)  for  they  e^tabU^hrfM^^po^DM^mii 
wl;i^h  .we,  ipay  assun^e,  that  a|b(4te8iilltii»ti^iiiqB|£ 
the.jcights  of  the  Defendant^  iid  j^ei^cas^rfcefifen 
th^  Court,  were  decided,  the  Sheriir(migihltrbe)(»Otli 
sidere4f  as^  having  from  that  momeot  beotedtea^lm^b 
te^  fox  him  and  tho$e .  clainjing  uodlffhiRi  9  oand<i£i 
so,  ,he  wiV9  bound  by  (bp  dttjties  Qfi  tfeat  sitUiilkiimi  i 
and  liabli^  to  all  tbev<onsei|uanee6  and^oq^itieslttrii 
wjiic^,  in  that  characteriiaGourt  ofij^Uifyj^toU)^ 
cQOs^er jiim:to,be:;sptiBc$eili  -WiEiihftye^UtftteeAkJ 

thfr  f^^  ?»f,  Jthes  J^mg  :y>  ji«cf^.Mrfelft«lMe4  db^fiDfei  - 
citor  of  the  Stamps,  Mr.  Hanson^  Ifbrpaj^Mtetdsbf 
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oiil4di'<lhe  mbti^y  v^hich  we  cottrfdef ed  'that  he  bad      jfigy 
infpro|)«Pfy'  teoeiVed^  for  his  demand  of  costs  from     xteKMtf 
tto'jftafty  tti  tfefttt  case,  for  the  ^hble  time  that  he     xttl^ 
h«dr>4w^iv«d  aitd  n^tained  the  amount.    Hanson 
ivw>ibe  solicitor  fer  the  Crbwn  in  that  casei.     In 
this  case  the  party  complained  of  is  an  Under* 
sheriff  entrusted  with  the  execution  of  the  Crown 
Frdces^  :Heis  an  officer  of  the  Crown  acting 
un^  the  authority  of  this  Court.     He  stands 
tlUrefbrein  a  much  more  tangible  situation  in  re- 
sptect^of  1^  money  in  his  hands,  than  the  SoKcHor 
fo^  thepOonriH  in  the  case  I  have  adverted  to,  and 
he(ihit^l<fM  colour  or  pretence  for  having  retained 
tlsd(<Mn(0yMl  respect  of  which  it  is  now  sought  to 
chai^iiini  with  the  interest.   >  -     ^ 

It  has  been^  said  (and  that  was  much  pressed 
upon  the  Court)  that  no  interest  or  advantage  was 
mfldfe'tilj/iitlle' Under-sheriff  during  the  time  of  his 
keijfio^li^s'jbMfiey  in  his  hatids.  On  that  part  of 
theockwtbeaqvwer  is^  that  for  the  purpose  of  this  ' 
appUeatiM'tt*  is  enough  to  shew  the  Court  that  he 
nn^tcliawe  d^rive^  advantage  from  it.  Indeed 
th«fe>didi%ie^m>  idoubt  that  the  merely  retaining  it 
dttHii^^lfthis  tiuie  in  his  hands  or  at  his  banker^ 
is^of)it8ekf'An'advantage,  whether  he  have  availed 
himself  of  it  or  not;  and  even  if  he  had  not  in  fiict 
nttde-any  use  or  interest  of  the  money,  the  very 
adtliofkeeping'itis  in  itself  quite  sufficient,  in*  a 
que  of  this  natuie',  to  gfive  th^e  party  entitled  to  it 
and  wlko  Jstcherebydieptiv^d  of  4lKe  benefit  of  it,  a 
dgbtf  to  tiie  indemnity  iie  seeks  for  the  loss  whrch 
he^asjnstained.,    '    ''^'^  •  >"'  ■     • 

'1  [His 


JJliA  iordsbip  then  observed,  that  the  affidavit 
which  had  been  put  in  by  the  Under-sheriff,  was 
not  at  all  calculated  to  satisfy  the  Court  of  the 
facts  which  the  Deponent  would  have  bad  them 
infer  from  it.  That  it  waa  loose  and  inoooduaive 
both  in  assertion  and  negation,  as  in  not  stating 
the  name  of  the  banker  with  whom  it  was  said 
the  money  had  been  deposited,  and  denyiag  in  s 
vague  manner,  the  deriving  of  advantage  from  re- 
taining it,  advantage  being  a  term  of  very  wide 
and  convenient  signification;  and  that  the  Act 
itself,  as  stated,  was  inconsistent  with  even  tfae 
bare  possession  of  the  money.] 


In  this  affidavit  (continued  his  lordsUp)  I  xMHf 

not  find  any  sufficient  reason  for  believing  ^  that 

the  Under<>8heriff  has  not  in  fact  derived  $omc  od* 

vantage  or  at  least  some  accommodatkND  by  ke^ 

ing  the  balance  so  long  in  bis  hands,  if  that:  were 

necessary  to  justify  the  order  which  we  are^aboiit 

to  make,  or  were  required  to  be  shewn  to  us  ass 

circumstance  without  which  we  could  not  d6te^ 

mine  this  case,  as  we  shall  have  done,  in  disposing 

of  the  motion  before  us  by  making  the  lUileiil^ 

solute  in  that  respect.    In  my  view  of  the  ^ues* 

tion>  however,  it  is  not  necessary  that  any  sucfc 

fact  should  be  made  out     I  am  clearly  of  opioio9 

that  we  may  proceed  entirely  in  making  the  order 

we  are  about  to   pronounce,   upon   this  siog'^ 

ground,  —  the  very  act  of  retaining  the  mowf 

by  the  Under-sheriff,  under  the  ciccumstancei  of 

this  caae,  even  if  it  were  not  in  any  positive  t^ 

spect  advantageous  to  him ;  because  if  that  were 

not 
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not  90j  yet  as  it  necessarily  prevents  the  paiiy  en-  1M9: 
titled  to  it  from  himself  making  interest  or  any  use 
or  other  advantage  of  it^  it  is  an  improper  and  un^ 
jwt  retainer,  and  gives*  him  a  claim  to  ind^notty. 
Now  ihe  only  way  in  which  we  can  act,  so  as  inf 
any  manner  to  indemnify  Fitters  and  his  sureties, 
is  to  order  the  UndeNsheriff  to  pay  to  Fitters  in-*- 
terest  on  the  balance  from  the  time  when  his  right 
to  it  was  ascertained,  and  also  to  pay  him  the  costs 
of  this  application ;  I  am  therefore  clearly  of  opi« 
nion^  that  to  that  extent  this  Rule  must  be  made 
absolute* 

Graham,  Baron. — I  entirely  concur*  It  is  a  con- 
tradiction in  terms,  to  say  that  a  man  has  kept  for 
a  considerable  period,  a  large  sum  of  money  he^ 
longing  to  another  person,  in  his  own  private 
banker^s  hsfiids,  and  that  he  has  done  so  witlMMit 
any  adtwitage  to  himself.  It  must  be  advanti^w 
oils  f  I  but  I  do  not  require  the  aid  of  that  drcum-^ 
stance  in  formhig  my  opinion  in  this  case.  It  is 
qaite^  enough  that  it  is  the  duty  of  the  Court,  in  a 
c^e  of.  this  sort,  to  protect  the  Crown  debtor  from 
op^esUon  and  extortion  by  the  officers  of  the 
Crown,  either  by  exactions  of  what  is  not  due  to 
them,  or  keepmg  back  what  is  due  from  them  un» 
der  colour  and  pretence  of  bills  of  costs  and  charges 
incurred,  operating  to  the  utter  ruin,  too  frequent- 
ly^  of  the  parties  who  become  the  victims  of  such 
firaudulent  conduct,  by  meanv  of  such  flagrant 
abase  of  the  process  of  the  Court*  When  in  a 
case  of  thiS'Sort,  where  it  appears  thfit  the  monej* 

of 


brads -of  rpemwwbp  do  aot  scruple  ^o  atiqiopttq 
toko  web  undue  advantage  of  hts  sitiiationi  h^ 
boealiept  initheir  j^aeB9ton  far  so  long  a  umi^  to 
his  great  lossi,  it  becpoies  the  impenOive  i\J^f^ 
the  Court  to  g^  Jiim  laifBediate  mdreflB,  ap4)tltt|t 
to  the  fullest  e;&teat  add  in  a  summaiy  ^9^.^  p«^ 
out  putting  him  to  the  expence  and  delay  of  pur- 
atting  any  more  circuitous  mode  of  proceeding  for 
that  purpose,  by  at  once  ordering^  as  .we,  jppw^de, 
tlie  money  to  be  paid  to  him  with  ioteifdH^Hpcii 
the  whole  balance,  due  during  the  whole  period  of 
jtt  deteWion  from  biau  >       , ;  o 

In  Vmhbi  ^te  bfid  it  in  our  power  to  gpi.fufi^Flin 

vafibrd«fig*himi  more  complete:  redfiew^  i^^^^fft&ii/K 

?hidl^iQOi!^  ki.th^  matt^  of  oo8tSrth«LairQ{h^^  Ifee 

^  power  ioi  do*,  for  the  aewwity  of  *the:^pfi?fte§j^fW?f- 

•aom  Jwwld  be^ii  awpje  reps<|0  %j«^tey}fiti5gcAe 

buitthef^  «f  it  by  any  retPoape^Hftf4>r48fiSj^fffe 

could  make;  but  I  a«f:  l^rry;  i^f^re^^flgqpr^yj ^e 

him  the  costs  of  this  appli^^^ti^ni  iMpd^^fMag^e 

bills,  '•>     •    .   •.-,.•    if    ;i  f)m;0"!3 

•  •    .J  t;  *;  )raf  //.q 
Wood,  Baron. — I  am  certainly  of  the  same  opi- 
nion,; but  I  tbiqk  we  shouldiK>t  giv^^theO^end- 
aiA  interest  beyond  the  year  1810;  f«r  Wi>pa^t 
tim^thftrQ  was;som#  wl^uT'^r  keepfegji^fijRsjio^ 
i /ofitb^^jriloney.    ^Afterwar^s  tberp,waft)C§ft««iteP^ 

1;pfiebeamfo¥it;  MtdfiM)llli  tiiN»lil^k;tl)«jiJt)mi&»^ 
.^^atwgicojArai^yTo^  jirfwi  wafc  bMffrWB£j*^<niD 


ataMfaMB 
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iiig  iAtett,  he  heot'  onder  vatiMis  ptit/efk^  lM^t~$t 
i^4t^fibet  «nd  fbt  hU  «vNi  ttcebwatOdtftlon^Mttst 
tH^iiy.  Whether  he  deril^  ttn;f  fMWiti^iOr  «6li^ 
filderttble  advftntag»  from  keeping  it  I  «dH  not  ai> 
VyuH'e;  it' is  enoagh  that '4m  kept  it  contraiy  to 
4#ii!(lat«f»  to  tatis^  tts^tbat  he  ought  to  rnddmnify 

^€'^ilk*idaMh^  paying  hiln  iotefest. 

II  ij  ■;.•■...■  •      •    . 

'•^^  Wb  ought,  I  think,  to  give  the  Defendant  the 
'g^tii  of  this  application,  and  of  the  taxation  of  the 
"Uttder^rfieriff'a  bills. 

h)  I,-.,!  ■,  y-.  ..•■■, 

G ARROW,    Baron,    concurring,  addtd^' 4  am 
well  satisfied  to  find  the  Court  decides  this  que»* 
<i(idhr!6ti 'tb&  bl-oad  principle  of  the  Undortstieriff 
^^uldM^tti^iiKyAey  after  it  had  tefiotri^ibft'cRlly 
'^tid  j^^i^Wifn  'independence  of  the  ftetnolfiiits 
'4&«^ij^g<>ASaa^{i<tdtte«up»a  it  $  for,Wli4th4r^v^ 
9ibaftei%e6i^kt^  it'tit'ti&t^bf  having  pirevMted 
^ibi^nl^-^hd'^as'lsntMed  w  it  from  naUng  uie 
^06  tKy^cn)6fidy>1tiD)i«lf  fbp  a  Idog  period,  dunng 
^^IdSH^^'^^M  bitvdmttdei  interest  of  it,  auiBoieht 
ground  is  furnished  for  making  the  Under-sheiifF 
pay  interest  to  him. 
■  jqosmi;?  '••h'.:  :  .        .      . 

'hii'itMiU'^eti  Yepeat  now  what  I  said  on  a  former 
^^d^^on?,  !«hidi  has  be«n  Eluded  to,  (The  Xkig 
"ok'^SItdlityy^t  I  htfpe  this  will  pr^we  a  sahitaiy 
of1«iteM*td)>Mrfiea-1n?sim1lar  thiiation^  «f  wl^ 
ectf^i$l^iid(«:!of;rp^i«Mte  tbey^iiNiy  be,  and  tfaatjit 
nimi^)featth:>^^  KbsM  sMfaMe^rhneftt^are/iide  to 
-b^jriiiietr^th  khpuAiiy,  tttftl:ihat<tk€>=  Goti|t^U 
^ninxiously  take  care  to  afford  protection  and  in« 

demnity 


ins.  ^  detnnity  to  persons  who  so  much  need  it  as  those 
who  are  in  the  unfortunate  situation  of  the  Defend- 
ant in  this  case,  and  that  it  is  for  the  interest  of 
parties,  who  are  tempted  by  such  opportunities, 
not  to  endeavour  to  avail  themselves  of  them.  Can 
any  one  believe  that  the  power  of  lodging  money 
in  the  hands  of  a  banker  in  the  country,  by  which 
a  man^s  pecuniary  facilities  and  resources  are  pro- 
portionably  augmented,  is  not  advantageous  to 
him  ?  It  is  a  mockery  of  the  understanding  to 
make  such  an  assertion.  Such  a  deposit  may  en- 
able him  to  make  interest  of  other  money,  which, 
but  for  this  sum,  he  must  have  lodged  for  other 
purposes  with  his  banker. 

I  trust  also,  that  this  proceeding  may  be  the 
means  of  preventing  such  causes  frotti  loiterin]^  in 
this  Court  as^  we  have  sometimes  seen  they  do,  and 
that  a  long  course  of  litigation  for  purposes  of 
mere  delay,  may  not  always  turn  out  a  profitable 
speculation*  I  readily  concur  in  giving  the  parties 
applying  their  costs  of  the  present  ^plication, 
and  am  sorry  that  we  cannot  do  more  for  them. 


PerCuriamj 


Rule  Absolute, 

With  Gosts. 


Grippeb 
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GrIPPER  V.  CohR.  TiiMd€9, 

4/A  Fefmuury, 

Price  having  on  a  former  day  obtained  a  Rule     Anilino 
to  ^ew  cause  why  an  Attachment  should  not  is-  wh^aD  at! 
sue  against  the  former  attorneys  of  the  Defendant  iJoSd^Mtii- 
(an  insolvent  debtor)  for  not  delivering  their  bill  ^^^^t"" 
of  costs  in  this  and  other  matters  wherein  they  "endantiiilr 
had  been  concerned  for  the  Defendant,  to  the  De-  f^J-l^g""^ 
fendant's  present  attorneys,  pursuant  to  a  Baron's  J|^gJ[J|j'i^J 
order  that  they  should  deliver  such  bill  within  i>efendanfi 

^  new  attorneys, 

three  weeks  from  the  date  of  the  orderj  pareuant  to  a 

'  Banm's  order, 

discharged, 
the  billuaviDc 

Richards  shewed  for  cause,  that  the  bill  of  costs  ^endetivered 

since  the  Utile 

had  since  been  delivered  according  to  the  order,  and  was  served  on 

.  the  parties; 

the  affidavitwhich  stated  that  fitct  alleged  that  it  was  and  uinesi 

/»    t       Ml  /»      '         /»    L  Imving  been 

m  consequence  of  the  illness  of  one  of  the  attor«  assigned  in 

tiie  affidavit 

neys  against  whom,  the  attachment  had  been  order-  as  the  cause  of 
ed,  that  the  bill  of  costs  had  not  been  delivered  obejing  the 
in  compliance  with  the  order;  and  that  their  clerk  mie  was  dii. 
had  in  conscience  of  this  Rule,  made  out  the  ^  cm#«. 
bi^  in  the  best  manner  he  could.  der  is  noTo?* 

a  perenpCotv 
nature,  nor  ab* 

Price  submitted  that  as  the  delay  of  the  parties  tmt  *"  ** 
sought  to  be  attached  had  rendered  the  present 
application  necessary  to  obtain  the  object  of  the 
order,  the  costs  of  the  motion  should  be  xurdered 
to  be  paid  by  them ;  but 

The  Court  (consisting  of  Graham  and  Garrow 
Barom)  were  of  opinion  that  as  a  sufficient  reason 
had  been  given  for  not  obeying  the  original  order, 

which 
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J^^^    ^Jcli  was  *n<>t  of  a  peretatitoiy  nature  (a)',  "die 
OnirptR     Rule  mustbe  discharged  withfltot  costs. 


COLI. 


Rule  disdiai^d  w!th«it  ooMts. 

(a)  Tbe  Court  deterarined  when  the  motion  was  owk>  tiMt  it 
was  not  a  nile  absolute  in  tbe  fint  instance. 


In  the  Exchequer  Chamber.;, 
[Error  frou  the  Court. ov  ExoRSQOiiuj 

v>aArr.  Giles  ».  The  King.      ^yi,^i^ 


1823. 


sw*J2iw».  ^  HIS  case  now  came  on  to  be  argued  I^qi^  tbe 
ti^'tecte^.  *^<>  C'^J«f  Justices,  upon  a  writ  of  error  brou^t 
SSI^fo^^fiK;  *>y  *e  Defendant  below  against  the  jd^mimpof 
7S:M^  the  Court  of  Exchequer,  delivered  at  S  ,&&s 
^^Z*^    »^^rrnnity  Term,  1  Geo.  4.  (a)    '     ^"/"  t«* 

S  w:i;Sty,      '"'^  Court  at  the  commencement  oif  the  iwai. 
Ste^Si  ™^^*  directed  the  attention  of  the  Couns^l'^'Je 
which  terms  of  the  sheriff's  returns  to  the  writ  oif  ext^^t, 


return  had 


piiTiDgthe  ... 

Crowu  of  the  froiti  of  its  prerogative,  priority  cannot  be  supported  if  the  return  ihtitH 
he  subaUntially  true,  altliough  it  might  he  had  in  point  of  Jaw  ^^ 

m^Z'S^^  '  '""'  '^"**'  ^'  '"  ^"^'"  ^  "*"">  *^  ^  ^««W  by 

A  Court  of  &ror  ^1  not  oreriook  an  objecUon  appearing  on  the  mord  and  BMclal 


(fl)  VW«tlie€McofTbcKingi,,Oil«,tiite,w*.Vin,p..^ 
eC  faq.  where  the  Sheriff's  retnm>  at  stated  ia  tbe  ^MddfoCict 
11  set  but  folly,  and  the  ftcU  of  the  case  are  stated. 

and 
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verdict}  qbfejcyi^^,jth^t.d^e§erai^  ^   g,^^^ 

question,  whether  in  fact  there  had  been  a  false  »m^K«o, 
reimxk  m$Aehyib9  tbcnS,  admitting  that  if  there 
were,  an  information  filed  against  him  by  the  JU 
.  tatn^^eneralim  the  part  of  the  Crown,  in  tho  na- 
ture of  an  action  for  a  false  return,  would  lie,  atid 
might  be  supported. 

TindqU  for  the  Crown,  submitted,  that  it  was 
not  necessary  t6  sustain  this  information  upon  the 
epidfiOpt^at;tbe  return  should  be  in  all  respects     ^  '^^ 
false  in  fact;  and  that  it  would  be  sufficient  if  the    ,1  ^^^ 
sheriff  had  mistaken  his  duty  in  point  of  law,  and' *^     ' '  '*^ 

,  or  one  that  coul^  ^d£he      f  '  r 
upon  himself  thj^-^cpaie-C-  I I'-a 
•''SjlKenTr^^sponsibflity.     In  this  case  the.sheri^r,  lle^T  \^  ^^  v!,J 
^n^ste^,,Bad'J&y  his  return  taken  upon  himse^lfip,  '/ViiV^i 
^ISy  whic%  of  two  parties  had  the  legal  priority , of  T  .^11',* 
execution,  and  which  of  them  ought  to  be  first   '-'l       '^ 
satisfied  out  of  the  Defendant's  goods  seized  by 
*^m  iihdef  q^hourrent  writs.    The  result  was,  that 
®ne  njuf  of  his  own  authority  postponed  parties       '       - 
*  ^710  ^claimed  a  preference  in  respect  of  having 
their  execution  first  executed,  to  others  making  a 
^'like  claim,  which  in  effect  was  equivalent  to  a  re* 
"^"^furn  of  nulla  bonaj  the  seizure  of  the  goods  being 
r  r69.4^r6d.;  jULp^yailahla  by  having  been »  returned  ^ 
seized  subject  to  the  former  writs,  which  had  not 
in  truth  the  priority  ascribed  to  them  by  the  she« 

VOL.  xfe*-«'-^>  ^"^^  "•'"  V  S'-"'  ''''  '"*   ■  '     ■  "'  He 
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GiLBf 
0. 

The  King. 


He  submitted  that  if  a  jury  should  take  upon 
themselves  to  decide  what  was  properly  a  question 
of  law,  and  should  find  contrary  to  law,  it  would 
be  a  false  verdict.  By  analogy  with  such  a  case, 
a  sheriff  returning  that  he  had  acted  under  certain 
circumstances  stated  in  his  return  which  would 
raise  a  legal  point,  if  upon  the  face  of  such  return 
he  should  appear  to  have  mistaken  the  law,  where^ 
by  the  party  on  whose  behalf  he  should  have  acted 
would  appear  to  have  been  prejudiced  or  to  have 
sustained  injury,  he  would  be  liable  in  such  a  case 
as  for  a  false  return  in  fact;  and  the  present  Plain- 
tiff in  error,  he  insisted,  was  precisely  in  that  con- 
dition. So  he  would  have  been  if  he  had  peturecd 
that  the  property  seized  by  him  was  subject  to  a 
mortgage  or  lien  to  which  they  were  not  legalljr 
liable. 


In  this  paiticular  case  too  it  was  obaeiVed,  the 
present  course  had  been  the  efl^t  of  ao  arraagp^ 
ment  by  consent  between  all  the  parties  intefested^ 
in  order  to  have  the  question  fairly  and  finally  di§^ 
posed  of  and  set  at  rest }  and  therefore  it  was  not 
competent  to  any  of  them  to  get  rid  of  the  object 
of  this  proceeding  by  taking  an  objection  of  this 
nature  to  its  form,  especially  the  Plaintiff  in  error, 
against  whom  an  attachment  had  issued,  and  was 
pending  when  the  present  course  was  suggested 
and  adopted  for  bringing  the  question  before  the 
highest  authority. 


Jervisy  for  the  Plaintiff  in  Error,  supported  the 

objection 


1833 

v^^rv^       The  King  (in  aid  of  Grant)  v.  Kynaston  and 
121*  Feitruary.        othcrs,  assignccs  of  WiLDMAN,  a  Blankfupt. 

4e?rownS  ThE  Writ  of  cxtcnt  in  this  case  was  tested  on 
S7o°seIi  the  22d  day  oi  October,  1821.  It  recited  a  bond 
a"X« fcedL?  given  to  the  Crown  by  Robert  Innes  Grant,  dated 
liTYgeVt'foi'"  th^  24th  day  of  September,  1821,  in  the  penal  sum 
duVo^saiofcer.  ^^  60,000/.  An  inquisition  taken  the  1 1th  of  Oc- 
tainsngars,     fober,  1821,  by  virtue  of  a  commission  under  the 

and  to  ac-  ^  ^     j 

count  for  and    geal  of  the  Court  of  Exchequer,  by  which  it  was 

pay  over  the  .  ♦    ; , 

produce  of  the  found  that  Grant  was  on  the  day  oF  taking  that'in- 

saleoft^Mid  ^  /• 

sugars,  to  &c.  quisitiou  indebted  to  his  Maiesty  in  the  sum  of 

may  sue  out  a     *-   '  ,  ^  o       ^  ••*•»• 

writ  of  extent   12000/.,  being  kts  Majestt/s  money  received  by  him 

in  aid,  under  ^  *  .       *  r»  /,  t     *      '    .'   <     i 

the  proviso  in  arising  jTom  the  duties  of  four  and  a  half  per  cent 

the  57  Gfo.  3.  V  ,  ^    ,       /  *   ^V       ^   ''^'    f 

c.  117.  as  upon  uvon  the  producc  of  the  Leeward  Islands.    It  also 

a  debt  due  .,    j     ^i.        .  .  .,.        ,  ,         '       A         '^    *  -^^^  ^ 

fromhimtothe  rccitcd  auothcr  inquisitiou  taken  on  the  same  day, 
the  balance  of  by  Virtue  of  a  Writ  of  extent  issued  against  Grfl«A 
ceivwf  b^him  by  which  it  was  found  that  Wildman  was  indeofea 
date  of  his  ap-  to  Grant  and  his  co-partners  in  trade  in  the  sUni  6f 
?he'«me"oV"u-  4554/.  17^*  lOrf.  for  principal  and  interest  on  ihfee 
tentarufng'^'  scvcral  bills  of  cxchaugc  in  the  said  ingulsiubn 
of's'UgwVdeU.  mentioned,  which  sum  the  sheriffs  seized  *ii)rto  ms 
IftefhisaJ?  Majesty's  hands  J  and  the  writ  commande^^'ttie 
pri^ions^?""*  sheriffs  of  London  in  the  usual  form  to  take  the 
bondr^^**^^**^  said  JVildman,  and  to  inquire  concerning  his  lands 
and  personal  estate,  and  to  seize  &c. 

Upon  this  writ  of  extent  in  aid,  an  Inquisition 
was  taken  on  the  12th  of  November,  1821,  by 
wliich  it  was  found  that  Wildman  was  on  the  day 
of  taking  that  inquisition  possessed  of  certain  Ex- 
chequer bills,  therein   stated  to  be  appraised  at 

4500/*j 
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4500/.,  and  of  certain  debts  specified  in  the  sche-  1^3. 

dule  to  the  inquisition  annexed,  all  which  the  she-  rj^^  ^^^^ 
ri£&  seized  into  his  Majesty's  hands* 


Ktnaston 
and  Others. 


In  Michaelmas  term,  FFi&^m^fn  entered  his  claim 
aiid  craved  oyer  of  the  bond  and  condition,  the 
commission,  the  inquisition  thereon,  the  writ  of 
extent  against  Grants  the  writ  of  extent  against 
Wildman  and  the  inquisition  thereon,  and  craved  a 
day  till  Hilary  term,  1822,  when  his  claim  was 
withdrawn  j  and  by  leave  of  the  Court  the  Defend- 
ants^ his  assignees,  entered  their  claim  and  pleaded 
wecially  the  bankruptcy  of  Wildman^  and  made 
^tle  in  themselves  as  assignees  under  a  commission 
of  bankrupt,  dated  the  \5\\i  December^  182L  And 
they  &rther  pleaded  that  the  writ  of  extent  against 
James  Wildman  was  and  is  an  extent  in  aid,  sued 
and  wosecuted  by  Grant;  and  that  Gran/ was  riot 
at  th^  4ime  of  stiing  out  the  said  extent  against  tlie 
j^iixdLjqm^s  Wildman  indebted  to  his  Majesty  **by 
the  .collection  and  receipt  of  any  money  arising 
from  his  Majesty's  revenue  for  his  Majesty's  use 
for  any  dpties  or  sums  of  money  for  the  answering, 
seopring^  paying  over^  or  accounting  for,  of  which 
to  his  Majesty  the  said  Robert  Innes  Grant  was 
bound  to  his  said  Majesty  by  the  said  bond" 

The  Attorney-General  on  behalf  of  his  Majesty 
replied  that  the  said  Robert  Innes  Grant  was  at  the 
time  of  suing  out  the  said  extent  against  the  said 
James  Wildman  indebted  to  his  said  Majesty  by 
the  collection  and  receipt  of  money  arising  from 
his  Majesty's  revenue  for  his  Majesty's  use,  to 

wit. 
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1828. 


Th*  King 

V, 
KYNA9TON 

mod  Oth^n. 


CASES  IN   THE  EXCHSQpSft,  ^ 

wit,  in  the  said  sum  of  money  in  the  said  first-meli- 
tioned  inquisition  mentioned,  for  the  answering, 
securing,  paying  over  or  accounting  for,  of  which 
sum  of  money  to  his  said  Majesty  the  said  Robert 
Imtes  Grant  was  bound  to  his  said  Majesty  by  the 
said  bond. 


The  replication  also  denied  theact  of  bankrupt- 
cy of  the  said  James  Wildman. 

The  rejoinder  denied  that  the  said  Robert Imes 
Grant  was  at  the  time  of  suing  out  said  extett 
against  the  said  James  Wikbnan  indebted  to  his 
Majesty  by  the  collection  and  receipt  of  money 
arising  from  his  Majesty's  revenue  for  his  Ma- 
jesty's use  m  am/  sum  qf  money  for  the  anMerif^j 
securing,  peofing  over  or  accounting  Jbr,  qf  which  to 
his  said  Majesty  the  said  Robert  Innes  Grant  was 
bound  to  his  said  Majesty  by  the  said  bond^  in  tiutn- 

ner  and  form  alleged  in  the  repSeation. 

.'  1'. 

These  issues  came  on  to  be  tried  b'efohe  the 
Lord  Chief  Baron  and  a  common  jury  at  the  sit- 
tings after  Trinity  term  1822,  at  fVestminster,  when 
the  jury  found  a  verdict  for  the  Defendants  upon 
the  issue  on  the  act  of  bankruptcy,  and  for  the 
Crown  on  the  other  issue,  subject  to  the  opinion  of 
this  Court  upon  a  special  case,  with  liberty  for 
either  party  to  turn  it  into  a  special  verdict  if  tfa€ 
Court  should  think  6t. 


The  special  case  stated  that  Grants  the  prose^ 
mitor  of  the  extent,  was  appointed  by  the  Lord*  of 

the 
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the  Trttsury  agent  and  receiver  of  the  four  and  a  J^^* 

haif per  cent*  Leeward  Island  duties  on  the  lOtk  qf  ^^  i^^^^ 
June^  1821. 


V. 
KYNABTOt 

and  Others. 


Oa  the  24th  September  1821,  the  bond  mention* 
ed  in  the  proceedings  was  executed.  The  bond 
(with  a  surety)  was  in  the  usual  form,  and  in  the 
penal  sum  of  60/XX)/.  .The  condition  was  as  fol- 
lows :— 

^*  Whereas  the  Lords  Commissioners  of  His  Ma-* 
jeaty's  Treasury  have  been  pleased  to  appoint  Ro* 
bert  Innes  Grant  to  be  agent  for  the  sale  and  dis- 
posal of  all  the  sugars  received  in  this  country  on 
aacotmt  qfihe  duties  commonly  called  the  Jour  and  a 
bfiffper  cent,  duties. 

.  ^^Nowtbecondition  of  this  obligation  is  such  that 
if  the  said  Robert  Innes  Grant  do  and  shall  sell  at 
the  best  price  that  can  be  obtained  for  the  same, 
all  such  of  the  said  sugars  as  shall  be  delivered  to 
llim>  by  the  husband  of  the  said  duties  for  the  time 

,\mng^  and  do  and  shall  immediately  after  the  sale 

.4)(f  any  of  the  said  sugars  deliver  to  the  husband  of 
tfa«  said  duties  an  account  shewing  the  terms  upon 
whieh  the  said  sugar  has  been  sold,  and  do  and 

.  shall  within  seven  days  after  the  tenth  day  of  Oc- 
tober^  ihej^th  day  t£Ja$mary^  the^^fih  day  of  Aprils 
and  Ust^Jifih  day  of  Jub/  in  every  year  pay  into 
the  Bank  of  England  on  the  joint  account  of  the 
husband  for  the  time  being  of  the  said  duties  and 
khf  Ceaiptrollef  General  of  the  Customs  &ft  the 
time  befiii^  a  tttm  of  money  which  ahall  appear  by 

the 


6Q^ 
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The  ]l^i«(» 

KVVASXC^f, 

Mnd  Othem, 


th^  eeitificate  of  th^  >9aid  biusbftiHljif  tbeMid  do* 
tids^for  the  tioie  l^eing^.and  the  OmiitroHer  Gti 
neral  of  the  Cuatoim  for  the  time  beiiig».to  be  equal 
to  the  quarterly  charges  upon  the  fund  a$Jm^.a$ 
the  amount  of  the  saks^  or  the  ^alue  qf  the  produce 
an  hand  or  advised  will  meet  the  same  :  and  aisQ» 
if  the  said  Robert  Innes  Grant  do  and  sbaU  wlhm 
one  month  after  thejifih  day  of  July  in  every  year 
balance  his  accounts  of  the  sale  of  tlie  said  sugars 
for  the  year  immediately  preceding^  and  pay  into 
the  Bank  of  England  in  the  names  of  the  husband 
of  the  said  duties  for  tlie  time  beii^  and  .(^C^oAp- 
troUer  General  of  the  Customs  for  the  tinieth^iig 
apy.baUnce  that  may  appear  to  be  due  tovtbe 
Gr^^wn  on  the  j^tk  day  of  July  p/reoe^Smg :  and 
al«p  if  the  said  Robert  Innes  Grant  d^  2aA  ^diall 
upon  dqmftqd  enter  into  an  agreement ywUiv:^^ 
Commissioners  of  his  Majesty's  Cust$uxu  iA^^fiq^. 
Ian4  lor.  the  tiqae  beings  or  any  tbtee^cte  mus^efi'^ 
i\^m^y  for  the  due  performance  ^^J^itf^fMr.  ligM} 
for  the  sale  and  disposal  (fthcMidms^lbrs^  «ubif^ 
the  sarid  Robert  Innes  Grant  shall  tlievtoB^AoaBBf* 
cute  his  said  trust  according  to  the  t^iWtaiid  tein 
ditions  of  the  said  agreement,  then  thi^i^ljgalj^> 
to  be  void,  otherwise  to  be  and  remain  in  iull  force 
and  virtue.'*  <   vv 


At  die  time  of  the  issuing  the  extent  .againat 
James  Wildman,  Grant  was  indebted  to  ih^  Qmioi 
in  lS^lQ4iL  5s.  4</.,  beipg  tiie  faalfiQiee  <  (afbu^di^' 
ducting  pay^neqts.nqadg)  pC  woiMes  mwvf^M 
him  between  the  dak  of  his  appointmfntAS.tughif^' 
ceiver  and  the  time  of  issuing  the  said  extent  arising 

Jrm 
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US&  He  contended  that  tbeftctofhiabeiflgt  at  tbe 

Thfr  KiM  ^^  ^^  ^  inuing  the  extent^  a  debtor  q£  the 
Kvn  A»TQH  ^^^o#  ttd  bound  to  the  kiog  bgr  bond  at  the  saane 
and  othtn.  tixoe^  was  Sufficient  to  bring  bim  within  the  pwviao 
of  the  act^  aithongh  he  Aould  not  then  have  been 
literallj  a  debtor  to  the  Crown  by  reason  of  any 
breach  of  the  bond,  which  was  not  necessary  to 
enaUe  him  to  proceed  against  his  debtora  by  ex- 
tent in  aid,  notwithstanding  the  general  restriction 
of  that  statute.  It  was  enough  for  that  purpose 
that  he  should  be  a  simple  contract  debtor  to  the 
Crown  by  the  receipt  of  money  arising  from  his 
Majesty's  revenue,  and  that  he  shonld  be  bound 
to  his  M^csty  by  bond  for  answering,  te«  the 
particular  duties  to  his  Majesty,  without  regard 
to  the  time  of  such 'receipt  of  moa^  with  r^^ 
ence  to  the  date  of  the  bond.. 

He  also  insisted  that  Grant  wonld  baire  biqwm 
liable  on  this  bond  to  pay  to  the  Crown  the  .109^. 
ney  which  he  was  found  by  the  special  caae  tMfsp 
to  ^  King  at  the  time  of  issuing  the  extent,  iu  oai^ 
he  had  misapplied  any  part  of  the  sums  received 
by  him  under  his  appointment }  and  be  cited  tl^e 
case  of  The  King  in  aid  of  Stuckey  v.  Gibb9(fl)t  ^ 
establishing  that  the  receipt  of  the  Crown's  money 
by  persons  who  have  given  bond  to  the  Kmg  fcr 
paying  over  what  they  should  receive,  would  efh 
title  them,  since  the  57tb  Cfea.  S^  to  sue  out  an 
extent  in  aid.    la  this  case  he  submitted  Gwa$it 

(a)  Ante,  vd.  VU.  p.  693.^3  US.  aad  &  MS.- 

was 
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Tfrn^j^m  the'bond^  >R»r  tjMt  DQ:l^eachjraul(l  be  assigned  in 
KvuMiw  ^^b  9t  Qi4e.  H^  ur^  that  the  coadition  of  (he 
•od  otiieiB«  band:ww  altogether,  merely  prospective,  and  could 
not  in  any  sense  be  construed  so  as  to  be  given  a 
retrospective  effect.  And  even  though  it  should 
be  sufficient  to  support  a  proceeding  agiunst  the 
(^Ugor,  it  was  urged  that  still  it  would  not  bring 
the  Crown  debtor  within  the  exception  of  this  pro- 
visoi  for  the  condition  of  the  bond  must  be  read  ac- 
coiding  to  the  rules  of  grammar,  and  if  so  it  would 
fae.tmpossible  to  connect  the  bond  set  out  in  the 
special  case  with  the  debt  there  stated  to  bc^  due 
frofni^0iit  to  the  Crown.  ,  .  ^     . 


»  He: therefore  contended  that; this  9f9ff^^ 
cfi^d.not'be supported,  and th$it  tljta^  vjef^gfi^fjgtit 
to.be* .^SKtered  for  the  Defendant  . .  ,.y^, 

Par2:ein  reply  insisted,  that  £-919.  tJbLf^<^f  9)^]^ 
tenor  of  the  bond  it  must  be. t^I^p^jto  r^^^ 
eirtered  into  in  respect  of  all  sug9iri|.i^l]ic|f^'aj^^ 
be  or  should  have  been  at  any  time  delf  v^i^^  tj^, 
obligor:  and  he  contended  that  it.ivaa.x^o^  VifXf^ 
aary  to  bring  a  Crown  debtor  within  tb^  exc^ptfo^ 
of  this  proviso,  that  there  should  be  any  debt  jdue 
&Qm  him  to  the  Crown  on  the  hood,  of  that  the;^ 
should  have  been,  any  breach  of  the  bond^qq,-^ 
part  of  the  obligor,  and  that  the  condition  of  the 
obligor  was  precisely  that  to  which  thet  pirpniy)  ui 
Uie  statute  was  iwea^t  ta  apply* 

Gbaham, 


tiBAHAAT,  sarm^  now  denrerea we  juagflKStot 
the  tlouirt.  '  Hid  Wdship  stated  the*  fte^^tftbe'    ^^^^]^ 
cade  abd  the  terms  of  the  cooditioti  of  «be>)ioiid^    K«t»ww  * 
and  ha\mig  noticed  the  arguments  on  ^ther  slde^   •»**^w*»' 
ptofc^ededasfoDows:  muFth. 

The  terms  of  the  condition  of  this  bond  do  cei^ 
tainly  afibrd  much  ground  for  cavil,  taking  the 
langn£kge  in  a  grammatical  sense.    We  must,  ho^ 
ever,  in  these  cases,  look  to  the  object  and  obvious 
intet^tion  of  the  party  on  either  side  in  construing 
and  givmg  effect  to  such  bond.     Now  it  was^ 
cleariy  not  the  intention  here  that  the  CMhgoi  was 
to  be  bound  to  render  an  account  <^  the  sugar  de^* 
livered  to  him,  or  to  do  any  thing  until  there 
shbuId'haVe  been  a  sale;  and  he  is^bcortid  stib- 
sii'n^IkHy'atid  eflfectnally  to  account  for,  4fld  topsuf* 
or  secure  the  proceeds  of  the  sales.  It  is^vpointhe^ 
sale  and  disposal  that  the  Obligor  is  to  account, 
liifl^tAi'  th^  deposit  of  the  sugars.   That  part  of  the 
bWitf  byWhifchlffrfln/  ts  bound  to  balance  hisac- 
^^M^6tih^^es  of  sugars  within  a  month  after 
i^ky^'df'^ttly  in  every  year,  for  the  year  pre*    ^ 
tk^^^y  bif  pMtis  the  general  nature  of  the  obhga- 
1J4&h%Ki6h  he  had  entered  into  ;  and  it  shews,  in 
nr^  vle\^  of  it,  that  the  bond  is  sufficiently  coni^ 
preVensive  to  cover  the  sugars  which  had  been  al> 
ffe'iii^  deffvered ;  and  if  he  had,  after  the  executton  * 
of  the  bond,  money  in  his  hinds^  arising'  frMi  tfa« 
dd^df  ^(i^risf  d^veirbdlk)  biM,  allSiongh'pre^ousIy 
to  the  execution  of\  tbe^  b^n^^ '^1 '  he  wonld  *be 
clearly  accountable  to  the  Grown  for  the  produce 
of  sbch  ^1^  6h-\he  footing  of  this  bond. 


/ 


1S0S  CMS8  IW  THB  EXCHKVSE, 


J«JJ^  We  ito  dieNlfitfe  of  opioioD^  tiiAt  the  verdict 
xheKiiip  which  lutt  been  fouod  |or  tb#  Crawo  oqgbt  not  te 
difltutbed* 


Mfi  Othert. 


Garrow,  Baron. — I  hav^  the  authority  of  wf 
Lord  Chief  Baron  to  say,  that  he  concurs  in  the 
judgment  which  has  been  just  delivered  ;  and  I 
am  myself  of  the  same  opinion. 

Per  Curiam^ 

Judgment  for  the  Crown. 


1823. 


1«M  Febmary.  LlOYD  V.  NeEDHAM. 


on^he^we^op  ThE  Haiotiff  brought  this  Actum  on  tbe  «ase 
jiins'ii? coniSl  ^^i*^8'  ^^  Defendant,  to  recover  lc(Mnhii|i  aiodm* 
Selugent*^^  pensatiiMi  in  damages  for  the  injury  complained  of 
L^pro^flr^riT.  ^  ^  deokraiion,  which  stated^  liiat  ihe^^De- 
ind^ch^se^o?^  fettdant  was  poaseased  of  a  certain  gig  jnd  a^eaiv 
l^'^iDsrtbe^^  tain  horse  then  and  there  drawing  the  aamey  whisfa 
Plaintiff,  held  f^  mg  and  hoTSc  Were  then  and  them  nmfer  the 

to  have  been  *^*^ 

proper  in  ^^MXCp  flMmagemeott  and  diraction  of  the  nid  i>»* 
thoni^theevi-  feodant  wfao  was  tben  and  there  driving  the^Bama^ 
that^uinct  nevertheless  the  Defendant  then  and  there  so  aar^ 
and  thefnjury  k$^9  wgUgeiiti^,  cfid  mpToperhf  dravre,  managed, 
immediate,  and  dicccted  the  said  gig  uad  hm-se,  and  that  the 
Bor^dUMn-  Same  bjf  and  through  the  carelessness,  negligence^ 
and  improper  canduet  of  the  said  Defendant  in  that 
behalf  then  and  there  ran  [[against]  and  atmck 
with  greatj^froe  amd  violenee  upoot  over ,  and  against 
tbe  said  Flainttfl^  who  thereby  was  greatly  cat  and 
bruised,  wounded  and  hnrt^  and  became  sicky^^sofc, 

lame, 


tiente. 
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hone,  diseased  and  disordered*  and  so  oontiiilied      ims: 
for  a  long  time,  to  wit,  &o.;  and  by  means  of  the      ^^^ 
premises  she  the  said  Plaintiff  not  only  suffered    j^^l^j^ 
and  underwent  great  pain  and  anguish,  but  had 
been  forced  and  obliged  to  incur  and  had  neces- 
sarily incurred  great  expence  for  surgical  and  me« 
dical  advice,  &c.  amounting  &c.^  to  200A  and  that 
the  said  Plaintiff  was  rendered  wholly  incapable 
of  earning  her  future  subsistence,  to  her  damage 
of  1000/. 

The  Defendant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  sittings  for  Middle^ 
sex  in  last  Michaelmas  Term,  before  the  Lord 
(Sd^Barmu  The  Jury  found  a  verdict  for  the 
Plaintifl^  diamages  250/. 

On  ilie>  trial  the  Deftndant's  counsel  objected 
oii»^he  fevidrace  given  in  support  of  the  Plaintiff's 
eaaei  tlfBt  the  form  of  action  had  been  mistakes, 
HiaistiikgithBt  the  remedy  for  the  species  of  injury 
proVdd  by  the  witnesses  was  by  action  <if  trespass 
«Bd  fiot  by  special  action  on  the  case,  and  tiiat  the 
fimiier  being  the  proper  and  only  mode  of  pro- 
ceeding, the  latter  could  not  be  maintained,  and 
the  Plaintiff  ought  therefore  to  be  nonsuited. 

The  Lord  Chief  Baron  took  a  note  of  the  ob- 
jection, but  permitted  the  trial  to  proceed,  reserv- 
ing to  the  Defendant  liberty  to  move  to  set  aside 
Ibm  verdict  H  it  should  be  found  against  him,  and 
that  a  nonsuit  might  be  entered. 

Adolpkus 


Lloto 

V. 
NXBDUAir. 


Adolfkus  having  oo  the  hA  day  of  the  T^nn  db- 
tained  a  rule  to  shew  cause» 

The  Lord  Chitf  Baron  now  read  his  report  of 
the  evidence.  His  Lordship  stated  that  the  qu^ 
tion  was  merely  whether  upon  the  evidence  on 
which  the  verdict  was  founded  the  actim  ws3  in 
form  sustainable ;  and  whether  the  Plaintiff  ini^ 
under  the  circumstances  declare  in  case^  or 
whether  he  must  declare  in  trespass.  Hi3  Lot^ 
ship  then  stated  with  much  minuteness,  ^$  mn^ 
of  the  evidence  as  was  considered  necesearj  for 
determining  the  question  of  pleading  iaii64  by 
the  objection. 

The  first  witness  called  stated  that  he  saw  ljb€l)e« 
fendant  on  the  day  laid  in  the  dedandion,  .aufi  lo 
observed  him  as  to  be  able  to  speak  to  his  ii|fiptit^» 
driving  his  gig  in  a  furious  and  violeot  mw^  9^ 
the  wrong  side  of  the  road, — that  the  Jbetty^M 
of  the  harness  was  loosened  and  hangiog  daVRr* 
that  he  was  alarmed  for  the  Defondatftt's  m6^y 
from  the  danger  which  he  apprehended— 4b«t.tbe 
witness  (who  was  also  driving  a  gig  and  fotkmiig 
the  Defendant)  put  his  horse  into  a  gallop  in  g^dnn 
to  overtake  him,  to  apprize  him  of  his  danger  aod 
prevent  mischie^-^that  afler  some  time  he  ^ 
difficulty  came  up  with  him,  and  he  then  prevailed 
on  him  to  stop  and  endeavour  to  adjust  his  liar- 
ness — ^that  when  the  Defendant  got  out  for  thst 
purpose  the  witness  was  struck  with  the  careless 
and  extraordinary  manner  in  which  he  conducted 
himself,  as  by  throwing  ihe  reins  ovxHetely  on  the 


Infee,  and  in  other  respects ;  and  he  Stated'  that , 
the  Defendant  was  not  capaWe  df  stooping  ot  o£ 
buckling  the  belly-band,  and  that  on  witness's  re- 
quest a  foot-passenger  did  it  for  hihi.  [The  effect 
of' this  witness's  general  testimony  was  to  shew 
that  the  Defendant  was  intoxicated.]  The  De- 
fendant resumed  his  seat  and  drove  on,  the  wit- 
ness following,  but  the  defendant  drove  now  so 
violently  that  the  witness  lost  sight  of  him  in  a 
beDd«of  the  New  Road,  after  he  had  passed  the 
turnpike  opposite  to  Baker  Street;  the  witness 
On'  coming  up  with  the  Defendant  again  fouml 
him  out  of  hiargig  with  a  crowd  round  him.  [fiis 
Lordship  here  stated  shortly,  that  the  result  wns 
that  the  Defendant's  gig,  still  on  the  wrong  side 
'm  tlieipoad,  had  run  against  the  Plaintiff  incl  her 

'lilisband  who  were  then  crossing  the  road,*  and 

^irtriking  them  both  down  had  passed  over  the  man, 
larfd  the  iDefendant  himself  was  thrown  out;  the 
^Mft^qiience  was  that  the  man  was  kilted  and  the 
^man- very  severely  hurt.     The  Defendant  was 

'  rff^^Wards  arraigned  at  the  Old  Bailey  on  the 
Coroner's  Inquest  on  a  charge  of  manslaughter,  of 
Hrhich  he  was  acquitted.     Upon  that  trial,  how- 

\  ever,  the  witness  whose  testimony  is  now  reported 
did  not  appear  to  give  evidence.]  His  Lordship 
then  proceeded  to  read  the  evidence  of  several 
ather  witnesses,  all  of  whom  concurred  in  stating 
that  the  Defendant  had  been  driving  a  very  spirited 
liorse  with  great  speed,  sometimes  on  one  side  of 
iJie  road  and  sometimes  on  the  other-«-that  he 
flogged  him  violently,  and  that  the  belly-band 
again  got  looie — that  the  chain  was  much  *  tossed 
tOL.  XI.  T  T  about 
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1B29.      about  by  the  effect  of  the  horse's  speed  and  the 
condition  of  the  harness. 


Lloyd 

V 
NlBDHAM. 


Some  of  the  witnesses,  who  were  on  horseback, 
stated  they  could  not  overtake  the  defendant  witb- 
out  galloping*  Others  of  the  persons  called  who  saw 
the  Defendant  when  near  the  spot  where  the  un- 
fortunate  accident  happened,  which  was  opposite 
to  the  gate  of  the  Regents  Park^  stated  that  he 
was  then  pulling  very  hard  at  the  reins,  and  appa^ 
rently  endeavouring  to  check  the  horse,  leaning 
back  in  the  gig  with  his  feet  against  the  dashing 
iron,  apparently  in  great  danger  :  and  it  was 
proved  that  the  Defendant  called  out  in  tlie  way 
of  warning  to  some  persons  in  the  road.  Some  of 
these  witnesses  stated  that  the  Defendant  was  in- 
tOKieated,  as  it  appeared  to  them. 

The  general  result  of  all  the  evidence  was  (and 
it  was  so  admitted  on  either  side  in  the  argument 
which  was  founded  on  this  state  of  facts)  that  tlie 
Defendant  had  been,  for  five  or  six  hundred  yards 
previous  to  the  accident,  urging  his  horse  to  a 
very  dangerous  speed,  which  he  was  endeavouring 
in  vain  to  restrain  when  the  misfortune  occurred. 

Jervis  and  Lawes  now  shewed  cause  In  support 
of  the  verdict.  They  urged  that  the  Plaintiff  had 
adopted  a  proper  form  of  action  by  declaring  in 
case^  and  that  the  evidence  supported  the  decla^ 
ration.  They  urged  that,  if  this  was  a  case  where 
the  objection  taken  should  be  allowed  to  prevailf 
it  must  be  because  it  was  strictly  necessary  that 

th€ 
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the  action  must  be  trespass,  and  could   not  be       1^^^ 
maintained  as  an  action  on  the  case.     They  sub* 
mitted  that  the  cases  on  this  point,  which  were 
certainly  in   some   respects   contradictory,   esta* 
blished  generally  that  under  such  circumstances 
as  furnished  the  ground  of  the  present  action,  the 
party  injured  might  bring  an  action  of  trespass, 
but  that  he  might  notwithstanding  wave  the  tres- 
pass, and  have  recourse  to  an  action  on  the  case. 
On  the  present  occasion  they  insisted  the  action 
was  grounded  on  the  very  great  negligence  that 
had  been  proved ;  and  however  violent  the  con* 
duct  of  the  Defendant  in  the  first  instance  might 
have  been  before  the  accident  happened,  yet  that 
as' his  desire  and  the  efforts  made  to  restrain  and 
check  the  speed  and  spirit  of  the  animal  were  ap* 
parent  for  some  distance  before  the  accident  oc^ 
curredy  although  originally  and   for   some  time 
previously  he  might  have  excited  it,  the  general 
careless  conduct  of  the  Defendant,  the  want  of 
the  power  of  control  over  the  horse,  and  the  ab- 
sence of  will  to  cause  mischief,  (the  force  proved 
being  employed  to  prevent  not  to  create  injury,) 
all  being  considered  together,  with  the  fact  of  his 
having  been  acquitted  of  manslaughter  at  the  Old 
Bailey,  had  made  it  at  least  adviseable,  if  not  ne- 
cessary, that  the  Plaintiff  should  shape  his  declara- 
tion in  case  rather  than  that  he  should  declare  in 
trespass  vi  et  armis. 

The  first  case  in  point  of  time  which  had  oc<- 
curred  on  this  point,  wherein  the  distinction  ap- 
pears to  have  been  first  taken  between  trespass 

T  T  2  and 
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1823.  and  case,  establishing  a  criterion  for  judging  in 
what  circumstances  the  one  or  the  other  form  of 
action  was  prbper  or  not,  they  observed  was  Day 
V.  Edwards  (a)  J  and  that  was  a  case  supposed  to 
favour  the  objection  taken  to  this  declaration; 
but  that  case,  they  submitted,  was  distinguishable 
from  this,  because  the  declaration,  though  in  case, 
alleged  on  the  face  of  it  what  would  necessarily 
amount  to  a  mere  trespass.  It  charged  that  the  De- 
fendant furiously  drove  his  own  cart,  and  struck 
the  Plaintiflfs  with  force  and  violence,  and  there- 
fore  it  was  that  on  the  demurrer  in  that  case  judg- 
ment was  given  for  the  Plaintiff  on  the  ground 
that  the  action  ought  to  have  been  trespass  tn  et 
armis^  and  not  trespass  on  the  case ;  but  in  this 
declaration  judgment  was  given  for  the  Defendant, 
there  was  no  such  word  to  be  found  as  furiously^ 

The  next  case,  on  the  authority  of  which  (it 
was  anticipated)  the  Defendant  would  attempt  to 
support  his  propositions,  where  it  was  held  thit 
trespass  and  not  case  was  the  proper  form  of  actiw 
to  support  the  rule,  was  Leame  v.  Bnnf  (A).  ThA 
case  also,  they  submitted,  was  distinguishable  frcMi 
the  present,  because  there  also  the  declaraiin 
charged  that  the  Defendant  with  Jbrce  and  arms 
occasioned  the  injury  by  driving  with  Jbrce  aind 
violence;  but  in  this  declaration  neither  force  nor 
violence  was  alleged  to  have  been  used  on  tbe 
part  of  the  Defendant,  and  are  only  stated  in  aver- 
ring the  consequences.     They  also  submitted  that 


[(i)  5  Term  Rep.  648.  (6)  3  East'i  Re  p.  593. 

the 
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Ae  autbority  of  that  case  had  been  shaken  hy  1B23« 
later  decisions,  wherein  disapprobation  of-  the  law 
of  that  determination  had  been  expressed  by  the 
CoartSy  and  it  had  been  said  to  be  a  decision  that 
ought  to  be  reconsidered.  In  Rogers  v.  Imbk" 
ton(a)y  a  case  wherein  it  was  held  on  demurrer 
that  a  declaration  charging  the  Defendant  with 
driving  his  cart  against  the  Plaintiff's  horse  with 
force  and  violence,  through  the  mere  negligence, 
inattention,  and  want  of  proper  care  of  the  De* 
fendant,  was  good  as  a  declaration  in  case,  and 
that  it  need  not  have  been  trespass,  Sir  James 
;Man8FIsxd  says  it  is  not  to  be  considered  that  the 
ioafie  of  Leame  v.  Bray  is  overturned  by  the  pre- 
aent.  At  the  same  time  I  may  say  thus  much, 
jdnaliupon  a  proper  case  it  may  be  fit  that  the  de- 
cision of  the  Court  of  King's  Bench  in  Leame  v. 
Bray  should  be  reconsidered. 

So  in  Huggett  v.  Montgomery  (b),  also,  where, 
although  the  Court  decided  that  an  injury  done  to 
the  Plaintiff's  ship  by  the  Defendant  driving  the 
vessel  which  he  commanded  against  her,  whereby 
h^.  sunk  her,  was  not  the  subject-matter  of  tres- 
pass, and  that  the  Plaintiff  ought  to  have  brought 
an  action  on  the  case,  the  pilot  having  given  the 
order  whilst  the  Defendant  was  on  board;  yet  they 
intimated  some  doubts  as  to  the  authority  of  the 
case  of  Leame  v.  Bray.    In  the  case  of  Leame 

(a)  2  New  Rep,  117. — The  declaration  in  that  case  was  stated 
to  have  been  intended  to  be  adapted  to  either  form  of  action. 
{h)  2  New  Ret>.  446. 

V.  JBroy, 
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1833.  v«  Brat/y  besides,  they  urged  that  the  objectioii  was 
not  that  trespass  vi  et  armis  ought  to  have  been 
brought,  and  not  an  action  on  the  case;  but  that  it 
should  have  been  an  action  on  the  case,  and  not 
trespass  vi  et  armis.  That  decision,  therefore,  they 
insisted,  could  have  no  application  to  a  state  of  cir- 
cumstances  where  it  was  contended  that  the  action 
should  have  been  trespass  and  not  case ;  because 
case  may  be  maintained  where  trespass  cannot;  but 
the  converse  of  that  proposition  is  not  correct,  for 
where  trespass  vi  et  armis  may  be  supported,  the 
action  on  the  case  may  in  most  instances  be  sus- 
tained, waving  the  trespass.  They  also  cited  the 
authorities  of  Morley  w.  Gaisfi>rd  (a),  Brucker  v. 
Fromont  (J),  Ogle  v.  Barnes  (c),  and  Hall  v. 
Pickard  (d) : — distinguishing  that  of  Saaignac  v. 
Roome  (e). 

AdolphuSj  in  support  of  the  rule,  relied  upon  the 
authority  of  the  cases  of  Dm^  v.  Edwards^  and  par- 
ticularly that  of  Leame  v.  Bray^  distinguishing  this 
from  the  cases  which  had  been  cited  in  support  of 
the  argument  in  opposition  to  the  present  rule,  io 
that  the  injuries  in  those  were  for  the  most  part 
consequential  and  not  immedilate,  either  in  respect 
of  the  force  and  violence  which  had  produced  the 
mischief,  or  of  the  means  by  which,  and  of  the 
persons  by  or  against  whom  the  injury  bad  beea 
committed* 

(a)  2  H.  Bl.  442.  (6)  6  Term  Rep.  659, 

(c)  8  Term  Rep.  188.        (d)  3  Campb.  N.  P.  C.  187. 


[e)  6  Term  Rep.  125. 


Id 


NKimulf. 
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In  the  present  instance,  it  was  urged,  the  injury  1828. 
done  affectiog  the  person  of  the  Plaintiffs  imme-  \2o^ 
diately,  and  not  the  prc^rty  of  the  party,  the 
question  which  must  determine  this  case  would  be 
merely  whether  the  result  which  was  the  cause  of 
this  action  was  the  immediate  consequence  of  force 
originally  applied  by  the  Defendant  or  not ;  and 
if  that  were  so,  the  action  must  necessarily  be  tres- 
pass, and  can**ot  be  case.  That,  it  was  urged,  had 
been  determined  to  be  the  true  and  only  distinc- 
tion in  all  the  cases. — Savignac  v.  Roome  {a)^ 
McManus  v.  Crickett(b),  CoveU  v.  Laming  (c\ 
Hopper  and  Wife  v.  Reeve  (cT). 

In  this  case,  he  urged,  the  evidence  proved 
throughout  the  wilful  and  wanton  force,  and  fury, 
and  violence  of  the  Defendant :  the  cause  of  the 
injury  was  excessive  violence,  and  the  effect  of  that 
violencewas  immediate,  sudden,  and  direct.  There 
was  nothing  of  carelessness  or  negligence  in  evi* 
dence,  except  in  as  far  as  the  Defendant  was  proved 
to  have  been  in  his  fury  careless  of  the  lives  of 
passengers  and  even  of  his  own;  but  it  was  not  the 
carelessness  of  mere  inattention.  There  was  no  want 
of  skill  or  judgment  in  driving  proved  on  the  part 
of  the  Defendant,  nor  was  his  conduct  attributable 
to  ignorance.  It  amounted  to  an  actual  breach  of 
the  peace,  if  indeed  the  degree  of  violence  could 
make  any  difference,  which  it  does  not,  further  than 
to  shew  more  x:learly  that  the  act  was  vi  et  armis. 

(a)  6  Term  Rep.  135.  {b)  1  East's  Rep.  106. 

(c)  1  Campb.  1A.  P.  C.  497.  (</)  7  Taunt.  69a 

Upon 
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Upon  the  broad  principle  of  distinction,  diere* 
fore,  that  the  injury  complained  of  was  the  imtne^ 
diate  consequence  of  the  Defendant's  forcible  act, 
it  was  insisted,  that  the  present  action  had  been 
misconceived,  and  the  verdict  could  not  be  sop* 
ported. 


Cur.  adv,  tmiU 

The  Court  this  day  gave  judgment. 

The  Lord  Chief  Baron  was  absent  from  indispo* 
sition. 


Garrow,  Baron.  I  have  the  satisfaction  of  beh^ 
Me  to  say,  in  the  absence  of  my  Lord  Chief  Biaw^, 
that  he  concurs  with  me  in  the  opinion  which  t 
ktti  about  to  deliver  in  this  case,  although  iiregvrt: 
thsit  we  have  not  also  the  concurrence  of 'my^Iemw 
ed  Brother  who  is  present.  hj  -     .i.\ 


•'  l\}  ?.L^ 


[]His  Lordship  stated  the  declaratiofb,  an^tbe 
circumstances  in  evidence.3 


iv/',;-' 


No  question  has  been  made  of  the  propriety  of 
^his  verdict  on  the  ground  of  the  amount  of  4a^ 
mages.  The  simple  point  is,  whether  the  actioa 
which  is  case  in  form,  should  not  have  been  {and 
that  necessarily)  trespass?  The  matter  has  been 
vety  ably  argued  on  both  sides,  and  on  all  the  ctses 
at  all  bearing  on  the  point  which  have  been  brought 
before  us.  The  difficulties  have  arisen  from  4^ere 
being  some  discrepancy  in  many  of  those*  .  IsbaU 
1  not 
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not  now  risk  an  examination  of  the  principles  upon       '83S. 
which  they  have  been  determined.    It  will  be  suf-      j^n 
ficient  to  say,  that  it  is  the  opinion  of  my  Lord   ugg^AM, 
Clnef  Baron  and  myself,  after  the  best  considera- 
tion that  we  have  been  able  to  give  to  the  ques- 
tion, that  in  this  case,  under  all  the  circumstances, 
the  present  action  is  well  maintainable  in  case  :— 
consequently  this  rule  must  be  discharged. 

Graham,  Baron. — ^Under  all  the  circumstances 
of  this  case,  I  do  not  regret  that  my  opinion  will  be 
of  no  avail,  and  that  it  will  have  no  effect  upon  the 
verdict  which  has  been  obtained  in  this  action*  A 
reluctance,  however,  to  give  up  what  I  have  al- 
ways considered  to  be  established  principles  of 
[dnding,  compels  me  to  dissent  from  the  rest  of 
&6)Court  on  this  point.  I  well  remember,  that  in 
tbejfcitne  of  Lord  Kenyon  the  well  known  distinc- 
iioa  Ji^  all  these  cases  was  where  the  injury  com* 
plained  of  was  direct  and  immediate,  and  where  it 
was  merely  consequential.  That  was  settled,  and 
\sM^  iUuiitrated  by  a  very  old  case  where  a  log  of 
wood  having  been  thrown,  it  was  held  that  it  was 
a  trespass  against  the  party  struck  by  the  throwing 
bf  ^  Ipgi  and  that  trespass  in  that  case  would  be 
ths  fMf^t  form  of  action :  but  that  in  the  case  of 
acslibaeqaent  injury  to  another  person  sustained  by 
an  accident  arising  from  the  log  remaining  in  the 
road,  it  was  no  longer  trespass,  and  his  remedy 
would  be  by  action  on  the  case,  and  that  because 
in  the  second  instance  the  injury  was  merely  con- 
sequential. The  facts  of  every  case  of  this  sort 
ace  the  best  guide  for  determining  the  question  of 

pleading. 


6tO  CkmS  IN   THE  EXCHEQUfiil, 

tam.  ^  pleading.  It  is  admitted  that  tretpass  vnould  iie  io 
this  case,  and  if  the  mode  of  redress,  and  the  fona 
of  actiod  be  matter  of  option,  it  appears  to  me  that 
there  is  an  end  of  all  distiiiction  in  sudi  <uises,  and 
that  to  insist  on  it  would  be  fatile  and  nugatory. 
It  has  been  fuud  that  these  nice  distinctians  of  the 
old  cases  ought  not  to  be  preserved;  yet  the  earlier 
books  are  fill!  of  l^m,— •^md  I,  for  one,  cannot  con* 
sent  to  give  them  up,  because  I  am  fully  convinced 
of  their  utility.  It  is  dso  said  that  the  trespass 
may  be  waved ;  but  if  you  wave  the  tresf^ass  in  such 
cases,  in  my  opinion  you  wave  every  thing  which 
entitles  you  to  seek  redress  in  a  court  of  law,  aod 
diere  is  no  longer  any  foundation  for  yoor  action. 

Now  let  us  look  at  the  circumstances  of  this  case 
[[His  Lordship  stated  the  material  fiicts.^  A  case 
of  more  direct  and  immediate  injury,  and  offeree 
and  violence  than  this  I  confess  I  am  at  a  loss  to 
conceive.  It  is  not  only  a  case  of  gross  and  violeat 
private  injury,  but  a  positive  misdemeanour.  This 
as  nothing  like  the  case  of  an  obstruction  by  setting 
up  a  post  or  rail  in  the  road,  in  consequence  of 
which  some  person  meets  with  an  accident  from 
which  he  receives  a  hurt.  That  I  say  wxnAd  have 
been  good  ground  for  an  action  on  the  case,  and 
that  action  must  have  been  framed  in  case.  BiH 
here  the  Defendant  is  driving  furiously  along 
the  public  road  like  a  madman,  to  the  immineiit 
danger  of  every  one  passing ;  and  it  is  in  proof 
-that  he  was  quite  drank  at  the  time.  The  only 
x:ircumstance  in  his  &vour  is,  that  he  pulled  up  his 
horse  as  spcm  as  the  accident  happened.    He  bid 

however 
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however  given  the  impetus  and  mamentum  to  the 
horse  and  carriage,  which  was  the  immediate  cause  im^b 
of  a  direct  injury,  nothing  less  than  the  killing  a  ^  jj^,^ 
man  and  knocking  down  the  woman.  Now  what 
was  the  intermediate  act  in  this  case  ?  It  spears 
to  me  that  nothing  could  be  more  direct  and  im- 
mediate. The  difficulty  of  drawing  any  better  line 
in  these  cases,  and  the  danger  of  destroying  so 
useful  a  distinction  as  that  which  has  been  so  well 
established^  and  has  ever  been  recognized, — giving 
a  choice  of  remedies  where  the  law  has  assigned 
different  forms  of  action  to  the  different  causes  of 
complaint,— will  not  allow  me  to  concur  with  the 
rest  of  the  Court  in  the  view  which  has  been  taken 
of  the  point  raised  by  this  rule. 

Rule  discharged. 
1823. 


Bagnall  v.  Underwood.  ift^F^b^rtf. 

XHE  Plaintiff  in  this  cause,  which  was  an  action  it  u  not  neces- 
sary to  give 
evidence  to 

proye  the  truth  of  avennentSy  in  a  declaration  in  an  action  for  libel,  according  with 

itMleniMits  in  the  publication. 

In  an  action  for  a  libel  on  the  Plaintiff,  who  alleged  in  his  declaration  that  he  held  an 
cj/lce  of  tnut  and  confidence,  to  wH,  the  office  </  overuer  of  a  common  field,  and  that  the  De- 
&dant  composed,  Ike*  of  and  concerning  the  Plainttft,  and  4»/  ONd  eencvmxng  hia  conduct 
in  hi$  taid  office  </,  t^c.  a  libel,  part  of  which  was  that  the  committee  (for  managing  the 
concerns  of  the  said  field)  think  proper  to  satisfy  the  inhabitants,  See,  respecting  the  dif- 
ferent charges  laid  against  the  Plaintiff  the  late  overseer,  &c  for  embexxiemeni^  or  not 
giving  a  nroper  aecwuU  o/  iki  pvbtic  propertu  ;  the  Plaintiff  pat  in  the  libel,  and  proved 
publication,  &c.,  and  that  he  was  overseer.  It  appeared  from  the  testimony  of  his  own 
.witnesses  that  he  was  not  intrnsted  b^  the  conuuttee,  as  snch  overseer,  with  the  receipt 
of  money,  or  that  any  particular  confidence  was  necessarily  reposed  in  him  in  virtue  oC 
his  employoient,  which  appeared  to  be  a  somewhat  bumble  one.  It  was  objected  that  he 
should  have  proved  that  it  was  an  office  of  trust  and  contidence  as  alleged,  and  that 
■Iher^fore  the  action  could  not  be  supported:  Held,  that  as  the  libel  in  its  terms  tm- 
ported  that  it  was  an  office  of  trust  and  confidence,  and  charged  a  fraudulent  abuse  of  it, 
it  was  therefore  not  necessary  to  giro  any  proof  of  it  in  support  of  the  allegation  in  the 
declaration. 

A  nonsuit,  which  had  been  directed  on  the  ground  of  that  averment  requiring  proof, 
set  aside,  and  a  new  trial  granted. 

Evidence  given,  tending  to  shew  that  the  situation  was  not  one  of  tmit  and  con- 
Meace,  does  notfomlBh  groud  foi  directbig  a  noosnit* 

for 


19KJ  fana  libil,  tfied  b<efore  If r;  Aitws  6terr^,  4ir  the 
^^I^I^J^f  aasiees  9A  Sttsffbrd^  wasnonfiiiited  by  the  leionwA 
uniHmWjm.^  iiidye^  an  the.  git>und  that  the  office,  held  by  iiie 
PlaintiJB^  and  in  respeet  of  his  conduct,  in  which 
the  declaration  stated  that  the  Defendant  had 
published  the  libel  complained  of,  was  not  flhevs 
to  be  one  of  trust  and  confidence,  as  it  was  atie^ 
to  be  in  the  declaration;  but  was  proved  not  tofbe 
so,  and  therefore  the  action  could  not  be  nain« 
tained  for  want  of  evidence  of  a  matemd:  aUe» 
gation« 

•  .         •  .        \  r.yjii '. 

The  first  count  of  the  declaration  after  .tiia 
usual  introductory  averment,  by  way  of  induce- 
ment of  the  Plaintiff's  tlieretofore  good 're^te, 
&c.  stated,  that  before,  &c.  the  Plaintiff  had  heta 
duly  appointed  to  fill  and  hold^and  had  filedatod 
held  a  certain  qffice  and  place  qf  trust  and  nan^ 
dence^  to  wit,  the  qffice  qf  overseer  qfa  certain  con^ 
mon^ldj  situate,  &c.,  and  then  (stating  tha&he 
had  always  conducted  himself  properly  tbsreai) 
charged  and  set  forth  the  libel.  It  alleged  ihsl 
the  Defendant  composed,  printed  and  publidied 
Itf  and  caused,  &c.  of  and  concerning  the  said 
Plaintiff,  and  qf  and  concerning  his  conduct  in^ids 
said  qffice  qf  overseer  as  afbrestud.  The  libe!,  ai 
afterwards  set  out,  appeared  to  be  a  printed  handr 
bill,  signed  by  the  Defendant,  and  addresstti  te 
the  inhabitants  of  Stcgffardf  and  it  stated  (w^  ymi- 
Midoes^  that .  at  an  adjourned  meetiog  of  ihe 
committee  of  the  common  field,  it  was  ordered 
that  the  committee . think  proper  to  satisfy  the  in- 
habitants of  the  town  respecting  the  diflfere&t 

chaiiges 
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cb*rges  laid  againat  (the  Plaintiff)  the  late  over-^      1MB' 
seer  of  the  common  field  for  embezzlement,  er  not    ba^vau 
giving  a  proper  account  of  the  public  property,  ynimawooik 
It  then  enumerated  various  specific  instances  of 
the  Plaintifi"  having  received  money  from  several 
persons  in  respect  of  the  field,  for  which  he  had 
not  accounted,  and  concluded  by  observing  that 
^Uhe  public  will  now  consider  how  far  the  late 
overseer  of  the  common  was  a  proper  person  for 
&e  6ituati<Mi.''    There  were  five  other  counts  in 
the  declaration,  all  stating  the  libM  to  be  oi  and 
concerning  the  Plaintiff's  conduct  as  such  over- 
SKr0 

4 

.  The  defendant  pleaded  the  general  issue  and 
other  :plea8,  by  way  of  justification,  alleging  th^ 
frets  as'  set  out  in  the  declaration  in  Ae  terms  of 
^UbdL    The  Plaintiff  took  issue  on  the  pleas.  ^ 

:  JfartiVJmd^btained  a  rule  to  shew  cause  why 
tbeiKrtistrit  should  not  be  set  aside,  and  a  new 
trial  granted  on  the  following  grounds:  1st,  be^ 
baase  it  was  not  necessary,  in  this  case,  to  support 
bypositivei  proof  the  allegation  in  the  declaration^ 
diat  the  office  was  an  office  of  trust  and  ccm&- 
dencey  it  being  mere  matter  of  inducement :  and 
the  libel  itself  so  stating  it,  had  rendered  that 
proof  unnecessary,  on  the  authority  of  the  case  of 
Benyman  v.  Wise  (a) ;  and  2dly,  that  if  other 
proof  were  necessary,  the  allegation  had,  in  point 

(a)  4T.  R.  966. 

of 
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183a.       of  Utct,  been  substantiallj  proved  at  the  trials 
"^^^^^^^    by  the  evidence  of  the  witnesses  called  in  support 
uwmrWood.  ^^*h®  PlaintifTs  case,  who  stated  that  the  Plain- 
tiff acted  in  the  character  which  he  had  in  his  de- 
claration described  himself  as  holding. 

Garrow,  Barofif  now  read  bis  report  of  the 
evidence  given  at  the  trial,   from  which  it  ap- 
peared to  have  been  proved  that  the  duty  of 
the  Plaintiff  as  overseer  of  the  common  field  was 
merely  to  look  after  the  cattle  there,  and  that  it 
was  no  part  of  his  business^  as  such  overseer,  to  re* 
ceive  the  money  paid  in  consideration  of  the  feed- 
ing,  &c.  of  the  cattle  depastured  thereon,  but  that, 
on  the  contrary,  it  ought  to  have  been  received 
by  another  person  (one  of  the  witnesses),  who  was 
called  the  treasurer*    He,  however,  sometimes  re* 
quested  the  Plaintiff  to  receive  it  for  him,  because 
it  was  more  convenient,  as  he  lived  on  the  com- 
mon ;  but  he  did  not  receive  it  on  any  occasion  in 
his  capacity  of  overseer,  and  the  Plaintiff  was  not 
accountable  to  any  other  person  for  what  he  so 
received.    His  Lordship  therefore  reported  himself 
to  have  ruled  that  the  averment  was  not  sufficiently 
proved  to  sustain  the  allegation,  and  that  that  was 
the  ground  of  the  nonsuit  which  he  had  directed. 

Taunton,  Campbell,  and  Russell  shewed  cause. 
They  insisted  that  the  introductory  allegation  in 
the  declaration  was  in  all  cases  of  this  description 
of  the  essence  of  the  charge,  and  material  to  be 
proved ;  for  by  the  proof  of  that  it  is  that  both  the 

Plaintiff's 
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Plaintiff's  right  to  damages  and  the  measure  c^      1838. 
the  amount  can  alone  be  ascertained.     So  &f,     bIXm 
however,  from  its  being  proved  in  this  case  by  the  u^jjiJ;^^©©. 
evidence,  that  the  place  or  office  respecting  the 
Plaintiff's  conduct  in  which  the  libel  is  charged 
to  bare  been  published  was  one  of  trust  or  con- 
fidence, it  is  in  fact  negatived  distinctly  by  the 
Plaintiff's  own  witnesses.    It  need  not  certainly 
(they  admitted)  have  been  stated  in  the  declara-   . 
lion  that  this  was  a  place  of  trust  and  confidence^ 
at  least,  in  order  to  found  the  action,  for  if  it  had 
been  stated  as  the  fact  really  was,  the  Plaintiff 
might  still  have  recovered.      The  object  of  so 
setting  it  forth  therefore,  they  urged,  could  only  be 
to  enhance  the  damages  by  misleading  the  jury, 
and  if  in  so  doing  the  Plaintiff  had  overstated  it, 
be  must  submit  to  the  consequence  of  his  own 
wilful  misrepresentation.     In  Bell  and  others  v. 
Janson  (a),  it  was  determined  that  as  an  unneces- 
ssuy  averment  might  be  material,  if  a  Plaintiff 
take  upon  himself  to  allege  that  he  is  of  a  particu- 
lar description  of  persons,  he  is  limited  to  that 
particular  description  of  himself,  and  is  conse- 
quently bound  to  prove  it  correct.  They  submitted 
that  the  rule  was,  that  if  the  libel,  which  is  the  sub- 
ject-matter of  the  action,  furnish  an  admission  of* 
the  fact  on  which  the  Plaintiff's  right  to  sue  for  an 
injury  offered  him  in  a  particular  character  is  found- 
ed, it  is  only  primd  facie  evidence,  as  was  held  in 
Smiih  V.  Taylor  (h).     Here  the  particular  charac- 
ter in  which  the  Plaintiff  states  himself  to  have 

(a)  I  Mauk  and  Selw.  901.  (6)  1  New  Rep.  206. 

been. 
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1888.  been^  and  in  respect  of  which  the  injnry  com- 
BA0IIAU  P^**o®d  of  by  the  libel  ftflects  his  interest,  is  a  very 
URonwooD.  o**'^'^*!  P*^t  of  the  gravamen  of  the  charge,  on 
proof  of  which  his  right  to  damages  mainly  de- 
pends^  That  part  of  hid  case  is  however  ^cpressly 
denied  and  disproved,  and  no  room  is  left  for  sup* 
plying  it  by  presumption.  The  character  in  whidi 
the  Plaintiff  sues  is  always  made  the  introductory 
part  of  the  charge,  and  stated,  as  in  this  case,  by 
way  of  inducement;  and  it  should  be  the  first  evi- 
dence offered  on  the  trial,  because  it  is  most  ma- 
terial to  be  both  alleged  and  proved.  Having  been 
alleged  and  not  proved  in  the  present  case,  they  in- 
sisted therefore  the  Plaintiff  was  properly  nonsuited. 

They  distinguished  this    case   from  that  (^ 
Berryman  v.   Wise*     In  that  case,  the  questioD 
was  not  whether  it  was  nec0ssary  for  the  purpose 
of  maintaining  the  action  for  the  Plaintiff  to  prove 
that  he  wasan  attorney,  but  whether,  having  un- 
dertaken to  prove  it,  he  had  adopted  the  right 
mode,  or  whether  it  was  not  necessary  that  be 
should  prove  it  by  his  admission,  or  by  a  copy  of 
the  roll ;  but  whether  it  was  necessary  to  prove  it 
at  all  did  not  come  in  question.    The  report  of 
the  case  is  so  short  that  it  does  not  give  any  pre- 
cise information    of  the  real   poiot  before  the 
Court,  and  it  is  difficult  to  collect  the  ground  of 
the  decision,  which  is  made  the  more  obscure  by 
the  little  which  Mr.  Justice  Bquer  is  repi^esented 
to  have  added  when  the  determitotion  was  pro* 
nounced.    It  is  clear,  however,  that  in  that  case 
the  averment  was  in  some  sort  proved.     Besides, 

it 
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it  may  be  competent  to  the  Court  to  take  notice  of 
an  attorney  as  being,  a  well-known  officer.'  Not  so.  BAoiiAir 
the  overseer  of  a  common  field.  If  in  that  casei  uhomwpoh. 
howeva*,  the  Plaintiff  bad  proved  himself  a  con- 
veyancer'in  support  of  the  allegation  that  he  was 
an  attorney,  which  would  more  nearly  have  ap- 
proached the  present  case,  he  would  have  fiuled, 
and4)eing  a  material  allegation  he  must  have  been 
nonsuited* 

Jervis^  Fuller^  and  Pearson  in  support  of  the  rule, 
contended  that  it  was  sufficient  that  the  tenor  of  the 
lU>el  mported  that  the  Plaintiff  acted  in  the  charac* 
ter  in  which  he  stated  himself  to  be  acting,  and  in 
respect  of  which  he  had  sustained  the  injury  com- 
plained c^.  It  also  further  imparted  that  a  trust  was 
confided  to  him  in  that  character,  which  he  was 
stated  in  the  libel  to  have  abused,  and  that  he 
must  in  consequence  necessarily  have  had  oppor- 
uinities  of  committing  the  acts  of  embezzlement 
of  which  he  had  been  therein  said  to  have  beea 
guilty.  No  proof  of  any  of  those  circumstanoe^ 
therefore,  was  necessary  to  have  been  furnished 
by  any  sort  of  testimony  being  laid  before  the 
jury  on  the  trial  of  the  action.  That  is  the  prin- 
ciple of  the  case  of  Berryman  v.  Wise^  and  the 
received  rule  in  all  cases  of  actions  for  slander* 
In  SmWi  V.  Ta$hr^  that  was  strongly  stated  by 
(Mef  Justice  Mansfield  and  Mr.  Justice  Heath» 
and  not  controverted  by  the  other  judges,  who  dis- 
sented on  certain  points  in  that  case.  There  the 
Plaintiff  being  a  physician  was  the  gist,  of  the 
aetioB,  and  the  allegation  was  not  mere  induce* 

VOL.  XI.  u  u  ment 
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^B93«       ment    The  vague  words  of  the  slaiider  also  were 
^||[^^^    considered,  by  two  of  the  learned  judges,  BOt  to 
Undsrwood    designate  sufficiently  that  the  Plaintiff  bore  the 
character  of  a  Physician^  to  dispense  with  proof 
.  because  he  was  spoken  of  as  Doctor  Smithy  which 
was  not  thought  sufficiently  definite ;  but  the  veiy 
ground  of  the  difierence  of  opinion  on  the  Benpb 
in  that  case,  shews  that  if  the  words  had  clearly 
been  spoken  of  him  as  a  physician,  proof  of  his 
degree  would  have  been  unnecessary.     They  ob- 
served that  on  this  record  there  was  also  a  plea  of 
justification,  which  repeats  in  terms  the  al^gati(i|Q|i 
contained  in  the  libel,  and  that,  they  conteqd^ 
stiU  further  dispensed  with  proof  of  their  tnitht,  . 

»! 

It  was  then  urged,  that  in  an  action  for  a  ^||^ 
Hke  the  present,  supposing  that  this  were  not  a 
place  of  trust  and  confidence,  nor  a^ideciiC^Bf^* 
tunity  for  embezzlement  and  firaud^.tbe^^ji)^^ 
would  in  that  case  be  the  more  malicif)U^/9f^dfgpi 
gravated,  and  the  injury  the  greater  and  mp^  qp^ 
merited;   and  as  the  words  were  actionable  in 
themselves,  that  might  be  taken  to  be  a  matteii  qf 
^^ravation  of  the  offence.     All  the  inatfmpes  ^ 
misconduct  charged  against  the  Defendant,  h^i^ 
ever,  expressly  relate  to  the  office  which  bi^ifci 
stated  to  have  held.     The  charge,  that  heJ.hsd^ 
not  given  a  proper  account  of  the  public  proper^t^^; 
clearly  imported  that  he  was  confidentially  in- 
trusted, in  his  particular  situation,  with  theipub* 
lie  property,  and  that  he  abused  that  J^nist;^^ 
that  brought  this  case  precisely  within  the  rule  of 
evidence  in  all  these  caa^-^FhUUf^ps^  827*. .  T^ 
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case  of  Berryman  v*  Wise  Was  distinctly  deter-  ^^^• 
mined  on  the  ground  that  the  import  of  the  baohall 
dander  is  tantamount  to  an  admission,  on  the  part  xj^iDsitwooA. 
of  the  Defendant,  that  the  import  deducible  from 
it  is  true.  In  actions  for  tort  by  slander,  the  old 
strictness  required  in  proving  even  material  alle- 
gations has  been  long  very  considerably  and  pro* 
perly  relaxed.  In  Figgins  v.  Cogswell  (a)  j  the 
Plaintiff  declared,  that  being  a  carpenter  and 
swam  appraiser  J  by  reason  of  slander  by  the  De- 
fendant, a  third  person  had  omitted  to  employ 
him  as  an  appraiser :  having  failed  to  prove  him- 
self an  appraiser,  which  was  held  to  be  material; 
he  was  nonsuited,  but  that  nonsuit  was  set  aside. 
They  cited  also  Hall  v.  Smith  {b)  to  the  same 
pdHit. 

^liijiras  submitted  that  it  was  a  fallacy  to  assume 
that  the  terms  ^Hrust  and  confidence*'  necessarily 
hoik  ret^tibn  to  the  receipt  of  money,  or  imported 
tWit  some  pecuniary  charge  was  committed  to  the 
ftjfelity'of'the  person  spoken  of,  or  that  he  was 
Ijkbfe'to  reiider  any  account  to  others  of  the  pro^- 
duc^'df^is  employment,  for  that  any  situation  or 
duty;  unconnected  with  a  charge  of  money,  might ' 
be  capable  of  being  abused ;  as  for  instance,  that 
of  committee  of  a  lunatic.  So,  even  of  a  person  in 
the  ordinary  situation  of  a  man  employed  to  lock 
up  a  banking-house  every  night  when  business 
should  be  over,  who  might  be  said  to  have  a  place 
of  trust  and  confidence,  it  would  be  libellous  to  say; 

(a)  S  Maule  and  Selvr.  369.  {b)  1  Maule  and  Selw«  987. 

u  u  2  that. 


I  :> 
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^Jg^v^  that/holding  i  pUce  of.  trust  and  coii6dence9lie 
^JQ^TlT  was  guilty  of  embezzlement  of  his  employer's  pro* 
tJioERwooD.  perty:  and  it  would  not  be  necessary  to  shew  in 
such  a  case  that  his  was  a  situation  of  pecuniary 
trust.  Money  might  come  to  the  hands  of  a  per- 
son holding  the  situation  described  in  the  libel, 
and  in  consequence  of  his  holding  that  sitQatioo» 
although  it  might  be  no  part  of  his  duty  to  receive 
it.  .  But  it  is  not  necessary  in  an  action  for  a  tort^ 
that  a  Plaintiff  should  prove  all  the  several  parts 
of  his  allegations.  It  is  sufficient  if  they  be  proved 
in  substance. 

They  insisted,  that  the  mode  and  terms  of  the 
allegation  of  the  particular  character  said  to  be 
sustained  by  the  Plaintiff  in  the  action,  could  not 
'have  been  asserted  for  the  purpose  of  misrepre- 
sentation and  enhancing  damages,  or  that,  if  it 
were,  it  might  be  contradicted  by  evidence  nega- 
tiving the  fact  in  diminution  of  the  damages, 
shewing  that  the  Plaintiff's  situation  was  not,  as 
stated  in  the  declaration,  a  place  of  trust  and  cm- 
fidence. 

They  therefore  insisted  that  this  nonsuit  could 
not  be  sustained. 

Richards,  Lord  Chief  Baron.  We  are  of 
opinion  (the  Court  having  conferred  together  for 
some  time)  that  there  ought  to  be  a  new  trial  io 
this  case.'  There  can  be  no  doubt  that  it  is 
plainly  to  be  inferred  from  the  general  tenor  of 
the  paper  which  contams  the  fibd  on  Ais  6oc»- 

sion, 


UiimiwpoQu 
RkhardMf  CJL 
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BioiH  tbut  it  was  the  object  o£  the  party  by  wbopi  l^- 
it  was  put  forth,  to  represent  -  the  person  who  was  ^^^^^^ 
the  subject  of  it  as  holding  a  ^tuatioa  of  trust  and 
confidence,  and  that  he  had  abused  it.  We  think 
that  <|uite  sufficient  to  sustain  the  allegation  in 
the  Plaintiff's  declaration,  and  that  therefore  it 
was  unnecessary  to  require  proc^  that  the  nature 
of  the  situation  which  he  held,  or  to  shew  by  evi- 
dence that  it  was  an  office  of  trust  and  confi- 
dence! 

Graham,  Baron.  I  am  of  the  same  opinion. 
I  do  not  see  the  necessity  for  any  proof  of  the  al- 
legation which,  it  is  contended,  ought  to  have  been 
proved  on  the  trial;  nor  do  I  perceive  that  there 
is  any  such  discrepancy  between  the  allegation 
and  the  evidence  as  has  been  stated.  It  appears 
thft  although  the  Plaintiff  was  not  entrusted  with 
noney  virtute  qfficii^  he  was  frequently  so  en- 
trusted occasione  officii.  At  all  events,  the  ground 
.stated  by  my  Lord  Chiqf  Baron  is  quite  sufficient 
tfi^  satisfy  me  that  this  nonsuit  ought  to  be  set 
aside,  to  give  the  Plaintiff  an  opportunity  of  su^b- 
mitting  the  subject-matter  of  his  action  to  a  jury. 

Wood,  Baron.  I  concur  in  thinking  that  this 
nonsuit  must  be  set  aside.     I  was  myself  of  coun- 

^•sel  in  the  case  of  Berryman  v.  Wise^  and  I  well 
arecollect  the  ground  of  the  determination,  and 
qan  supply  the  alleged  deficiency  of  the  reports  ,  It 

r-  ifqas  rthore  distinctly  held  by  the  Court,  that  stsie- 
rqfsmtA  in  a  libel  rende^e^  it  unocQes^^  to..^ive 

^^SKidpncje.of  th^ptrujt^ofay^fW^nts  in,th^  piaintj^s 
^  >  >  declaration 


(tS3  CA8BS  IK   TH£.EX«a»(|UERf 

yj^^    declaration  correspoading  with  thoae  statemeats : 
«!£thlVti     ^"^  ^^^  ^^7  ^^^^  ^^^  effect  of  dispeniing  iritb 

..•.   I.' .       .     .     .  ....  ,  ' 

H'M,  B.        If^  as  the  Defendant's  counsel  have  ttrged»  Ike 

averment  of  the  nature  of  the  situation  was  inlse* 

duced  into  the  declaration  to  enhance  the  da- 

<  mages,  it  may  also  be  said  that  the  expressions  in 

•o:  .  f.     the  libel,  iirom  which  it  is  to  be  inferred  Ibat  Ike 

...    dMue  of  the  duties  of  the  situation  held  by  the 

V,  Haiatiff,  was  an  abuse  of  duties  belonging  tf>  a 

. .  jdlBce  of  trust  and  confidence,  were  a  canaldeiiible 

aggcaration  c^the  sfender;  uiditwoidd  befeio* 

,    gular  if  we  were  to  hold  that  evidence  of  ^  ^ 

gnivated  statements  of  a  libel  having  no  ftiiMk*' 

tidn  in  feet,  may  be  used  in  dimiaatiao  of  di* 

mages* 

I  am  clearly  of  opinion,  on  the  pdaoifrfe/of  Hbe 
case  of  Berryman  v.   Wise^  which.  I  tb^oki^ 
founded  on  good  sense,  that  this  aonsuttoisight  te 
bd  set  aside. 
'  •  ...  1, 

G ARROW,  Baran^  submitted  to  the  opinion  ef 
the  rest  of  the  Court,  who  therefore  made  the 

Hole  absolute^ 


Richardson 
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KlCHARDSON  V.  HoDGSON.  VjO^^. 

TiNDAL  obtained  a  rule  to  shew  oauae  nrhy  ^^j^^^fwUL- 
the  bail-bond  asngned  in  this  action  and  the  pro-  ^^^^^^  pro- 

^  *^  ceeded  oa  an 

cebdingi  had  thereon,  should  not  be  set  aside.  uBiiion)Mit«f 

°  '   a  bail-bond 

idth  ^oata,  for  irregularity,  on  the  following  facts:  taken  after  the 

Defendant, 

The  Defendant  was  served  with  a  qito  tmnuSf  bait,  whom  he 

retnroable  on  the  15th  of  June;  and  notice  of  bail  cientiy'de-' 

bdiog  put  in,  was  served  on  the  2l8t  of  June.  Tlie  tfmewal/^e. 

Defon^nt's  derk  in  court  delivered  a  baiUpiece  forfYrn»hlnr 

t0ihB  clerk  in  court  for  the  Plaintiff,  on  the  11  tb  pfp^Tonf  dar. 

of  July,  with  notice  of  justification  for  the  fii^t  tefv?»*wh*far. 

day  of  the  following  Michaelmas  Term.     The  ti^^w^nor 

FMitltifiTs  clerk  in  court  having  excepted  to  the  fiy;;°^'p7" 

bid,  on  the  Gth  of  November;  time  was  given  till  midTtojasufy 

the  1 5th  of  November,  to  furnish  a  fuller  descripdoo  ^t^alide  thl 

of  the  bail,  and  the  order  duly  served.  On  the  14th  p'*!?'^^'".** 
'  *^  on  the  assign- 

ed'INovember  the  Defendant  rendered  in  discharge  "^^q"^^^^® 

o(hh  bAil,  and  was  thereupon  committed,  notice     ,  . 

1^  It  IS  not  ne- 

of'wbK^  was  served  on  the  same  day.    After  the  cessaryinthis 

1  •  /»  1     •    .1    Conrt  to  pro- 

surrender,  process  on  the  assignment  of  the  bail*  dnceanaffida- 

II  .1  •  1      »     -1  11  _        vit  in  support 

bond  was  issued  against  the  bail,  returnable  on  the  of  sach  an  ap- 

-      ^  _  plication,  that 

2dd  Ot  January.  it  is  made  bond 

fide  and  on  be- 
half of  the  bail; 

Parke  now  shewed  cause,  on  an  affidavit  stating  ruL7n  thuf  °° 

that  the  Defendant  having  been  arrested  in  this  in^^^surhan^ 

action  on   a  writ  returnable  the   15th  of  June,  made^^^  * 

a  declaration  was  filed  de  bene  esse — ^that  special  costs  ordered 

bail  was  filed  within  the  time  for  putting  in  bail  ev^n^'t « cSsu 

—that  (the  bail  not  being  considered  on  inquiry  '"  ^^  ^^^^' 
satis&ctory)  the  Plaintiff's  attorney  excepted  to 
them,  which  he  would  not  have  done  if  they 

had 
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]^i'  bad  been  sufficient,  but  would  bave'  demanded 
RicBARDscm  ^  P^^»  ^^  1^^  might  have  done,  when  he  would 
UoDGtoir.  ^^^^  ^^^  ^°  ^ii^^  ^<^  ^^v®  t^i^  '^^^  cause  at 
the. ensuing  assizes  for  Lancaster — that  he  had 
not  so  demanded  a  plea,  because  it  would  have 
been  a  waver  of  his  right  to  except  to  the  bail-^ 
that  the  justification  of  bail  was  ordered  to  stand 
over  till  the  15th  of  November,  that  the  Defend- 
ant might,  in  the  mean  time,  supply  a  fuller  de- 
scription  of  the  bail,  (the  Court  reserving  the 
question  of  costs  till  the  bail  should  justify,) — aad 
that  no  better  description  of  the  persons  offered 
by  bail  was  ever  given,  nor  was  any  justifioatioD 
afterwards  attempted. 

It  was  insisted  that  as  the  object  of  the  present 
rule  was,  that  the  bail-bond  and  the  proceedings 
thereon  should  be  peremptorily  set  aaide  fi>r  i#re* 
gularity,  with  costs,  it  could  not  be  made  abso* 
lute — ^that  although  the  bail-bond  had  been  as- 
signed, and  proceedings  taken  on  it  after  the 
render  of  the  Defendant,  it  was  not  competcaitto 
the  bail  to  move  to  set  aside  the  proceedings  fiir 
irregularity,  on  the  mere  ground  of  the  render  of 
the  Defendant  before  the  assignment  of  the  bail- 
bond,  under  the  circumstances  of  this  case.  It 
was  urged,  that  the  render  in  this  instance  was  in- 
sufficient for  the  purpose  of  discharging  the  bail*; 
and  it  had  been  recently  decided  that  an  in- 
sufficient render  would  not  operate  tO' prevent  an 
assignment  of  the  bail-bond  being  takm.  and<piiK 
eeeded  on.    In  Brown  v.  Jenmngs^(a)^  tkt  QfiM 

(fl)  2  Barn,  and  Ald."768,  '  '    ^     '        •'^'' ' 

of 
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of  King<is  Bench  &eld»  tb«t  w^er«  »,  I^e&iidfqj^  i^as^ 
had  been  rendered  before  lUie-tMWgnment  of  l^e^,  ny^^^^^j|^ 
bail-bond)  it  mt^t»  under. eircamst^ocwa,.  be. ajt^'  au^*, 
iosufficienti render,,  for  Che.  purpose  of.  ptot^iQg: 
the  ^eriff  and  the  bail  In  this  case  the  ohjecr^ 
tions  to  the  su£Bciency  of  the  render  were,  that 
the  Platnrtiff  bad  lost  a  trial  by  the  delay  ooqa*-^ 
sioned  by  the  putting  in.  unsatisfactory  and  ej^^ 
oeptionable  bail:  and  their  residence. and  conditio^- 
baSring  been  insufficiently  described,  created  a^ 
fiurther  delay  to  the  prejudice  of  the  Plaintifl;  It 
was  now  attempted  to  take  advantage  of  that  vei^- 
circumstance  to  set  aside  the  proceedings  occar; 
sioned  by  it,  and  that  not  by  way  of  favour  and 
indulgence  and  on  terms,  but  peremptorily  and 
with  oasts.  .    .       f 

.. .      ■  '''it 

•  If  vms  also  ob^cted  that  there  was  no  affidavit 
made  in  .this  case  on  the  part  of  the  bail,  that  th« 
application  was  bondjide  and  on  their  behalf^ 
which  was  the  more  necessary  in  this  case,  as  the 
pretended  bail  might  be  mere  names  of  persons 
not  in'fixiatenoe. . 

JD.  F.  J^wSf  id  support  of  the  rule,  contended 
tbat  the  render  was  sufficient  and  in  time-— that  it 
was  not  necessary  the  bail  shpuld  justify  to  enable 
them  to  render  their  principal,  but  that  they  mtky 
surrender  the  Defendant  after  the  sheriff  has  b^an 
culed  tq  briag  inthe  body^.pr  4^  an  assignosep^t 
of  the  bail4)ond.~Ti<^!^  IVactice,  <7th  edit.) 
407.  RLT.asGeoiS.  5XvRi308.  2  BU  Eep. 
758.  1179-80.  .,  So  bail  who  have  been  rejected 

may 


>^^-      aMif  iOWeader^  ill  loAg^ae^ their  riatfMb  W^m  the 
RWMttMblF  b^UN^^'C^X  ^^  ^^  render  of  a-  Defimduit  » 

jofiifl(mtio»  ftnd  perfeeiiiig  c^  b«if.  HwfiitAv, 
H^TfU{b%  Ckadwick  v.  Batfye(c). 

It  was  furdier  insiited  that  the  pnopottticm  of  a 
trial  having  been  lost,  had  not  been  (ttsttnedf 
OTom  to^  nor  asfficieatly  amde  oot,  nor  had  it 
been  stated  In  the  affidavit  wKm  tfao  decUunliaB 
had  been  filed.  1  ChiOy's  Rep.  270.  357.  271. 
On  that  point,  therefore^  it  was  contended  the 
answer  to  the  application  had  wholly  fiiiled. 

Ai  to  the  want  of  an  affidavit  on  the  part  of 
the  bail  that  the  application  was  bond  fide  aod 
made  on  their  behalf,  it  was  met  by  a  statement 
that  it  was  not  necessary  in  practice  in  this  Goott 
to  make  any  such  affidavit,  Searle^  AssigneCi  &&  v. 

On  the  whole,  it  was  insisted  that  as  tiiere  was 

nothing  in  this  case  which  operated  to  deprive 

'--\'- '-    the  parties  of  their  right  to  take  advantage  of  the 

usual  alternative,  the  rule,  upon  the  fitcts  stated 

on  either  side,  ought  to  be  made  absolute. 

Per  Curiam.    Under  all  the  circumstances  of 

^      this  case,  we  are  of  opinion  that  the  render  in  this 

case  was  sufficient,  and  that  the  proceedings  on 


(^)  X  Chifty*s  ftep.  446.   \         .  (c)  »  MauU  a^'Selt.,;?®- 
{h)  4  Taunt.  669.  \d)  AnU,  VoK<  IIL  p  i%  ^ 

the 
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tht^attigiiaint  oCtbebiia^  )«l^ 

In  tbe  case  0f  Brtmt^*  Jmninig»  in  tte  JCtt«r'«  iiSSIJw 
£«e:At  there  were  vely  puiticular  ateunwliiiiofp*.  ^0,^,^,, 
OiiQ^  tbwe  «M,  tbat  one  ef  the  baft  bad  bean 
convicted  of  pegmy,  but  evmk  thefe  the  Ootm  es« 
piessly  and  cautioosly  guard  against  giving  any 
opinion  OB  the  general  question,  whether  an  u- 
ajgnoient  is  good  after  a  render  w  juatitficatioBt 
even. subsequent  to  the  expiration  of  the  tiese 
allowed.    We  will  there£are  so  &r  make  diis 

Rule  absolute. 

As  to  the  question  of  costs,  we  think  that  we 
cannot  give  costs  in  this  case  to  the  party  makhig 
the  application,  under  all  the  circtte(»taiioe$*  The 
costs,  ttwpafiire  must  abide  the  event,  and  be  con#^ 
ssiered  «s  costs  in  the  cause. 


In  Be  the  Manucaptors  of  Cartmak, 

in  the  case  of  ig^^ 

The  Knre  v.  CAStMAK.  ^TV^^ 

Friday, 
(On  a  forfeited  SecognizaiiceO  3i«tJ«iarjf. 

Sir  W.  Owen  moved  the  discharge  of  the  es-  E«treatoffor. 

^  felted  recogni- 

treat  of  the  recognizance  which  had  been  for-  nncedis- 

^  ^  charged  on  pe- 

feited  in  this  case  by  the  applicant,  who  had  be-  tition  under 

•^  *^*  the4  0eo.S. 

come  bound  as  one  of  the  pledges  for  the  appear-  ch.  lo. 
ance  at  the  quarter  sessions  of  a  person  charged     Operation 

and  conttmc- 
tioii4)f  that  statute  with  reference  to  Itt  object,  and  the  natnre  of  tlie  particnbur  case,  and 
~  iieap|iJicant,and  what! 
cogttlsknci 
^onu#*   VpI.  I.  El  L  Ch*  Utu 


the  ofcomstances  of  the  applicant,  and  what  h^had  already  eadorqd  in  consequence  of 
'    roffeitureofhtkrecoimlshnce.^rMePRiCE't  "^  -    -  -- 


theroffeitureof  htk  recogttlshnce.^rirfe  PaiCE't  **  TksATna  on  the  CoCrt  09  Exchi< 

with 
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IJW-       Mfith  an  offence  against  the  game  laws,  and  that 
^J?^]^JJJJ^    the  party  might  be  released  from  prison. 


jQ^itTWM. 


The  application  was  founded  on  the  usual  do- 
cuments; as  the  constat^  petition,  certificate  and 
affidavit  verifyiiig  the  statements  in  the  petition. 

The  petition  stated  that  the  applicant  had  be^ 
come  bound  for  the  appearance  of  the  principal, 
&c. ;  that  he  afterwards  absconded,  and  that  the 
petitioner  was  unable  to  produce  him  according 
to  the  condition  of  his  recognizance,  and  that  he 
had  ever  since  been  unable  to  find  him,  or  dis- 
cover where  he  had  gone,  although  he  had  ooade 
continual  and  diligent  inquiry  and  search.  It 
also  s.tated  that  the  petitioner's  goods  had'  been 
seized  by  the  sheriff  under  the  process  of  this 
Court,  and  that  he  himself  had'  been  taken  and 
lodged  in  prison,  and  had  been  confined  in  York 
Castle  ever  since  the  15th  of  the  month  of  Octo- 
ber last }  and  that  the  petitioner  was  not  worth 
five  pounds,  and  had  a  wife  and  six  children  under 
ten  years  of  age  receiving  parish  relief.  It  con- 
cluded with  a  denial  of  collusion  and  the  negative 
averments  calculated  to  satisfy  the  last  clause  of 
the  act. 

The  motion  was  made  under  the  statute  of  the 
4th  of  Geo.  S.  ch.  10  (a). 

Tke 

.   (<»)  That  statute  recite$»  that  mao|r  ^rccogDJzaoccs  luHft  bf  ° 

c^treaM  against  p^ons  for  not  appearing  as  partis  or<ntfiCfi«> 

in  the  CoucU  of  Aecord  at ,  IVeumin^a^i  or  bV  tbeatfiao  ini^i^ 

oertl 
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The  Court  were  at  first  strongly  disposed  to       MfiSs 
refuse  the  applicatioD,  when  they  were  informed    ^rh^Cmi 
on  inquiry  that  the  offence  with  which  the  princi-    CAftxitAjt. 
pal  had  been  charged  was  breaking  into  a  wood^ 
armed  with  a  gun ;  because,  as  they  declared,  the 
charge  was  one  of  so  serious  a  nature  as  to  make 
it  necessary  to  visit  the  party  who  had  been  the 
occasion  of  enabling  the  offender  to  evade  justice 
with  severe  punishment,  for  the  sake  of  example. 
At  all  events,  such  a  person  was  not  entitled  to 
the  favour  of  the  Court ;  and  as  these  applications 
were  altogether  matter  of  grace,  they  said  this 
was  certainly   not  a   case    for  the  exercise  of 
clemency. 

The  Counsel  for  the  petitioner  then  more  par- 

neral  quarter  sessions,  or  other  courts  of  record,  or  for  not  pro- 
secuting indictments  there,  or  otherwise  not  performing  the  con- 
ditions in  such  recognizances  contained,  many  of  which  neglects 
^  duty  have  happened  by  the  inattention  of  ignorant  people, 
some  of  whom  are  imprisoned,  and  a  great  number  of  others 
liable  to  be  so  by  the  process  constantly  issued  against  them  out 
of  the  Court  of  Exchequer,  and  directed  to  the  sheriffi,  though 
no  other  prosecution  be  subsisting,  but  merely  for  such  for* 
feitucrs  .of  their  recognizances,  from  which  there  are  no  eti^ 
means  at  present,  for  poor  persons  especially,  to  procure  their 
discharge.  For  remedy  thereof,  it  is  enacted,  that  it  shall  be 
lawful  for  the  Barons  of  the  Exchequer,  upon  affidavit  and  peti- 
tion to  be  presented  to  them  by  or  on  behalf  of  the  persons  im- 
prisoned, or  liable  to  be  imprisoned  on  the  forfeiture  of  any  such 
recognizances,  to  discharge  such  persons  by  order  from  the 
barons,  without  any  quietus  to  be  sued  out  for  that  purpose. 

The  act  concludes  with  excepting  out  of  its  provisions  all  such 
petitidns  in  r^pect  of  o^ter  debfs  due'to  the  Crown,' and  eases  of 
ftatid.on  the  revenue  by  cooti^band  trade,  atidassaultin'g  officers 
ef^the  Cdstima  or'Steiste  in  itit  ^xe(!Qtk«i  «yf  ^heir  duty: 

ticularly 
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ij*g»  ti^Uliriy  Md  mtodtely  direoted  the  stteotiab  of 
MeKiiTtf  ^^  Court  to  the  words  of  the  statute^  which,  be 
Qd^HitUt  ^^i^itted^  assumes,  that  the  poor  and  ignorant 
persons^  for  whose  relief  the  act  had  been  pass^, 
bad  been  guiltj.  of  neglect  of  duty,  Mid  it  ex- 
pressly provides  for  such  cases.  He  urgeA  tbat 
there  were  certain  exceptions  in  (he  act  which 
excluded  all  others,  and  he  pressed  on  the  Ctourt 
tbat  the  result  of  refusing  to  reKeve  the  petitioner, 
would  be,  that  he  must  endnre  impriaoMDcnt  lot 
Ufe,  which  was  cootraiy  to  the  iq[>irit  of  the  law 
and  th^  constitution  of  Engkmd. 

In  conclusion,  he  directed  the  taotke  of  thift 
Court  to  the  writ  of  Privy  Seal  doronaat^  iMUdhis 
issued  4t  the  commencement  of  everjr  fe^n^  fcr' 
the  purpose  of  giving  the  Court  qf  Excheqwsr 
general  and  unlimited  authority  to  ^sdhaigtefGr 
mitigafe  and  compound  such  matters  as- thb'sdSf' 
jedt  «f  fhe  present  mtitioi^ }  attd  fae^«!l^^]jgiifl'-' 
that  his  own  personal  experieirt*  Ih' tBtf'pfifctfia?^ 
of  this  Court  enabled,  him  to  staW,  thiit)tBft^^M^' 
had  been  always  exercised  with'Wy'^^^'' 
tude,  the  Court  having  heretofore  always  ini^^HMi'^ 
to  the  merciful  consideration  of  cases  of  t^ 
nature. 

Richards,  Lord  Outf  Btfron,— ^having  jJiordJ^ 
deliberated  with  the  rest  ^f  the  Court— f  am  nay- 
self  obliged  to  the  learned  Counsel  ifor'having  in 
this  case  called  our  attention  to  the  Act  of  Farlia- 
ment  on  which,  our  enlapged^^ut^oiitjr,  in  mafiefli 
of  this  nature,  appears  to  be  founded.    I  cerbtnly 
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wasDOt  aware  of  the  peeflise^  twwiof  Ihurt  fMtttei       ^^^* 
but  I  am  noW)  after  having  attentively  epiamined    i^T^wr 
them^  strongly  impressed  M*tb  the  propriety  o£    c4«v!fAH« 
this  application^  although  I  confess  I  was  at  first  by 
no  means  disposed  to  grant  it.  Upon  refeseaee  to 
the  act  of  the  4th  of  the  King,  however,  (a  sta^ 
tute  which  appears  not  to  have  been  brought  so 
firequenlly,  or  at  least  so  particularly,  under  the 
consideration  of  the  Court  as  to  make  us  familiar 
with  its  object,)  I  am  become  wholly  of  a  different 
ofyypiop.    Until  this  day,  I  had  considered  that 
applications  of  this  nature  were  founiJed  oa  the 
discretionary  authority  given  to  the  Court  under 
thersad  of  He«.  8*  ch.  39.  (a),    llie  4th  of  Gejo. 
SgjCflr;|^.nly  gjpfts  n^uch  further,  and,  in  my  view  «f 
it,r^9^^9S  ^s  tpinterj^ce  in  tbi^  inwqer<&>      . , 

•v^\i7?^,'i  \   \     i    »    /  '  •'    -.<'<•';' i";     '' 

^^T^ffff^w^.lpok  tp  the  cipeums(»ncet off  «M8 
ca^ii^:#l^lh&pd  that  the  petitioner 'hf^  ftrol^  . 
^%V^  ^9Wri^^.  P^^f^  ia  QaUiiig  for  its  interfer- 
®?fi^  JW«/^?iidwchwgp.     It  is  true,  the  charge 
ag^ijl^t  t}>a  perapn  for  wliose  appearance  to  answier 
it  be  hii4  hecc^e  bound ,  was  serious,  and  his  having        ^ 
attended  may  be  a  circumstance  from  which  it 
may  be  ^nferje^  that  there  Mfas  but  little  doubt  of 
his  guilt.    The  petitioner  however  has  suffer^  a 
seizure  of  his  goods,  and  has  been  confined  in 
gapL  ever  since  October  last-~that  is  I  think  a 
pun^hoxent  sufficjfent  to  operate  as  a  lesson  fyt  , 
thp ^future,  aqd  tpi  have,  ba^  adeqpat^  U>  his  im 

{A}.\^€^h.  TreiL  6n  the  Court  of  £3i(h9qtkr^ 
\W.Y^cR««^.  Wbbens,  Barker's  Repr^^      16$, 

J.  strumentality 
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,J^^V,    vtnunentalily  in  acreemog  the  principal  from  jii»- 

Tiie  KifiQ    tice.    Then  the  poor  niaa>  has  a  wife  and  six  chit 

caemah.    dren.     I  have  not  the.  least  hesitation  in  saying 

jRi«*^r»c.B.  that  I  think  we  ought  to  grant  the  prayer  of  thii 

petition. 

The  rest  of  the  Court  concurred. 

Ordered*- 

*  This  case  is  the  more  particularly  worthy  of  notice*  ai,  la 
the  words  of  the  Lord  Chitf  Baron,  "  the  statute  upon  which  the 
application  was  founded  has  not  been  frequently,  or  at  teatt  parti- 
cularly brought  under  the  consideration  of  the  Court'*         | 

The  whole  business  of  the  Barons*  in  dischai^ng,  in  asummtry 
way,  on  petition  and  affidavit  under  the  4tb  of  Geo.  3^  or  b^  mo- 
tion* ^r  otherwise  under  the  writ  of  Privy  Seal  dormant*  beiilg 
proceeded  upon  and  transacted  in  the  once  important  Offiaatf 
Lord  Treasurer's  Remembrancer — an  Office^  forming  ^Jf,  of  At 
establishment  of  the  Exchequer^  of  late  years  ftiuch  wflbdritn 
from  the  public  attention — is  therefore  not  very  fully  otgeoiufSij 
understood;  and  its  utility  and  importance  are  conseqttantlys^f 
proportionally  appreciated.  • 


The  subject  of  that  Office  generally*  and  the 
discharges  are  very  amply  treated  of  and  explained  in  f  ATiu* 
TisE  on  the  Court  of  Exchequer"  recently  published  t^f  tbe 
author  of  these  Reports,  llie  particular  topic  of  dischargiag^  Mi- 
tigating and  compounding  charges  of  this  descriptloii*  ferai  the 
subject  of  an  entire  chapter— the  ISthof  Book  I^— of  that  Wtfk 


IN 
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[IN  THE  HOUSE  OF  LORDS.] 

'Between  Charles  Wall  and  others,  [Assignees 

of  Bond  and  others,  (bankrupts)] 

Appellants^ 
and 


1823. 


The  Attorney-General, 

Respondent 

'XAppeal  from  an  Order  of  the  Court  of  Exchesuer.]      ^i^JAa. 
rri  v^y^/ 

J.  HIS  was  an  appeal  against  certain  parts  of  an     Jmiidictioii 

ov^er  (a)  made  by  the  Court  of  Exchequer  on  the  *«  Homte^f 

JMtd  day  of  December^  1815,  in  the  ten  several     ao  order 

/  miide  by  the 

l^aurt  n/  Exchequer,  coniieqiient  upon  a  jtidfcment  of  the  Baroni,  in  the  nuUter  of  «m  extent 
'«|iMl*f^rt»rtporled  by  the  Deputy  Remerobrancer  to  the  Conrt,  on  a  referenee  to  hiniyU 

not  the  subject-matter  of  an  appeal  to  the  houfe  of  Lorde;  because  (pemble)  it  is  a  pro* 
'^eed<n)|f  al  Imp  and  not  in  epdtv,  and  the  Honse  has  no  appellate  jorisdiction  in  soch 

A[fi9H  pii  Ihey  hare  in  many  of  tnoie  snbstantive  independent  decretal  orders  wUdi  are 

rrom  time  to  time  pronoonced  by  courts  of  equity. 

^  The  -proceeding  by  writ  of  extent,  and  all  proceedings  thereon,  interlocntory  aad 
^imif{$emHe)  am  proceedings  at  tow. 

The  f5  Geo,  3.  ch.  35.  does  not  malie  the  order  of  the  Conrt  to  sefl  the  real 
property  of  a  Crown  debtor  an  equitable  proceeding,  so  as  to  subject  it  tothe  immedtote 
ippellatft  jurisdiction  of  the  Houu  of  Lords. 

s»  if^fomiA  an  appeal  to  the  House  i^  Lords,  the  party  failing  most  put  his  defence  npoo 
the  recor^  so  as  to  obtain  the  judgment  of  the  Conrt  at  Law,  upon  which  he  may  bring  a 
^^'of  error,  and  he  may  then  appeal  from  the  judgment  of  the  Court  of  Error  to  die 
,Uome  rf  hsrds:  or  ho  should  file  an  English  bill  (or  bill  in  equity  in  the  ExcAcfaer)  to 
establish  his  right  against  the  crown,  when,  if  he  do  not  obtain  a  d!ccree  in  his  faronr,  he 
-May  at  onoe  present  a  petition  of  appeal  from  tlie  Court  of  Equity  to  the  House. 


Smbk,  that  a  party  entitled  to  proceed  by  motion  made  to  a  Conrt  of  Eqaity  noder 
the  varioos  statutes  authorizing  such  summary  applications,  is  not  thereby  precloded  frooi 
Aing  a  bllt  in  equity  to  obtain  the  same  object,  if  with  a  view  to  saviBg  bis  right  of  ap- 
peal, or  for  other  reasons,  it  shonld  be  considered  the  more  adviseabie  eowae. 

Qiutre.  Whether,  when  a  debt,  originally  on  simple  contract,  recorered  by  crown  pro- 
cess,  and  brought  mto  Court  as  part  of  the  general  fund  which  was  the  produce  of  sale 
of  the  lands  of  the  crown-debtor,  sold  on  motion  under  the  23 th  Geo,  9.  ch.  35.  can  bo 
considered  to  be  proper  money  of  the  crown,  and  to  have  been  legally  or  equitably  ap« 
propriated  to  the  crown  on  and  from  the  contiimation  of  the  Master's  report,  finding  the 
crown  intitled  to  a  certaisfMiipmrtioirof  ttarAmd  from  that  time,  in  consideration  of  tl|^ 
debt  doe,  and  whether  the  crown  is  entitled  to  the  accumutotion  of  the  dividends,  &c  oo 
the  amount  from  the  same  time  ? 

See  Obsbrtations  on  this  Case,  and  reference  to  anthorities,  at  the  conclnaioii. 
(a)  Vide  arUe,  Vol.  IL  p.  67. 

^  VOL.  XI.  X  X  causes 
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causes  mentioned  in  the  note  below  (a),  out  of 
certain  writs  of  extent  issued  against  the  estates 

and 

(a)  The  following^  were  the  true  titles  of  the  various  causes  in 
which  the  several  orders  of  the  Court  were,  from  time  to  time, 
expressly  made : — 

"  Between  our  Sovereign  Lord  the  King  and  William 
MAINWARING9  Thomas  Reid,  and  George  Ward,  assigneeiof 
Walter  Boyd  the  elder,  Paul  Benfield,  and  James  Drum- 
MOND,  claiming  the  property  of  certain  lands,  tenements,  and 
hereditaments,  seized  into  his  Majesty's  hands  on  two  writs  of 
extent,  issued  at  the  instance  of  the  TVeasury  and  AdmiraU^, 
against  the  said  Walter  Boyd  the  elder,  Paul  Benfield,  Wiltcr 
Boyd  the  younger,  and  James  Drummondy  directed  to  the 
sherifT  of  the  county  o^DorM,  Defendants.** 

"  Between  our  Sovereign  Lord  the  King  and  Abraham  Ro- 
barts,  claiming  the  property  of  the  lands,  tenements,  and  here- 
ditaments seized  into  his  Majesty's  hands  on  the  writs  of  extent 
ahove- mentioned.  Defendant.** 

"  Between  our  Sovereign  Lord  the  King  and  Walter  Boyd 
the  elder,  Paul  Benfield,  Walter  Boyd  the  younger,  and 
James  Drummond,  on  a  writ  of  immediate  extent,  issued  at  the 
instance  of  the  TVeasury  into  the  county  of  Herts,  Defend- 
ants,** 

"  Between  our  Sovereign  Lord  the  King  and  Dame  Joanna 
RuMROLD,  widow,  EwAN  Law,  Esq.  William  Sheepshanks, 
clerk,  and  Edward  Law,  Esq.  executors  and  trustees  named  in 
the  will  of  Sir  Thomas  Rumbold,  Bart,  deceased,  claiming:  the 
property  of  certain  lands  and  hereditaments  seized  into  bis  Ma- 
jesty's  hands  on  the  writ  of  immediate  extent  last  ahove-men- 
tioned,  Defendants,'* 

"  Between  our  Sovereign  Lord  the  King  and  William 
Mainwaring,  Thomas  Reid,  and  George  Ward,  assi^ees  of 
the  above-named  Walter  Boyd  the  elder,  Paul  Benfield,  >»! 
James  Drummond,  claiming  also  the  property  of  certain  lands 
and  hereditaments  seized  into  his  Majesty's  hands  on  the  writ  of 
immediate  extent  last  above-mentioned.  Defendants/* 

'•  Between  our  Sovereign  Lord  the  King  and  Charles  Wall 
and  Jonathan  Hoare,  claiming  also  the  property  of  certain 

land) 
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and  eflfects  of  Walter  Boyd  the  elder,  Patd  Ben^ 
^Idy  WaUpr  Boyd  the  younger,  and  James  Dnm^ 
mofuiy  who  had  become  bankrupts. 

The  order  itself  was  the  ultimate  result  of  the 
following  facts  and  previous  proceedings. 


1833. 


Waix 

and  Otbera 

«. 

The 

Attornby- 

Gbmeral. 


On  the  7th  of  February^   1798,  the  parties 


lands  and  hereditaments  seized  into  bis  Majesty's  hands  on  the 
writ  of  immediate  extent  last  above-mentioned,  DrfendantsJ* 

"  Between  our  Sovereign  Lord  the  King  and  Walter  Boyd 
the  elder,  Paul  Benfield,  Walter  Boyd  the  younger,  and 
James  Drummond,  on  a  writ  of  immediate  extent,  issued  at  the 
instance  of  the  Admiralty  into  the  county  o(  Herts,  D^endanti.'* 

"  Between  our  Sovereign  Lord  the  King  and  the  above-named 
Dame  Joanna  Rumbold,  widow,  Ewan  Law,  Esq.  William 
Sheepshanks,  clerk,  and  Edward  Law,  Esq.,  executors  and 
trustees  named  in  the  will  of  Sir  Thomas  Rumbold,  Bart.,  de- 
ceased, claiming  the  property  of  certain  lands  and  hereditaments 
seized  into  his  Msyesty's  hands  on  the  writ  of  immediate  extent 
last  above-mentioned,  Drfendants,'* 

"  Between  our  Sovereign  Lord  the  King  and  the  above- 
named  William  Mainwaring,  Thomas  REiDy  and  George 
Ward,  assignees  of  the  above-named  Walter  Boyd  the  elder, 
Paul  Benfieid,  and  James  Drummond,  and  claiming  also  the 
property  of  certain  lands  and  Hereditaments  seized  into  his  Ma- 
jesty's hands  on  the  writ  of  immediate  extent  last  above-men- 
tioned, Drfendants." 

"  Between  our  Sovereign  Lord  the  King  and  the  above- 
named  Charles  Wall  and  Jonathan  Hoare,  claiming  also  the 
property  of  certain  lands  and  hereditaments  seized  into  his  Maf^^ 
jcsty's  hands  on  the  writ  of  immediate  extent  last  abovesmen- 
tionedy  Dtfendants." 

The  above  titles  were  considered  very  material  in  this  case,  n 
will  be  seen.  In  point  of  form,  the  Lord  Chancelior  observed  "  it 
would  have  been  an  insuperable  objection  to  the  appeal,  that  the 
order  was  entitled  as  in  a  cause,  whereas  it  wa3  in  ten  causes.'' 


X  X  2 


against 
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against  whom  the  extents  had  issued  were  in- 
debted to  the  Crown  in  the  sum  of  50,000/.  for 
money  advanced  to  them  for  the  supply  of  rt>e 
Navy,  which  sum  was  secured  by  the  joint  and 
several  bond  of  the  Bankrupts,  dated  on  that  day. 


On  the  12th  day  of  March,  1799,  the  Bank- 
rupts  became  further  indebted  to  his  Majesty  in 
the  sum  of  100,000/.,  being  so  much  of  his  Ma- 
jesty's money  paid  to  them  by  the  style  and  firm 
of  J5oyrf,  Benfield  and  Company,  hy  a  draft  by  the 
Commissioners  of  the  Treasury^  and  dated  the 
9th  of  JunCy  1798,  in  pursuance  of  the  Kir^i 
warranty  dated  4th  December,  1797,  and  fttrnkJied 
for  the  supply  of  his  Majesty's  forces,  sefiving  it 
the  Cape  of  Good  Hope,  no  part  therieof  having 
been  applied  by  the  said  Boydy  BenfieU  send 
Company,  for  the  supply  of  his  Majesty's  forces,  or 
otherwise  for  his  Majesty's  use.  A  cbttiiitfskion 
was  therefore  issued  out  of  this  Court  at^tJU^^h- 
stance  of  the  Lords  Commissioners  ofhii  Jilfpjeitifs 
Treasury y  to  find  the  said  debt,  and  by  an  inqui- 
sition taken  on  the  12th  day  of  the  same^  ki[A)nth 
of  March  J  the  whole  of  the  said  debt  was  fbiittdlo 
be  due  to  his  Majesty,  in  respect  of  the  money 
issued  to  them  under  the  said  warrant  and  drafts 

On  the  19th  of  March,  1800,  two  several  writs 
of  extent  were  issued  on  the' part  <^  the  Godbk- 
sioners  of  his  Majesty's  Treasury  against  the 
Bankrupts,  Boyd  and  Company,  both  tested  tke 
same  day,  the  one  directed  to  the  Sheriff  of  the 
county  of  Herts^  and  the  other  to  the  Sberiffof 

the 
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the  county  of  Dorset,  and  on  the  same  day  two       1S?3. 
.similar  writs  were  issued  against  them  on  the  part     ^'^^If^ 
of  the  Commissioners  of  his  Majesty's  Navy,  in    and  others 
respect  of  the  debt  due  to    his  Majesty  on  the    ^    '^^^ 
said  joint  and  several  bond.     By  inquisitions  taken    o^NEAAt. 
on  these  several  extents,  23d  January,  1801,  Paul 
JSe^eld  was  found  to  be  seized  of  certain  lands, 
tenements,  &c.  and  also  to  be  possessed  of  certain 
leasehold  estates  in  the  said  respective  counties, 
and  of  goods  and  chattels,  all  which  lands,  &c.  the 
3aid  sherifl^  seized  into  his  Majesty's  hands. 

Sfipilar  extents  were  issued  both  by  the  Trea* 

;«4f3r  and  the  Navy  Board  inio  the  city  of  London. 

On.  that  issued  at  the  instance  of  the  Treasury 

/9er4;ain<ieffect$  were  seized,  and  the  produce  paid 

.i%pvt  diacbai^e  of  the  Treasury  debt. 

n  vPa-t^xe  25th  of  March,  1800,  Boyd  and  Com- 
jpaojr .  w^re  declared  bankrupts,  and  the  Appellants 
^^QciroseQ  their  assignees. 

,  *  .fX^e  several  estates  seized  under  the  extents 
.  )WiPiri?  afterwards  sold  by  virtue  of  orders  of  the 
^Cfiurt  of  Ejpchequer^  and  the  purchase-money  paid 
into  that  Court,  and  at\er  payment  to  the  execu- 
tors and  trustees  of  certain  mortgagees  of  monies 
^due  to  them  respectively  for  principal  and  interest 
'iwimortgageB  of  part  of  the  premises,  the  residue 
&f  such  purchasennoney    Wai^  laid  dut  by  the 
DefKity  Remembrancer  in  the  purchase  of  SA  per 
d^v  Consolidated,  and  .3/L  per  cent.  Reduced  Bank 
*  AkiDoities,  and  the  dividends  from  time  to  time 

arising 
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arising  therefrom,  were  also  received  by  the  Deputy 
Remembrancer  and  laid  out  by  him  in  the  said 
stocks.  At  the  time  of  making  the  order  which  is 
the  subject  of  this  appeal,  there  was  the  sum  of 
202,993/.  3^.  4d.  Bank  S/.  per  cent.  Consolidated 
Annuities,  and  the  sum  of  20,292/.  3/.  per  cenL 
Reduced  Annuities,  which  had  arisen  froai  the 
produce  of  the  sale  of  the  estates  in  the  county  of 
Herts^  and  the  accumulations  thereof  standing  to 
the  credit  of  the  account  of  the  King  v.  Rumbold 
general  account,  the  produce  of  the  Dorsetshire 
estates  having  been  wholly  exhausted  in  part  pay- 
ment of  tlie  debt  due  to  the  Commissioners  of  the 
Navy. 


By  an  order  of  the  Court  qf  Ezcheqtier  made  in 
the  cause  the  King  v.  Boydf  dated  the  27tli 
February  J  1807,  it  was  ordered,  upon  motion  on 
behalf  of  the  Appellants,  that  it  should  be  re- 
ferred to  the  Deputy  Remembrancer  to  take  an 
account  of  the  several  debts  and  securities  in 
respect  whereof  his  Majesty  and  the  Appellants 
had  any  charge  upon  the  said  estates  in  the  county 
of  Herts  or  any  of  them,  and  of  what  monies 
were  due  to  them  respectively  thereon,  and  to  re- 
port their  priorities  to  the  Court. 


In  pursuance  of  that  order,  the  Deputy  Re- 
membrancer made  his  report,  bearing  date  the 
16th  day  of  Juh/^  1808,  and  thereby,  after  report- 
ing the  said  bond-debt  due  from  the  Bankrupts  tQ 
the  Commissioners  of  the  Navy,  he  found  that 
a  commission   of  bankrupt  dated  25th   March, 

,  1800, 
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I8OO9  had  duly  issued  against  Boyd  the  elder,  ^838. 
Benfield^  Boyd  the  younger,  and  Drummond^  and 
that  the  Appellants  were  chosen  assignees  of  their 
estate  and  efTects,  that  a  bargain  and  sale  thereof 
was  accordingly  made  to  them  on  the  5th  of 
^/;n7  following.  He  also  found  that  the  charge 
of  his  Majesty  on  the  said  estates  in  the  said 
county  of  Herts j  seized  under  the  said  writs  of 
extent,  in  respect  of  the  contract  and  bond'  of  the 
7  th  February  J  1798,  v^SiSjirst  in  point  of  priority ; 
that  the  charge  of  his  Majesty  in  respect  of  the 
said  draft,  bearing  date  the  9th  June,  1798,  issued 
in  consequence  of  the  said  Treasury  warrant 
dated  4th  December,  1797,  was  second  in  point  of 
priority ;  and  that  the  charge  of  the  Appellants 
Charles  Wall  and  Jonathan  Hoare^  under  certain 
indentures  of  lease  and  release  of  the  3d  and  4th 
July,  1798,  was  third  in  point  of  priority;  that 
the  said  charge  of  the  said  Appellants  William 
Mairiwaringy  Thomas  Reid,  and  George  Ward, 
under  the  said  bargain  and  sale,  was  last  in  point 
of  priority. 

And  he  further  certified  that  he  found  there 
was  due,  in  respect  of  the  said  contract  with  the 
Commissioners  of  his  Majesty's  Navy  and  bond  of 
the  7th  of  February,  1798,  the  whole  of  the  sum 
of  50,000/.  mentioned  in  the  said  contract,  to- 
gether with  the  sum  of  26,102/.  14^.  9rf.  for 
interest  in  respect  thereof,  at  the  rate  of  51. 
per  cent,  per  annum,  which  he  had  computed 
as  therein  mentioned;  and  he  found  that  his 
Majesty  had  received  and  retained  in  respect 

of 
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arising  therefrom,  were  also  received  by  the  Deputy 
Remembrancer  and  laid  out  by  him  in  the  said 
stocks.  At  the  time  of  making  the  order  which  is 
the  subject  of  this  appeal,  there  was  the  sum  of 
202,993/.  3^.  4d.  Bank  SL  per  cent.  Consolidated 
Annuities,  and  the  sum  of  20,292/.  3/.  per  cenL 
Reduced  Annuities,  which  had  arisen  from  the 
produce  of  the  sale  of  the  estates  in  the  county  of 
Herts^  and  the  accumulations  thereof  standing  to 
the  credit  of  the  account  of  the  King  v.  RumboU 
general  account,  the  produce  of  the  Dorsetshire 
estates  having  been  wholly  exhausted  in  part  pay- 
ment of  tlie  debt  due  to  the  Commissioners  of  the 
Navy. 


By  an  order  of  the  Court  qf  Exchequer  made  Id 
the  cause  the  King  v.  Boyd^  dated  the  27tli 
February  J  1807,  it  was  ordered,  upon  motion  on 
behalf  of  the  Appellants,  that  it  should  be  re- 
ferred to  the  Deputy  Remembrancer  to  take  an 
account  of  the  several  debts  and  securities  in 
respect  whereof  his  Majesty  and  the  Appellants 
had  any  charge  upon  the  said  estates  in  the  county 
of  Herts  or  any  of  them,  and  of  what  monies 
were  due  to  them  respectively  thereon^  and  to  re- 
port their  priorities  to  the  Court. 


In  pursuance  of  that  order,  the  Deputy  Re- 
membrancer made  his  report,  bearing  date  the 
16th  day  of  July^  1808,  and  thereby,  after  report- 
ing the  said  bond-debt  due  from  the  Bankrupts  to 
the  Commissioners  of  the  Navy,  he  found  thit 
a  commission   of  bankrupt  dated  25th  March, 

1800, 


1800,  had  duly  issued  against  Boyd  the  elder,  iS^ 
Benjfteldy  Boyd  the  younger,  and  Drummond^  and 
that  the  Appellants  were  chosen  assignees  of  their 
estate  and  effects,  that  a  bargain  and  sale  thereof 
was  accordingly  made  to  them  on  the  5th  of 
^;?n7  following.  He  also  found  that  the  charge 
of  his  Majesty  on  the  said  estates  in  the  said 
county  of  HertSj  seized  under  the  said  writs  of 
extent,  in  respect  of  the  contract  and  bond  of  the 
7th  February^  1798,  v^a^Jirst  in  point  of  priority ; 
that  the  charge  of  his  Majesty  in  respect  of  the 
said  draft,  bearing  date  the  9th  June,  1798,  issued 
in  consequence  of  the  said  Treasury  warrant 
dated  4th  December,  1797,  was  second  in  point  of 
priority ;  and  that  the  charge  of  the  Appellants 
Charles  fVall  and  Jonathan  Hoare^  under  certain 
indentures  of  lease  and  release  of  the  3d  and  4th 
yuhf,  1798,  was  third  in  point  of  priority;  that 
the  said  charge  of  the  said  Appellants  William 
Mairiwaringy  Thomas  Reid,  and  George  Ward, 
under  the  said  bargain  and  sale,  was  last  in  point 
of  priority. 

And  he  further  certified  that  he  found  there 
was  due,  in  respect  of  the  said  contract  with  the 
Commissioners  of  his  Majesty's  Navy  and  bond  of 
the  7th  of  February,  1798,  the  whole  of  the  sum 
of  50,000/.  mentioned  in  the  said  contract,  to- 
gether with  the  sum  of  26,102/.  14^.  9rf.  for 
interest  in  respect  thereof,  at  the  rate  of  51. 
per  cent,  per  annum^  which  he  had  computed 
as  therein  mentioned;  and  he  found  that  his 
Majesty  had  received  and  retained  in  respect 

of 


iSflSr      of  the  said  sum  of  100,000/.,  issued  as  aforesaid 
Wall       Under  the  said  Treasury  warrant,  several  sum^  d 
MDdOitieni    money,  amounting  in  the  whole  to  the  sum  ot 
AttIrhev-    ^^j^^*'-  ^^*  ^^'s  whereby  the  said  sum  of  100,000^ 
G£ifBR4L.    was  reduced  to  the  sum  of  56,665/.  18^.  &rf.,  which 
he  found  to  be  then-still  remaining  due  to  iris  Ma- 
jesty on  balance,  in  respect  of  the  said  100,000i: 
and  he  found  that  the  whole  of  the  said  principal 
sum  of  80,000/.,  secured  by  the  said  indenture  of 
mortgage  of  the  3d  and  4th  July^  1798,  was  still 
remaining  due  to  said  Appellants  Wall  and  Hadrej 
with  interest  thereon,  at  the  rate  of  51.  pet  cetA 
permnum  from  4th  July^  1798,  which  intertetio 
the  said  16th  July,  1808,  the  date  of  his 'said  fe^ 
port,  amounted  to  the  sum  of  40,131/.  10^.,  making 
the  total  amount  of  principal  and  interest  ibie 
in  Inspect  of  the  said  mortgage,    the  sum  pf 
120,131/.  10^. 

That  report  was  confirmed  by  the  Court  ©h  ^ 
20t\\Julyj  1808.  '    ; 

A  similar  order  was  made  on  21st  of  that  months 
for  ascertaining  the  priority  of  the  charge  on  the 
Dorsetshire  estates ;  and  in  pursuance  thereof  the 
Deputy  Remembrancer  made  his  report  the  4th 
May  1809,  and  after  reporting  a  mortgage  by 
Ben/ieldj  by  indentures  of  lease  and  release,  and 
assignment,  bearing  date  the  6th  and  7th  Jtme 
1798,  otBenfield's  freehold  and  leasehold  esUtes 
in  the  county  of  JJorsei^  seized  under  sucli  ex- 
tents as  aforesaid,  to  Abraham  Robwrts  and  Thow^ 
Smithy  since  deceased,  for  securing  50,000/,  aoJ 

interest  i 
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interest ;  and  also  after  jinding  the  debt  dtte  to  ^l^r\ 
the  Commmoners  qf  the  Treasury,  in  a  similar  ^^^ , 
manner  as  he  had  found  the  same  in  his  last  men*  ^^  ^^*'* 
tiooed  report;  the  Deputy  Remembrancer  stated  j^.^,^^- 
that  he  had  found  that  the  charge  of  his  Majesty  o^wai^ 
on  the  said  freehold  estates,  in  the  said  county  of 
Dorjet^  seized  under  the  said  extent  in  respect  to 
the  contract  and  bond,  to  the  Commissioners  of 
the  Navy,  of  the  7th  o^  February  1798,  was  first 
in  point  of  priority ;  that  the  charge  of  the  said 
mortgagees  on  the  said  freehold  estates  was 
second  in  point  of  priority  \  that  the  charge  of  his 
Majesty  upon  the  said  freehold  estates,  in  respect 
of  the  draft  9th  June  1798,  was  third  in  point  of 
priority^  And  he  found  tliat  the  charge  of  the 
mortgagees  upon  the  said  leasehold  estates,  was  first 
in  point  of  priority;  that  the  charges  of  his  Ma« 
jesty  thereon,  in  respect  of  the  said  contract  and 
bond  of  the  7th  of  February  1798,  and  the  said 
dcaftcif  the  said  9th  Jime,  1798,  was  second  in 
point  of  priority;  the  writs  of  extent  for  the  re^ 
covery  of  the  sums  therein  particularly  mentioned, 
having  issued  and  been  executed  on  the  same  day 
respectively ;  and  that  the  said  charge  of  the  ap* 
pellants  Mainwaring^  Ward,  and  Reid^  upon  Uie 
said  freehold  and  leasehold  estates,  was  last  in 
point  of  priority.  And  he  further  certified,  that 
he  had  computed  subsequent  interest  on  the  said 
sum  of  50,000/.  due  to  his  Majesty,  in  respect  qf 
the  said  contract  and  bond  from  the  date  of  the 
said  former  report,  at  the  like  rate  of  SL  per 
cent,  per  annumj  to  the  date  of  that,  his  report ; 
whidi  added  to  the  several  Aims  of  50,000/.  and 

26,102/. 
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26,102/.  14^.  9d.j  made  the  total  principal  and  in« 
terest  due,  in  respect  of  th^  said  contract  and 
bond  to  be  78,102/L  14^*  9d. :  and  he  found  that 
the  vrhole  of  the  said  principal  sum  of  SOfiOOl 
secured  by  the  said  indentures  of  mortgage  of  the 
6th  and  7th  JunCj  1798,  was  still  remaining  dae 
to  the  mortgagee  with  interest,  from  the  7th  Jtme, 
1798,  which  interest  to  the«4th  of  May j  1809,  the 
date  of  his  report,  deducting  the  property-tax, 
amounted  to  76,090/.  6^ .  Id. }  and  he  found,  as  in 
the  former  report,  that  the  said  sum  of  56,665/. 
IBf.  9d.  was  still  remaining  du^  to  bis  Majesty  on 
bftlance,  in  respect  of  the  said  100,000/.  advanced 
in  pursuance  of  the  Treasury  warrawt  before  men- 
tioned. 


That,  nsport  was  confirmed,  on  the  I5th  May, 
1809. 


By  an  order  made  on  the  iftth  of  May^  1809, 
the  purchasers  of  the  several  estates,  who  had  paid 
(heir  purchase-money,  and  the  Solicitor  of  the 
Admiralty  J  and  the  Appellants,  and  the  widow  of 
Benfield  who  claimed  dower,  were  required  to  shew 
cause  why  the  balance  due  to  the  Treasury  should 
not  be  paid. 

Ultimately,  by  the  order  of  the  22d  Decent, 
1815,  made  in  all  the.  causes,  it  was  ordered  that 
it  should  be  referred  to  the  Deputy  Remembrancer 
to  compute  subsecjuent  interest,  at  the  rate  of  Si  per 
c^t.  per  annuan^  on  the  principal  sum  of  SOfXXlj 
part  of  the  78,102/.  14^.  9d.  certified  to  be  due  to 

bis 
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his^Majesty  on  the  said  contract  and  bondj  from       MS^* 
the  said  4th  day  of  J/^y,   1809,   up  to  which       ^^^^ 
time  it  had  thea  already  been  computed  down  to   «n*^*ert 
the  time  of  the  payment  of  such  interest  as  there*    attorwby. 
after  directed,  and  to  add  the  amount  thereof  to    o«*««au 
the  balance  of  the  said  debt  which  should  be  re- 
maining unpaid,  out  of  the  produce  of  the  said 
Dorsetsbire  estate: — and  that  the  .Deputy  Re- 
membrancer should  then  sell  so  much  of  the  resi* 
due  of  the  sum  of  202,993/.  S^.  4fd.  Bank  3/.  per 
cent.  Consolidated  Annuities,  then  standing  to  the 
credit  of  the  account,  ^'  The  King  against  Bunu 
boliTs  general  account/'  as  would  raise  such  ba* 
lance  of  debt,  and  interest,  and  that  he  should 
pay  such  ba)ance  to  the  Treasurer  of  his  Majesty'* 
Navy,  in  full  discharge  of  the  said  debt  and  in* 
terest  due  on  the  said  contract  and  bond ;  that 
the  Solicitor  of  the  Admiralty  should  thereupon 
deliver  up  the  said  bond  to  the  Appellants  Main^ 
wningj  Beidj  and  Wardj  to  be  cancelled ;  that  it 
should  be  referred  to  the  Deputy  Remembrancer 
to  tajc  the  costSy  charges,  and  expenses  incurred  bjf 
the  Admiralty^  in  prosecuting  the  said  extents  in 
the  counties  of  Dorset  and  Herts^  and  also  an  ex« 
tent  into  the  city  of  London,  for  the  recovery  of 
the  said  bond  debt. 

And  it  was  further  ordered  that  the  Deputy 
Remembrancer  should  tax  all  the  costs  incurred 
by  A.  RobartSy  (the  mwtgagee,)  in  those  matters  ( 
that  he  should  tax  the  costs  of  certain  other  per- 
sons named  in  the  said  order;  diat  he  sl^ould  tax 
the  costs  to  that  time,  incurred  by  the  Treasury 

in 
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in  prosecuting  the  said  several  extents  into  the 
counties  of  Dorset  and  Herts^  and  into  the  city  of 
London^  for  the  recovery  of  the  said  debt  due  to  his 
Majesty^Jn  respect  of  the  sum  of  100,000^  issued 
under  the  warrant ;  and  that  he  should,  so  sood  as 
the  said  costs  should  be  taxed,  sell  so  mnch  of  the 
residue  of  the  said  202,993/.  Ss.  4d.  Bank  SL  per 
eenU  Consolidated  Annuities,  and  20,292/.  Bank 
9/.  per  cent  Reduced  Annuities,  standing  to  the 
credit  of  the  account  "  The  King  v.  RumboH 
general  account"  as  should  be  sufficient  to  raise  the 
amount  of  all  the  said  costs,  and  that  he  sboold 
thereout  pay  the  costs  of  the  AdmiraUjf  to  the 
Solicitor  of  the  Admiralty^  the  costs  of  the  mort- 
gagees and  the  purchaser  to  their  respective  SoH- 
OitoTB,  and  the  costs  of  the  Treasury  to  the  SoB- 
i^tor  for  the  affiiirs  of  the  Treasury. 


And  it  was  thereby  directed  by  the  Cour^  that 
the  said  several  sums  thereinbefore  directed  lo  be 
paid  and  tran^erred,  by  and  out  of  the  foods 
which  had  arisen  by  the  sale  of  the  said  estates  in 
the  county  of  HertSy  were  to  be  considered  as 
having  been  so  raised  and  paid  by  the  applicatios, 
in  the  first  place,  of  the  stock  purchased  with  the 
monies  first  paid  into  Court,  in.  respect  of  the  said 
estates  in  the  county  of  HertSj  and,  in  the  next 
place,  by  the  progressive  application  <^  tiie.stook 
purchased    with  the  monies  next  subsequently 
paid  into  court  in  respect  of  the  said  estates^'and 
the  accumulations  which  had  arisen  apon  the 
stock  so  purchased,  until  sufficient  funds  were  in 
Court,  to  satisfy  the  said  payments  and  transfei^ 

respectively 
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respectively  liiereanbefare  directed  to  be  made  by       ^WS. 
and  out  of  the  said  last-mentioned  funds:  and      \^^^ 
(after  reciting  that  by  the  report  of  the  16th  day    •^otheni 
of  July  J  1808,  it  was  reported  that  the  sum  of  ^,^5,^. 
56,665/.  18^.  9d.  then  remained  due  to  his  Ma-    omtKtAU 
jesty  from  the  said  Foul  Benfield  and  others,  in 
respect  of  the  sum  of  100,000/.  issued  to  them 
under  the  royal  sign  manual  warrant  of  the  4th 
day  of  December^  1797,)  it  was  thereby  declared 
by  the  Court,  that  after  the  said  last-mentioned 
paymente  and  transfers  should  have  been  com* 
pibted,  his  Majesty  was  entitled  to  so  much  of  the 
residue  of  the  said  last*mentioned  funds  as*  had 
arisen  from  monies  to  the  amount  of  56,665/;  16(fi. 
9iis2L,  which  were  brought  into  Court  in  respect  of 
the  said  last-mentioned  estates,  next  and  kume^ 
diately  after  the  bringing  into  Court  of  so  much 
money  in  respect  of  the  said  estates  as  should,  with 
tiie  accumulations  made  thereon  as  a£>resaid^  have 
satisfied  the  said  last-mentioned  payments'  and 
transfers  in  the«  manner  theieinbefore  dkected. 
And  it  was  farther  declared  that  his  Majesty  was 
also  entitied  to  the  dividends   and  accwmdadem 
whidi  hadarisen  upon  so  much  of  Ae  said  reside 
of  the  said  last-mentioned  funds  as  should  appear 
to  hasoe  been  purchased  with  the  said  monies  to  the 
amount  of  36^6651  I8s.  9c/.,  and  with  the  dividends 
knd  accumulations  thereof. 

And  it  was  ordered  that  the  said  Deputy  Re- 
membrancer should  ascertain  what  portion  of  tke 
said  last-mentioned  funds,  and  of  the  accumida^ 
tioins  thereof,  was  applicable  to  the  payments  and 
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transfers  first  thereinbefore  directed  to  be  m&de 
by  and  out  of  the  funds  which  had  arisen  by  safe 
of  the  said  estates  in  the  coutity  of  jfiferfe,  and 
what  portion  thereof  had  arisen  from  the  invest- 
ments 6f  the  said  monies  to  the  Amount  of 
56,655/L  18^;  9d.j  and  of  the  dividends  and  accu- 
mulations  thereof!  And  it  was  ordered  that  the 
said  Deputy  Remembrancer  should  sell  so  much 
of  the  residue  of  the  said  ^ums  of  202,993/.  3^.  4d. 
Bank  3/^  per  cent  Consolidated  Annuitied,  and 
20fi92L  Bink  Si  peir  cent.  Reduced  Annuities,  ais 
should  appear  to  have  been  purchased  by  the  said 
monies  to  the  amount  of  SQfiSSL  IBs.  9d.y  and 
wifch  such  dividends  and  accumulations  as  had 
arisen  thereon  as  aforesaid :  and  that  he  should  pay 
the  produce  thereof  into  the  receipt  of  his  M^ 
jesty's  EMhequer^  to  the  account  of  *•  Writs  of  ex- 
^^  tent  issued  against  Messrs.  Boi/d^  Benfield  and 
"  Co.  consolidated  fund '' :  and  in  regard  to  any 
surplus  that  might  remain  of  the  said  sieveral 
fiinds  or  either  of  them,  after  the  several  appro- 
priations before  directed,  or  as  t6  certain  ^ms  set 
apart  subject  to  certain  inquiries  therein  men- 
tioned, all  parties  interested  therein  were  to  be  af 
liberty  to  apply  to  the  Court  touching  the  sariie, 
as  they  should  be  advised. 


In  pursuance  of  that  order,  subsequent  interest 
had  been  computed  on  the  50,000/.  due  on  the 
said  contract  and  bond,  and  that  sum  and  the 
interest  were  afterwards  paid  without  prejudice  \^ 
this  appeal. 


The  parts  of  the  order  appealed  against  were  to       11)83. 
much    thereof  as  directed  the  Deputy  Remem-      ^^^^ 
brancer  to  tax  the  costs  incurred  by  the  Treasury    ■«<*  others 
in  prosecuting  the  several  extents  into  the  coun«        '^^ 
ties  of  Dorset  and  HertSy^nA  the  city  of  London^    OBWBiiAt. 
for  the  recovery  of  the  debt  due  to  his  Majesty  icr 
respect  of  the  sum  of  100,000/.  issued  under  his 
Majesty's  warrant  to  the  above  persons ; — and  that 
the  Deputy  Remembrancer  should,  so  soon  as  the 
said  costs  should  have  been  taxed,  sell  so  much  of 
the  residue  of  the  said  sums  of  202,993/.  8^.  4dL 
Bank  SL  per  cent.   Consolidated  Annuities,  and 
20,292/.  Bank  S/.  per  cent.  Reduced  Annuities^ 
standing  on  the  credit  of  the  said  account,  '^  the 
'*  King  against  Rumhold^  general  account '%  as 
should  be  sufficient  to  raise  the  amount  of  the  said 
costs ; — and  that  he  should  therewith  pay,  amongst 
other  costs,  the  costs  of  the  Treasury  to  Henry 
Charles  Litchfield,  Esq*  the  Solicitor  for  the  a£&irs  of 
his  Majesty's  Treasury , — and  whereby  it  is  declar- 
ed by  the  Court,  that  after  the  said  payments  and 
transfers  should  have  been  completed,  his  Majesty 
is  entitled  to  so  much  of  the  residue  of  the  said  last- 
mentioned  funds,  as  had  arisen  from  monies  to  the 
Amount  of  56,665/.  18^.  9d.  which  were  brought 
into  Court  in  respect  of  the  said  Idst-mentioned 
estates,  next  and  immediately  after  the  bringing 
into  Court  of  so  much  money,  in  respect  of  the  samd 
estates,  as  should,  with  the  accumulations  made  . 
thereon  as  aforesaid,  have  satisfied  the  said  last- 
^         mentioned  payments  and  transfers  tii  the  manner 
1^         thereinbefore  directed  j — and  whereby  it  is  further 
declared,  that  his  Migesty  is  also  entitled'  to  the 
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189S.       dividends   and  accumulaHans   which   have  arisen 

Valu      ^P^^  ^^  much  of  the  said  residue  of  the  said  last- 

aadothen    mentioned  funds  as  should  appear  to  have  been 

atimnbt-  JP**^*^^^  "^f^  '^  ^^^  monies  to  the  amount  ^ 
GsMBiiAi..  56,6651.  18s.  9d.  and  with  tlie  dividends  and  ac- 
cumulations thereqf; — ^and  whereby  it  is  ordered, 
that  the  said  Deputy  Remembrancer  should  ascer- 
tain what  portion  of  the.  said  last-mentioned  funds, 
and  of  the  accumulations  thereof,  is  applicable  to 
the  payments  and  transfers  first  thereinbefore  di- 
rected to  be  made  by  and  out  of  the  funds  which 
have  arisen  by  sale  of  the  said  estates  in  the 
county  of  HertSy  and  what  portion  thereof  has 
arisen  from  the  investments  of  the  said  monies  to 
^  the  amount  of  56,665/.  185.  9d.  and  of  the  divi- 
dends and  accumulations  thereof; — and  whereby  it 
is  ordered,  that  the  said  Deputy  Remembrancer 
should  sell  so  much  of  the  residue  of  the  said  sum 
of  202,993/.  Ss.  4d.  Bank  Si.  per  cent  Consolidated 
Annuities,  and  20,292/.  Bank  S/.  per  cent.  Re* 
duced  Annuities,  as  should  appear  to  have  been 
purchased  by  the  said  monies,  to  the  amount  of 
ii6,665/.  18^.  9d.  and  with  such  dividends  and  a^ 
cumulations  as  have  arisen  thereon  as  aforesaid ; 
and  that  the  said  Deputy  Remembrancer  should 
pay  the  produce  thereof  into  the  receipt  of  his 
Majesty's  Exchequer^  to  the  account  of  writs  of 
extent  issued  against  the  said  Messrs.  Boyd,  Ben- 
Jteld  and  Company,  consolidated  fund. 

The  appeal  against  that  order  was  founded  upon 
the  following  reasons,  which  were  subscribed  *^S. 
RomiUyj^  **  John  Fofiblanque  :*' — 

First 
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First.  For  that,  when  a  Ccmrt  of  Equity  takes 
uppn  itsdf  the  application  of  a  fund  for  the  pay- 
ment  of  debts  or  otherwise,  no  part  of  9uch  fund 
is  to  be  considered  as  appropriated  to  any  parti- 
cular daim  without  the  express  direction  of  the 
Court,  and  that  if  such  fund  be  productive  of 
benefit,  such  benefit  belongs  to  those  who  would 
have  been  affected  with  the  loss,  if  any  loss  had 
accrued  thereon. 


WAi» 
and  Others 
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Second.  That  no  appropriation  was  made  by 
me  Court  of  Ejxhequer  of  any  part  of  the  monies 
paid  into  Court,  or  of  the  stock  purchased  there* 
with  prior  to  the  last  order  now  appealed  from, 
an^i'that  if  such  stock  had  fiiUen  in  price,  the  loss 
woulil  have  fallen  on  the  debtor's  estate, 

.  *T^d.  yh^t  by  such  retrospective  application, 
tt\e  debt  due  to  the  Lords  Commissioners  of  his 
Maksty's.  Treasury^  though  only  a  simple  coa« 
Jract>debt  ia  its  creation,  is  made  to  carry  in- 
ter^t. 

\  Fourth.  That  the  case  is  not  such  as  to  entitle 
the  liords  Commissioners  of  his  Majesty's  Trea^ 
my  to  the  costs  of  the  proceedings. 

Upon  the  part  of  the  Respondent,  the  order,  it 
was  submitted,  was  maintainable,  and  ought  to  be 
confirmed  for  the  following  reasons,  subscribed 
""It.  Gijffbrd;'  «&  Gaselee  ;"— 


^  First.    The  debt,  though  originally  on  simple 
voLi  XI.  y  T  contract. 


OQU 
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contract,  on  being  found  by  the  inquisitioB,  /be- 
came a  specialty  debt,  and  from  that  time  and  the 
actual  seizure  of  the  property  under  the  extents, 
or  at  al]  events  from  the  20th  day  of  Jidy^  1808, 
when  the  said  debt  was  liquidated,  and  by  the 
report  of  the  Deputy  Remembrancer  and  the  con- 
jfirmation  by  the  Court,  ascertained  to  amount  to 
the  sum  of  56,665/.  18^.  9d.j  (which  is  the  period 
fixed  upon  by  the  order)  so  much  of  the  produce 
of  the  estates  as  were  sufficient  to  answer  that 
debt  became  the  property  of  the  Crown,  the 
Crown  might  have  applied  for  and  obtained  an 
order  for  the  payment  of  it  out  of  Court,         < 


It  was  howetver  suffered  to  remain,  mid  has  bees 
madp  productive,  and  having  accumulated  l^,  the 
addition  of  the  dividends  from  time  to  ti(n$  ie« 
ceived  upon  it,  the  Crown  must  be  considered  en- 
titled to  that  accumulation  as  arisiJaf^/frqiQ.the 
use  and  employment  of  its  own  fiind& .       -•  ^:  . 


Second.  Another  way  of  considering  it  migbt 
be  upon  the  footing  of  interest ;  and  in  the  ci^ 
of  the  Drapers*  Company  v.  Datds,  2d  J^cyns^ 
211,  lA)rd  Har4wicke  says  *«  The  Court  often  de- 
^*  crees  interest  from  the  time  the  demand  ialitpir 
**  dated,  though  the  debt  did  not  carry  interest  in 
**  its  own  nature 'V:  and  in  that,  case  the  Court 
gave  interest  on  the  arrears  of  an  annuity  trom 
the  time  the  JMaster^s  report  was  confirmed  (4 
period  of  twenty^e^ght  y«ara),  in  favourr^  the 
representative  only  of  annuitants.  The  present 
case  is  still  stronger  in  favaur  of  the  Crown,  which 

only 
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only-  seeks  to  have  the  accumulations  made  from 

the  use  of  its  own  property.  ^^^^ 

'  and  Qtliera 

V, 

Third.     With  respect  to  the  costs,  they  are  ArroRNEv- 

expressly  given  by  the  25  Geo.  S.  c.  35.  s.  1.  gbreral. 


The  questions  intended  to  be  raised,  and  to  be 
now  determined  by  the  highest  authority,  on  this 
appeal,  were  those  which  have  been  already  judi- 
cially decided  by  the  majority  of  the  Court  of  JEa;*. 
chequer^  in  the  case  of  the  King  v.  Maimoaring  {a). 

They  were,  1st  Whether  there  had  been  at  any 
time,  and  when  first,  a  due  and  effectual  appro- 
j^litAl'df  the  fond  to  the  Crown,  converting  a 
%ilhpM  '<ibnbact  debt  into  a  specialty,  so  as  to 
tSriy bitterest,  and 

iii«2d*y.^  Wliether  the  Crown  was  entitled  to  the 
costs  of  the -proceedings  which  had  been  resorted 
to  on  the  [part  of  the  Treasury^  for  the  recovery 
df  what  remained  due  of  the  original  debt  of 
WOjOOOl 


When  fihe  Counsel  for  the  Appellants  had  begun 
to  state  their  case,  the  Attomey^General  suggested 
a  doubt  in  limine^  arising  on  the  state  and  nature 
of  the  proceeding  appealed  against,  as  to  the  House 
qf  Lords  having  an  appelkte  jurisdiction  in  the 
tase  do^  stftenlpted  to  be  brought  before  them, 
fojf  rcviewifife  the  opinion!  of  the  Court  of  Ea^^ 


chequer 


1823.  chequer  oil  which  they  had  founded  the  order  ap- 
pealed against  It  was  objected  that  the  subject- 
matter  of  the  appeal,  being  merely  an  indepen- 
dent interlocutory  order  of  the  Court  of  -Er- 
chequer  as  a  court  of  law,  and  made  upon  motiorij 
there  being  no  cause  depending,  and  no  judgment 
or  decree  having  been  pronounced,  it  could  not 
be  submitted  to  the  revision  of  the  House,  or 
brought  under  their  consideration,  as  matter  of 
appeal  to  their  appellant  Authority. 

Upon  that  preliminary  objection  being  taken  to 
their  jurisdiction,  the  House  ordered  the  matter  to 
stand  over,  that  an  opportunity  and  lime  might  be 
given  to  counsel  on  either  side  to  pi^pare  fct  the 
argument  of  that  material  and  nece's^rily  prior 
point :  and  now 

18W.  Ponblanque  and  WetherdL  on  the  part  of  tte 

Appellants,  contended  that  the  House  had  jUns- 
diction  to  entertain  this  appeal. 

Having  entered  very  minutely  into  the  history 
of  the  rise  and  progress  of  the  appellate  jurisdic- 
tion (derived  from  the  King)  of  the  House  of 
Lords^  which  was,  in  the  6arly  periods,  original  te 
tlie  magnum  concilium  of  the  realm,  as  distinguished 
fi'om  the  concilium  ordhutrium^  stating  at  some 
length  and  maintaining  veiry  many  of  the  propo- 
sitions to  be  found  in  Hargrave^s  edition  of  Lord 
Hale's  Treatise  on  that  subject,  they  applied 
them  to  illustrate  the  nature  and  extent  of  that 
jurisdiction,  and  to  shew  that  the  order  of  the 

Court 
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Coi^rtqf  I^^chequeVf  which  had  been  appealed       1^23. 
from  ia  this  case,  w^s  within  th^t  jurisdiction,  ^^!rC^ 

and  Others 

v.*    ' 

Tk^y  founded  their  arguments,  in  support  of  .  orney- 
that  propos^tipn,  inainly  on  the  assumption  that  general. 
the  order,  which  wa^  tl)e  subject-n^atter  of  the 
present  appeal,  was,  in  form  and  substance^  a  de- 
cretal order  of  a  Court  of  Equity,  and  whether  it 
were  made  in  a  cause  or  not,  w^s  an  order  in  the 
nature  of  a  final  deterpiinatipn  pronounced  by  the 
barons,  in  respect  of  a  matter  within  the  equitsJ)le 
jurisdiption  of  the  Court  of  Exchequer. — This,  they 
asserted,  was  manifest  from  the  nature  and  course 
of  the  proceedings,  wd  from  the  form  and  :iVords 
And  the  object,  end  and  teruis  of  the  order  ap- 
pealed from,  and  of  the  other  orders  which  had 
been  made  from  time  to  time  in  the  cause. 
Being  such  an  order,  they  contended  that  it  was 
^pp^alajble  from  in  thp  ;$rsjt  instance  to  tjiiy  If,ouse 
without^  intermediate  writ  of  error. 

They  admitted,  in  limine^  that  there  were  inany 
matters  ip  respect  of  which  orders  ^ade  therein 
by  tl^e  various  courts  were  not  appealable  from  to 
the  House  qf  Lor^.  Svncli  were  orders  made  ip 
^ecQl^ias^tical  courts,  which  was  by  resolution  of 
tJie  ^ouse,  and  in  Plantation  and  Admi^ajl^ty 
causes,  because  they  y^ere  without  the  jurisdiction, 
a^nd  orders  in  mi^tters  of  idiocy  a]^4  lunacy,  be- 
cause they  w;€^^e  under  th,e  authority  of  the  JPxivy 
Sc^l.  In  c;ases  of  bankruptcy  also,  the  difrer,e;nt 
statutes  had  placed  the  orders  of  the  Court  of 
Chiu^efry  put  of  the  exercise  0|f  the  wholesome 

jurisdiction 
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and  Others 
v» 

The 
Attqrnbt. 
General. 


Jurisdiction  of  appeal  to  this  H6use.  But  tbey 
insisted  that  the  matter  of  the  present  appeal  was 
not  one  of  those,  and  that  it  bore  no  analogy  to 
either ;  and  that  consequently  no  reasoning  founded 
on  the  existence  of  such  exceptions  could  be  ap^ 
plied  in  support  of  the  position,  that  the  present 
appeal  could  not  be  entertained. 

Referring  the  House  again  to  the  principle  and 
the  original  source  of  their  general  jurisdiction, 
and  the  learning  on  that  subject  collected  in 
Hargrave^s  edition  of  the  *♦  Treatise  of  5ir 
Matthew  Hak,''  they  submitted  that  the  AbcttHnd 
of  that  high  authority  strongly  maintftiried  the 
proposition,  that  this  House  had  and  might  ^x6t^ 
cise  appellate  jurisdiction  in  such  case^*  asf  tbe 
present.  ./.,;,/ 


In  further  support  of  that  proposftfott,  tley '8* 
verted  to  the  various  instances  wherein  iappi^ttls*'«» 
similar  matters  had  been  received  by  thfe  ^tloliw 
by  way  of  precedent,  which  were  fhrriisBM  bf 
the  printed  journals  of  the  House.  These,  th^y 
submitted,  established  by  the  usage '  that  the 
House  had  generally  an  appellate  juriidtction  in 
cases  where  orders  had  been  made  by  courts  of 
equity,  under  circumstances  similar  to  those  of  the 
present  case,  where  the  subject-matters  of  appeal 
had  been  summary  orders  of  the  Court  of  0tancenfj 
made  upon  petition  merely,  aWiough  no  smt  was 
pending  or  had  been  instituted.  That  objection, 
it  was  anticipated,  would  be  mainly,  relied  upen  by 
the  counsel  for  the  Respondents  in  this  case^  as 

withdrawing 


witbdiawingfrom  the  appellate  authority  of  the 
House  the  order  now  attempted  to  be  brought 
under  its  consideration  for  the  purpose  of  r.eyiew. 

The  principal  cases  selected  for  that  purpose 
on  which  they  professed  mainly  to  rely  were  the 
following  (a): — 


^5 


im^ 


Wali, 
and  Other* 

The 
Attornbv- 

GeNERAI«; 


The  JEiorl  of  Fmdlatcr  reported  from  the  Lords     Report  on 

^^  .  .  .  ^  /»    ,  ,   consideration. 

trwommittees  appointed  to  consider  of  the  appeal  of  three  ap- 
of  A.  €•  Lochman  and  Elizabeth  his  wife^  com-  raitorsin 
plainipg  of  two  orders  made  by  the  Lord  Chfin^     '"^*^* 
eeihr  ,the  Sth  September  and  2 let  October  last^ 
Fefusnig  an  allowance  of  interest  to  the  Appellants 
foi;  iponey  paid  into  the  hands  of  Mr*  JPprmer 
on^  of  the  late  Masters }.  also  the  appeal  of  bis 
Majesty's  Attomey-General  at    the    relatipct.  qf 
WilUam,  'Archbishop  of  Cashell^  in  Ireland^  and 
others  $  and  the  appeal  of  Prideaux  Sutton  Clerk, 
aocL  o^hei:6,  both  in  relation  to  interest  of  the 
s^itQr^s  money,  and  to  search  precedents  of  re- 
ceiving appeals  of  t\i4s  nature^  and  report  to  the 
House  I   '^  That  the  Committee  have  considered 
^'  Ithe  said  appeals,  and  have  inspected  the  jour^ 
^^  nals  in  relation  to  the  matter  to  them  referred/ 
^^  and  acquaint  your  Lordships  that  upon  inspec- 
**  tion  they  find  the  following  precedents  of  ap- 
^  peals  from  summary  proceedings  of  the  Court 
^^  qS  Chancery : — 


,  "  On  the  14th  oi  February^  1721,  an  appeal  of  ^ff ""^e^^^"** 

from  summary 
(a)  Extracted  from  the  journals  of  the  House  of  Lords,  Vo).  proceedings  of 

XXIII.-pp.«6.M.^«n»lr96.    ...  f^:"^/ 

the 


Wall 
and  Othere 

The 
Attorn  BT- 
Gbmbral. 


*<  the  Lady  Wenman  (a),  complainiog  of  certain 
««  orders  of  the  Court  o(  Chancery  j  particularly  of  an 
^^  order  whereby  the  Petitioner  was  committed  to 
"  the  Fleet  for  a  contempt,  in  not  yielding  obe- 
^^  dience  to  the  several  orders  of  the  said  Court, 
'*  was  read,  and  ordered  to  be  considered.  On  the 
^^  17th  of  the  same  month,  the  said  Appeal  was 
^*  considered,  and  Sir  W.  Osbaldeston  was  ordered 
*'  to  answer^  who  accordingly  did  put  ia  his 
'<  answer,  thereby  submitting  it  to  Xbt  HoMe 
^^  whether  the  Appellant  had  properly  appealed 
^^  in  a  case  of  this  nature;  and  the  said  answer 
^<  being  read,  a  Committee  was  appointed  te  in* 
*<  spect  precedents  bow  far  this  House  hath  pro* 
^'  ceeded  in  appeals  in  like  cases;  and  on  the5lh 
**  of  March  following,  report  was  made  from  the 
**  said  Commiitee  of  divers  cases  wbtch  they 
*'  thought  proper,  for  the  consideration  of  the 


Lad^  fVenmtm 

V. 

Sir  WillioM 
OsboMeston, 


(a)  Upon  reading  the  peftilion  dnd  Appeal  ^  S^ikaMmtk  Luiy 
Wenman,  wife  of  Richard,  Lord  Viicount  Wmnum,  of  Tuam  io 
the  kingdom  of  Ireland^  complainiog  of  certain  orders  of  (he 
High  Court  qf  Chancery  of  27th  October,  1718,  the  20th  January, 
1720,  and  particularly  of  an  order  of  the  Court  of  the  I9tb  of 
January  last,  whereby  the  Petitioner  is  committed  to  the  prisoo 
of  the  Fket,  for  a  supposed  contempt  in  not  yieklhag  obetoce 
to  the  several  orders  of  the  said  Court,  and  to  the  precepts  of  the 
commands  in  the  said  order  mentioned  for  producing  the  said 
Lord  Wenman,  made  upon  the  application  of  Sir  W,  Osbaldesim, 
Balrl.,  in  the  prosecution  of  a  Commission  of  Idiocy  against  the 
said  Lord,  and  praying  that  the  said  Sir  W,  OoMdettm  mj 
answer  the  premises,  and  shew  cause,  if  he  can,  why  the  stid 
orders,  so  far  as  the  saime  relate  to  the  Petitioner,  should  not  be 
set  aside  and  reversed,  and  the  Petitioner  discharged  from  her  said 
imprisonment^  afid  otherwise  relieved. — Joum.  Dora.  Proc.  VoL 
XXL  p.  688. 

*«  House} 
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*^  House;  and  the  nme  beitag  read  was  ordered 
^^  to  be  taken  into  consideration  the  next  day,  on 
^^  which  daj  the  consideration  of  the  said  report 
^'  was  put  off  to  a  further  day,  before  which  time 
*^  the  Parliament  was  prorogued. 


1893. 


<<  On  die  2l8t  March,  172S,  aai  Appeal  of  the 
Lady  Teynham^  comj^ining  of  two  orders  of 
the  Court  of  Chantry  made  upon  the  petitioas 
of  Dacre  Barret  Lennard,  Esq.  and  the  aaid 
iMfy  Tej/nkam^  in  refotion  to  the  guardianship 
of  her  in&nt  son,  was  presented  and  read ;  and 
the  said  Dacre  Barret  Lennard  was  ordered  to 
answer,  who  having  answered  accordingly,  a 
day  of  hearing  was  appointed  as  usual,  and  on 
die  16th  of  AprU^  1724,  the  aatd  cause  was 
heard^  aiid  the  orders  of  the  Coori  of  ChoMeery 
reversed. 


Wau. 
•BdOtlton 

Ike 

A«TOBJI«T- 
GlVBRAU 


'^  And  die  Committee  think  proper  fiirther  to 
<<  acquaint  your  Lorddiips,  that  d»ey  do  eot  find 
^  any  precedent  where  any  appeal  from  any  sum* 
<«  mary  proceedings  has  been  re&sed/' 

Which  Beport  being  wbA^  die  following  onihm 
were  asade :— 


^^  Upon  readiflig  tiie  Petrtion  and  Appeal  of  A. 
'^aJL  4r.,  Oideoed,  that  the  Attormn/4Seneral 
^^  have  a  copy  of  the  said  appeal,  and  do  put  in 
^^  such  answer  thereto,  in  writing,  as  he  shall 
'*  think  prqpir,  on  or  belbre  Mmday  the  27th 
*<  day  of  this  instant,  February. 

«  In 


eas 
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*<  In  Sutton  etaL  Appeal,  the  wme  ocder. 


1839L 

Wall 

and  othew  u  i^  Archbtshop  qfCashell  et  a/,  same  order,  sub- 
Attest  ^^**^'^"?  ^^^>  *  t*^®  Attomet/^GeTieral^ '  his  Majest}''s 
OBflBHAL.     Serjeant  at  Law.'  '* 


[The  Lord  Chancellor  observed  that  it  n^ht 
be  taken  to  be  a  general  principle,  diat  the  imter* 
locutoiy  orders  of  the  Court  of  Ghamery  angbtbe 
appealed  against,  but  that  no  appeal  lieB.fii^iii 
those  of  the  Courts  of  Common  Law.] 

On  that  same  point  in  this  question,  thej  dted; 
as  a  strong  authority,  and  preaselyKiq^i^ioBhle; 
the  case  of  Warner  v.  North  (a)  •hom  SbMten 
There  an  appeal  was  received  ^^firom.ia  decoetf 
<c  overruling  exceptions  takeahjthe  A^j^latitf  to* 
'*  a  decree  made  by  the  Commissieaecs  Jbr>£!karii^ 
'^  table  Uses,  concerning  a  gift  by  Bish9pff^brmr^s 
*^  WiU*'  and  the  parties*  were  ordered  Jtoanmrer, 
when  (both  sides  having  been  heard  by  counsel) 
the  decree  was  affirmed. — Between  that  and  the 
present  proceeding,  it  was  insisted,  ttfaere  iwas  a 
strict  analogy,  and  they  cited  the  authority  of  Mr» 
Justice  Blackstone  (6j,  who  states  ^^.  that  matters  of 
'<  charitable  use  and  of  extent  are  to  be  treatedaft 
**  a  cause  throughout''  The  proceedings  in  both 
cases  (they  urged)  were  very  analogous,  those  re- 
specting charitable  uses  emanating  from  thePcft^y 


(o)Shower,  Pari.  Ca.  110. 

[b)  Comnfentaries,  Vol.  HL  pb.  ?7..p.  427,  488. 
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Bag-QflSce^  the  law  side  of  the  Chancery^  as  extents       18SS. 
do  from  the  law  side  of  the  Ej^kequer,  wall 

and  Uthen 

V, 

They  finally  cited,  as  a  conclusive  autliority  for  attormby. 
their  proposition,  the  case  of  the  appeal  in  Lord  o«»MAfc' 
Wharton  y.  Sqvire  (a).  That  was  an  appeal  from 
an  order  of  the  Court  of  Ewchequer  of  the  15th 
oijubfy  1701,n)ade  for  setting  aside  a  former  order 
made  upon  motion  on  the  part  of  the  Appellant. 
It  had  been  thereby  ordered,  that  a  certain  com* 
inis3ion  issued  out  of  that  court(I5  Jac.)  together 
with  six  several  articles  of  instruction,  and  eight 
sevcsral  schedules  thereto  annexed,  purporting  to  be 
a  bbuodary  and  sorvey  of  the  honor  of  Bichnumd 
and  the  lopdship  of  Middleham^  in  the  county  of 
ITor^v*  taken  by  virtue  of  that  commisBioD  should 
be  teftiiorrtfife  hands  of  Mr.  Thompsfm^,  one  of  the 
Attarjley^  but  should  not  be  received  as  a  record 
of^fitad,^\n9V  any  use  made  thereof,  or  of  the  en^ 

mUmeiri;  ithiteof^  until  further  order. 

'  .     ,      ,  I  ,  . 

■  .''!     11'  »    .         -•  .  •       ■     .        . 

The  >  order  so  appealed  from  for  setting  aside 
the^above  order,  and  for  allowing  of  the  commis- 
sidn  as  a  record,  and  that  it  might  be  filed,  was 
made  on  motion  on  behalf  of  Sir  W,  Robinson, 
Bart.,  and  others. 

In  support  of  ihe  appeal,  it  was  stated  that  the 
Appellant  having  a  cause  in  Chancery  wherein  the 
Respondent  was  Defendant  respecting  the  bound* 

(a)  Lords'  Journ.  Vol.  XVIL  p.  277, — and  ColUs's  Cases  in 
Parliament^  p.  270. 

aries, 
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1893.  aim%f  and  finding  hy  the  Defendan^^   apsver 

"""^^^^  and    cross    bill,   that  a  pretended   wjryey  was 

«nd  otbew  much  relied  on,  he  caused  search  to  be  made  for 

Tiie  it   ^od  none  could  be  found  i  that  he  afterwards 

ArroBMBV- 

Qenbbai..  dispovered  that  the  survey  had  been  brought  out 
of  YQrk^hire^  and  privately  deliv<sred  to  Thmp* 
fion^  who  had  procMred  it  to  be  enrolled  afiter  it 
liad  been  taken  off  the  file,  apd  had  been  twenty- 
eight  years  put  of  the  custody  pf  lany  sworn  Officer 
of  the  Court ;  and  that  it  was  manifestly  imper- 
^ct,  wanting  spbedule^  verdicts,  depositipns,  plots 
and  map;. 

Tba  Respondent,  on  the  other  h»od,  relied  oo 
the  wrvey  as  haviag  beeo  niad^  u^e  of  a^  a  re- 
(cprd  pn  a  trial  at  bar  in  the  Qu/een^s  Bfsnch  some 
years  a^^  And  it  w.as  urged,  that  Squire  a&d 
Thowpfon  we?e  advised  that  Mi  p^Utkn  vm  mt 
properly  fin  uppen^l^  b»t  an  origiml  complaint  agmi 
them^  or  rather  agaiwt  ik^  Cwrt  qf  E^&JiiSfUcr, 
for  a  matter  relating  to  the  safe  cujstody  of  the 
records  ^  ihat  Gpurt,  mi  ^ut  which  no  mi 
was  ever  depending  in  thait  Court  be^een  them 
smd  th^  Lard  WharUm.  so  tijot  they  could  ia  lU) 
sprt  be  ffi^Ae  parties  to  i)m  said  petition  and  ^ 
peal,  and  therefore  they,  7th  Jawmry^  1702,  peti* 
tioned  the  Lords,  setting  forth  the  said  matters  at 
large,  and  p»yed  to  diaiaiis3  iorrf  Whartxm's  peti- 
tAon,.  a^d  disobai^e  ^tbe  joxder  iof  Abeir  answering 
thereto.  But  tbe  J^owis,  «ad  Janmry,  1708,  or- 
dered that  Squire  and  Thompson  should  answer 
Lord  Wharton^s  petition.  Lord  JVharion  oo  the 
25th  January^  moved  the  Hou^e  .that  Tiff^ 
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son  should  be  left  out  of  thfe  order  for  afiswerinir      i®^- 
his  petition,  and  obtained  an  order  that  Tk&mp-      ^^^.i. 
son  should  not  be  obliged  to  answer.     Squire    ^^^^^ 
had  answered  and  said,  that  Charles  Bathurst^  Esq.,    attokmsv- 
Sir  W.  Robinson^  Bart.,  and  others,  were  De-     o««»ai, 
fendants  nHth  him  in  the  said  suit  in  Ckdncery^ 
and  Defendants  in  a  cross  cause  in  that  court,  and 
therefore  insi^ed  they  ought  to  be  made  parties 
to  this  appeal  together  with  Respondent,  (if  being 
a  p&rty  to  a  cause  iti  Chancery  were  any  proper 
foundation  for  making  Respondent  a  party  to  this 
petition,)  complaining  of  an  order  of  die  Court  of 
Eofchequer  with  intent  to  use  the  dame  as  evi^ 
dence.     As  to  the  charge  of  Respofndent'fi  ctm* 
tri Vance,  he  hoped  the  House  wc^uld  ^ot  take  cog- 
nizance of  that,  but  reibr  the  Appellant  to  the 
due  i!out^  of  law  in  cases  of  such  undcie  prac- 
tices. 

The  result  was,  that  the  House  of  Lords  ordered 
that  the  dfllbefrs  of  the  Exchequer  i^ouM  bthig 
before  them  the  roll  of  the  I5dijac.,  the  afiSdavits 
and  the  bfll«^  book,  and  the  survey.  And  on  'the 
12th  ofPebtHuaty^  1702,  ^B^t&c  hearitig  counsel  upon 
the  petition  iand  appeal  ctf*  Lo^d  Whartw,  they 
ordered  that  a  trial  should  be  had  at  the  bar  of 
the  Court  of  Common  Pkas  on  a  feigned  issue, 
whether  the  skins  of  parchment  directed  by  the 
order  to  be  filed,  were  th6  perfect,  unaltered, 
exact  and  emlre  commission  ^nd  return  £nBt  filed 
in  the  Exchequer  in  the  16th  of  JiaTwe^,— proof  of 
the  issue  to  lie  on  Respondent,-^the  same  not  to 
be  used  as  evidence  in  the  mean  time  in  any 

Court, 
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Court,  nor  be  allowed  as  evidence  for  the  Flam- 
tiff  on  the  trial ; — the  verdict  to  be  certified  and 
returned  to  tlie  House  by  the  Court  of  Common 
Pleas. 

[Lord  Redesdale. — ^The  House  would  hardty 
at  the  present  day,  I  should  think,  act  upon  die  ju- 
risdiction assumed  in  that  case,(a).] 

Upon  these  authorities  they  submitted  that  sum* 
mary  orders  made  by  Courts  of  Equity  were  the 
subject-matter  of  immediate  appeal  to  this  Hou^e. 
They  then  proceeded  to  maintain  that  the  order 
now  appealed  from  was  such  an  order:  "first,  ke- 
oording  to  the  general  practice  and  jutisdietf 61!^  ttf 
the  Comi  of  Eofchequer  in  matters  of  reVenti^'^BMii 
proceedings  under  extents ;  and  secondfy^  titkS£t 
the  special  authority  given  to  the  C6ftft  Hi^^i^K 
cases  by  the  25  Geo.  3.  c.  35.  ^^    ''-'' 

On  the  first  point  they  directed  tb^^^'titteriii^ 
of  the  House  to  the  nature  of  ih6  ofAet^  iHtWA 
had  been  made,  and  the  circun^tantes  ofadef 
which  it  had  been  applied  for,  and  the  &et  that 
it  had  been  obtained  on  the  part  of  the  Crown. 

The  cause,  they  would  admit  for  the  sake  of 
argument,  had  been  determined;  and  was  at  an 
end,  though  that  might  be  disputed,  as  the  orders 
were  entitled  in  a  cause,  or  rathefin  causes,  by 


(fl)  See  Hargravt*s  Edition  of  Haie^t  Treatise  on  Jurisdlciion 
of  Dom.  Proc.  Pref.  p.  1%. 
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the  Court  itself.    But  waving  that,  they  had  been 
disposed  of  in  such  a  manner  as  that  the  parties     ^^^J 
now  appealing  did  not  complain  of  the  judgment    "*  ^''^^ 
of  the  Court.     By  the  original  order  the  real    .    ^^5,^^ 
estates  of  the  Bankrupts^were  directed  to  be  sold    o»««*«- 
before    the    Deputy   Remembrancer,    who    was 
ordered  to  take  a  general  account  as  amongst  all 
the  claimants,  and  to  ascertain  the  nature  of  their 
claims,,  and  declare  their  respective  priorities.  All 
this  was  done,  and  the  assignees  (the  Appellants) 
do  not  object  to  any  part  of  the  proceedings  so 
far^    But  when  the  Crown  applied  to  the  Court 
that,  it  fffight  be  rtferrcd  hack  to  the  Deputy  Re- 
membrancer^  to  compute  interest  claimed  to  be  due  to 
ibeQro'smy  in  respect  qf  money  issued  on  a  Treasury 
warranty  which  had  not  been  duly  applied^  consUtuH^ 
ing.w/erely  a  simple  contract  debt^  and  that  on  so  large 
9.  Sfmi  as  56,655/,,  and  for  so  long  a  period  asjrom 
t/ie  6th  of  July  J  1808,  to  Hie  time  of  payment  (the 
order  being  made  in  181 5, J — ^it  then  became  the 
^ty,^  the  assignees  on  b^alf  of  the  bankrupt's 
9)ti^ft  to  resist  that  claim,  on  principles  df  law  and 
^quily ,  upon  the  ground  that  there  had  not  been  any 
auQb  ^>iirQpriation  of  the  part  of  the  fund  in  Court, 
claimed  by  the  Crown,  as  entitled  the  Crown  to 
the  dividends  and  interest  accruing  on  the  amount 
of  the  Crown  debt.    They  failed  to  do  so  success- 
fully before  the  Comtoi  Exchequer^  and  the  order 
was  .ultimately  made,  although  a  very  able  and 
experienced  member  of  the  Court,  who  was  after- 
wards Chief  Baron  (il/r.  Baron  Richards,)  had 
strongly,  expressed  his  ^issent^^  on  the  grounds  of 

the 


Q^  />  QA4SS.IN  :TIIB  E^XOnMnBt:  : 

^'^^^^    <)f4wliy  the  Slow  •Appdltilts*     ^  j  -    .»  .      ?   ' 

tetided  tbit  tke. order: mu either adebsetadandBr 
made  m  s  cause;  or  it  waa  an  aadependbnt^taABr 
proQOimced  by  a  Court  of  Equify.  havBi|^: 
petdnt  jurtadictioii;  and  ia  either  case  itr 
diieive  as  againtt  ikt  AppeUants  who,  if  ithifcafK' 
peal,  did  not  lie  would  be  reniediisas^iJiuiana- 
eflctrioablj  bound  in  a  aoatterof  very  fagge yooiil 
ami.  importance,  iavolviag.. questions  oBdaor.iaMl 
e^ty^  ip  ra^ct  of  which  thBi8'Jiad.ii|e^fllfl» 
xiPiii  dtffenmoe  of  opinion  amongsbilhe  ladfciherifMf 
jlt«srCkMirt:by!who0iitliad  been±EiMk^  ^b^iag 
u^mef^rMfStsffna  wadt  of  eiTor  cadd>faiB  bpfai^[kti»tf 
M.  iwtfem^  aarepreaeoted,  a  prootediq^  Aftda^fahs^ 
4pMe  i  there;  was  no  raconi  ^  hatt-  Hoai^qqn 
IIMC|0  hy!A  Court  afEqaity,  .aa  it ) 
^  to  thiayHoaae^  as  w»^&i  9.^yprixpn^aa^imk 
mcirimnJmsiUUB  mt ;  aad;  i^  'WoM^'hfmuaaAabbwA 
tMoo  hardship  :and  nntbouitipiMRaMBliufzfllrvdsa 
90t  SOk  -.'.'•  t'.T  r>  uoqu  eeasao 

j.*i  *v.,  yiij  ni  sbam 
That  this  ^vRsa  an  eqwtsUe  loedani  wpqiatfS 
iorm  and  suhstance,  if  vffA  tmnitdgiiieymf^ti^ 
.was  appaaent  from  its  .nature  and  effect^*  aii(l£pdi 
all  its  incidents.  IjbeBulgaetMiatM!df)ttiiMMBlJt 
atanttally  mBttat  fox  eqsatabte/;conaHl«a^;nii  It 
^mr  a  aebr^Epsotfye  ;ap^aprtatioa^«tf>fiMidsg  aaiiia 
^^mmutitufi  flf  lajqantian  jbfmqohathtojtfci^^ 
Scrtetflsfiiidepeiidiagjogiithieiqk^^ 
;>  u  ..  zr^f  '  .  ....;:. 7-7  &«   x-hTO  c^iiT   pfaptittiih 

:   :  s -^  w -aoy 
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proprifttion  as  fixed  by  the  Court  of  Equity.    It  is      IM^- 


Waix 


not  inconsistent  with  the  nature  of  the  proceeding 
by  extent^  or  the  proposition  that  such  a  proceeding  ^^  ^**" 
is  a  proceeding  at  law,  that  all  subsequent  orders  a^orhbt- 
pronounced  by  the  Court  should  be  equitable  onnnxu 
orders,  wholly  distinct  from  the  proceedings  under 
the  extmit,  and  emanating  from  the  equitable 
jurisdiction  cf  the  Court  over  such  proceedings^ 
m  all  their  stages;  the  Court  of  Exchequer  being 
conititutienally  a  Court,  not  of  two  separate  juris*- 
dictmis,  existing  apart  from  and  independently  of 
wdi  other,  but  a  Court  of  a  blended  and  amalga- 
mating jurisdiction,  at  once  legal  and  equitable. 
When  the  legal  proceeding  by  extent  was  at  an 
tnd^  the  eqoitable  controul  over  the  funds  pro- 
duced  by  it  came  instantly  into  operation,  and 
under  that  equitable  jurisdiction  alone  could  the 
ottkr  appealed  against  have  been  made,  or  the  ap- 
pliqatioa  even  entertained.  Such  an  order  is  not 
attdogoas  with  any  proceeding  at  law.  It  was 
fimoded  en  a  report  by  the  officer  of  the  Court, 
who  was  armed  with  a  commission  to  examine  wit- 
nesses upon  a  reference  of  an  equitable  nature, 
made  in  the  ordinary  course  of  a  Court  of  Equity. 
Exceptions  were  taken  to  the  report,  and  the  re- 
port was  confirmed  in  the  manner  of  Courts  of 
Equity.  The  order  was  applied  for  upon  the  con- 
firmation of  the  Master's  report,  when  all  pro* 
oeedings  at  law  were  at  an  end,  and  the  fruit  of 
those  proceedings  was  in  Court  waiting  the  equit- 
able disposition  of  it  amongst  the  parties  claim- 
ant, all  having  equitable  rights  to  be  adjusted  and 
discussed.  The  order  as  pronounced  was  made 
voi«»  XI.  zz  not 
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fiol  in  term  tittie  as*  ^ders  at  kv  are,  but^in^fao 
vaoatiooy  at  the  sittings  in  Qpojf's  Jmiy  whw8 
equitable  matUra  alone  are  disposed  of  ^  and  U^mB 
brought  on  in  the  i^ape  of  an  applieatioQ  ftr  fiii^ 
ther  directions  on  the  report  (a),  aiid  it  nvaa  cm* 
tered  of  the  equity  side  of  the  Court  in  the  Kiag^ 
Remembrancer's  oflSce. 


To  shew  that  the  Court  of  Ewkequer  #mi|  kk 
the  practice  of  exercising  a  jurisdicticw  oC  eqcdfr* 
able  interference  in  a  summary  way  on^  moiratt'iB 
independent  instances,  in  respect  of  «iatfeeM^itf 
riglit  unconnected  with  causes  or  eren  p^titttMii 
^ey  cited  two  orders  from  the  order  bo<4tl  iil^tlM 
King's  Remembrancer's  office,  wbereio'tbe^Odurt 
hard  BQ  interfered  (A).  ,  ^  •  i  to . \zi\t 

They  then  contended,  that  i^  inAep^dtftkl^if 
the  statute  of  the  25th  of  Geo.  3.  c.  8fVL#iiisiMii 
for  enabling  the  Crown  to  sdtt  vrnxetoiM^tiimB^ 
lands  seized  under  extents,  the  nrdnr  *iip]idWllii 
from  must  be  held  to  have  been  a;  kgtd^<)>riir 
pronounced  by  a  Court  of  Lmt.  UMter^tf^aliM 
^xtsting  jurisdiction  of  the  Exchequer  that  -  niMm 
had  given  the  Court,  in  such  cases,  a»  equititai 
jurisdiction  by  the  powers  wbidi  the  Le^da* 
ttire  had  conferred  upon  it,  as  being  indiqienaiAIy 
necessary  for  tbe   complete  esercise  of'  thoM 


(a)  Vide  un^c.  Vol.  II.  p.  7a     . 

(6)  Lib.  Ord.-^M.  T.  9  Joe.— Order,  inter  Wall  ^  Of^m- 
shaxv. 

H.T.9  Joe.— Order,  In  Re  Tairckild,  and  Others,  Uic  Sjibg^ 
tenanU  of  the  Manor  of  OmeU.  ^  ui  ':e«^c 

•    powers. 
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'power»#  Gthi^nvise,  the  Court  could  not  adjust  ia  ,  >8W- 
the  summary  mode  of  practice  prescribed  to  it  ^^^ 
by  the  act,  the  clashing  claims  and  adverse  rights  •»<'^*^«^ 
of  parties  which  must  inevitably  arise  in  .deter«-  ^^J^  ^^ 
minhig,  upon  **  motion  or  petition  to  be  sup*  oewbrau 
^  ported  by  affidavits,  or  other  proofi,**  to  whom 
the  surplus  of  the  money  arising  from  the  sale  of 
the  lands  seized  and  sold  belonged,  and  ought  to 
be  paid.  The  present  case,  they  submitted,  was 
a  complete  illustration  of  that  proposition ;  and 
sbe^wed  the  difficulty  which  must  occur  to  em- 
barim$  tbe  Court,  if  their  summary  proceedings 
imder  *  that  statute  were  not  to  be  considered  as 
pare}]?  e4uitable  and  of  the  same  nature,  and  to 
bj^orderbdand directed  with  the  same  latdtudle  of 
authority,  as  if  the  Court  were  deteimining  the 
matter  on  the  more  formal  proceeding  by  bill 
^didncbee*  It  was  urged,  that  the  whole  scope 
"tadtiil^ject.of  the  act  was  single  and  independent. 
IttWMito  aathoriase  tihe  Court  of  Ejxhequer^  on  the 
iM4^(fi|otion  c^  the  Attomey-Generalj  to  order  a 
safe  of  thei  lands  of  Crown  debtors  without  suit 
eHb^r  1^  iiklerbiation  or  bill;  and  to  entitle  the 
pwdpser.to  hold  tl^  estate  as  against  \he  Crown, 
and  ^^aU  persons  claiming  under  the  Crown  debtor, 
^  iitile3$  by  a  title  paramount  to  and  available  in 
^<I^w  i^inst  such  extent  as  aforesaid/'  That 
provision  necessarily  contemplated  and  recognized 
full  power  and  authority  in  the  Court  to  act  under 
that  statute,  in  as  integral  and  large  a  manner  as 
if  it  were  proceeding  in  a  cause  on  bill  and  an- 
swer,i  The  second,  section  of  the  act  adopts  that 
construction  more  directly  audi  strongly*  It  re- 
*    V    -  z  z  2  cites 


.rt« 


Vi 


i  <1^5MN,^KcEX(S|^U^ 


xu 


mh 


Attornbt* 

OfMKRAU 


*5  jngs  jfpUtive  to  the  ^tlei  ^f ,  «j(f cfr  ^l^p^s,^^  j^ 
*«  the  said  Court.pf.  EfrQhc^ifT.m^^  D^^f;^^^^^ 

execution  of  it*  It  i£i  theirefore  eni^cted,  Jf^t^VoM 
^<  shall  be  lawful  for  the  said  jCkmrt  of  ^j?^^ 
^*  from  time  to  time  to  make  such  order  touching 
^  the  production,  delivery,  and  custody  of^i^;)t{ti^e 
^  deedsy  and  writings  as.  aforesaid,  ^  in  tbj^^^a^ 
^^  manner  as  if  a  decree  had  been.  inflde),f)})^^ 
<<  said  Court  for  a  sale  of  tho  landg.pf  ^^  &1^ 
^^  debtor,  in  execution  of  a  trust  cf^(^^<%^(t 
^^  ment  of  debts  by  such  Crown  debtor  Um- 


f  '..■•■!ii  r  •• .'  •..      •■.  ..■  .  s  j 

^»W.;W*<4!y:io4  purely  cji^'^fifc,,,  J^ifeft  #*tf 

MJl  M  eaui^  proceMii;(jj8  .^  «^ff8,^Ji^\H8M 
UP<ui  piotiqn  and  petitfoiu .  ;jt.  hp^^gngiqiigj^ 
j^ade  such  motioos  eqaival^(.ta>  c^flsf^  ^im 
apd  the  orders  thereupon  of  eq^a^.^flpcj^n^^^ 
decrees  in  suits,  giving  to  tbofje  vPrjis!r?..»flo%it 
consequences  and  incidents  which  followea  fiom 
and  bdojig^.  tq,the  more  Atinnf^.^^ciaof^s^f^^e 
Court  as  a  Court  of  Equit|5^;^.C)|Wti.o^  thpifl»fi^ 
conspicuous  and  important  of  those,  was,  that  an 
aWfi?A.w«^d4llift,ft(J?V,^<^  fird^s^MM^^Pff^ 

of  Equity. 

.If 


•'IF ib; the orflCT ^w ttJJp^ai^A ag^iist;ifiS ^cB  ^^^ 
aft  erd^r,  hdVing^beei&f  iftatfe  tlporb'  ftfe*4J)|flifcatlbti      ^^^ 

of  the  Crbwn,  artffcbnse^trdift  iiiioii'fi<t4)Mef  Hia^e  ^««^<?»«»e« 

utiael*  £be  4^  G«»<?.  s:  laving  afr'Hie  egtrftlilfle  cli^  AVr^si*? 

rk'feffitfcs  and  ^ibrise^uences-of  i  afecr^e'ih'a  o*in»At; 
Cads^^'attd  wiul  ^efefbre  die  sati^eiel;  of  appea!. 

l^-rbetorrfCacAKCBLLOB.— I  ^trah  to  know  if  any 
kistahc^  cm  be  produced  of  an  appeal  from  any 
ofiiei'  of 'ihe  Court  a£  Eatheqtter,  under  the  ii^ 
Ghi^sl.  6r  die  19'  EUz.,  having  been  6nt(frtaiffed 
bi^ifafe  ttbtise.  '    ' 

There  is  nothing,  as  I  conceive  it,  in  eidi^i'  of 
those  statutes  to  preclude  a  party  from  filing  a 
Wi9i?ii5odft  of  Equity  if  it  should  li'e'ilfecfesSry 
o?'-idvybre;'  abd'in  that  way  fee  taight  sa^'tJs- 
i^MiJiidtfJ^'  th  matters  ordinahly^fteftftinal' 
bl^^Hf  mkSA  or< petition,  as  in  caJtes^oflfuba^^ 
^^y&^^d^,  tf  his'fieen'  alT^a^s  usual  ibffhe^ 
^Skta^/MUiite  "the  i»4irty  snggesfa  a  desfhfe  i& 
^0mpWm^''ii^kn  ib  be  ffled,  instead  6f  pfd^ 
<M»^  ^^:^'^  6\imtii6ti  and'onfinary  coiirte,  Sot 
M%iipifi^-ptLtp6sB  ctf  affi)rding  to  either  patty 

ti^o^^d^lunlfy  bf  iaiJip^alibg  from  his  decision.    ' 

.'no-ii  to'M  i,  .'..:.■•''.:  ■  ■■  ■  ■ 

^'lt,^1R!eDfe^oA£E.^-^That  was  die  constant'prsc-^' 

tie  l.v;!J  .i-r.-v  ,-,-=-i;  ;.)  •.:•.■•.  •  ■  :■,  '■  i ■  .  ;-•,■'.• 

•^KSi^y=stibfe4t«^rfk'  'aiafc'«e'<3birt'b*feig'  via^k^ 
niM^W'jifb^eed' Wdfr  ih6^  staitttic  itf  a  sumraiary  ■ 
^■(i^^k'vk&'ii't6ti^''m&im^%iBm  %ii  Iritetest 
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of  all  parties,  and^  tbe  present  Appelkttits  liad  no 
right  to  anticipate  the  order  made.  Having  been 
made,  the  only  course  was  to  appeal  to  this  House* 
and  a  bill  could  not  afterwards  have  been  filed  for 
the  purpose  of  bringing  that  order  either  Sitectij 
or  indirectly  under  the  review  of  the  Courts  It 
was  in  itself  as  final  and  conclusive  as  a  decree. 
In  effect  it  was  already  a  decretal  order  of  a  Court 
of  Equity. 


They  stated,  that  there  were  many  in^nctit  oi 
decretal  orders  made  by  the  Court  oi  E^Hil^Uer 
on  petition.  Even  the  case  of  Sir  ThcmasCecUia) 
was  a  proceeding  not  by  bill,  as  it  was  genemly 
supposed  to  have  been,  but  by  petition*  iatA  that 
appeared  from  the  records  of  the  Coiirt.  Iti-M^n- 
sequence  of  modem  regulations,  they  oMset^tt^  it 
had  become  the  practice  of  the  Co\vci  (XChHHftrtf 
to  make  many  orders  on  motion  atid  p^tft^n^ 
which  could  only  have  been  obtained  befo^'^on 
suit  by  bill;  but  that  alteration  iii  ihe-^iV^ce 
could  not  iiave  the  effect  of  destroying  the  suitor's 
right  of  appeal,  or  of  ousting  this  tribuo^  bf^fts  ap- 
pellate jurisdiction.  They  stated,  that  it  had  i^6ea 
determined  in  an  important  cas^  which  underwtent 
very  much  discussion  in  the  Court  of  Exck^filer^ 
that  statutes  creating  new  jurisdictions  with  p(y#ers 
to  act  in  a  summary  way,  did  not  tstlce  away  or 
abridge  an  inherent  controlling  authority  in  other 
existing  courts.    For  that  they  cited  the  case«  of 


{d)  7  Co.  Rep;  19. 


Cclebrooke 
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C9kiirvo^  aoA  Others  v.  Th^  JtiofTfey-Omral    <1S9S. 
aBdCHbpr8(a),  and  £a?jpflnteC0feirwfe(A).    .       '  w^ll 

.     uA  Otters 

fliorrf  Rsp£SDA^£.<^In  those  cases  the  Court   ^^^^y- 
detennined  that  a  bill  ought  to  be  filed  to  give    obuvaau 
them  authority,  and  that  they  could  not  act  on 
petition. 

It  would  be  desirable  that  the  House  should  be 

informed  of  the  course  of  proceeding  pursued  in 

these  cases   for   obtaining   redress    by  a   party 

^^l^eved,  by  the  Crown  process  of  levari^  before 

the  statimte  of  Elizabeth^  when  the  Crown  debt 

.  bi|d  been  satisfied  out  of  the  issues  of  the  lands 

,  seised?  which  would  appear  by  the  Sheriff's  ac<- 

.iC9UQts.    There  have  been  at  various  periods  yery 

np^y. bills  filed  in  the  Exchequer  against  the 

,  ^Aj^^nrpfjf'General^  to  enable  the  complainants  to 

..^^  thepi^elvea  of  the  statute  of  S3  Hen.  8.,  and 

.thfit.^t  gives  rise  to  much  difficulty  on  the  pre* 

.,  j»^^ue«tiQn*0 

,:.  w(t;  was  suggested,  that  amongst  the  objections 
,  ^hicb  would  arise  to  the  filing  a  bill  in  the  pre- 
.^eiftcase,  would  be  that  there  were  no  persons 
wbo  could  properly  be  made  Defendants  to  the 
suit,  and  there  was  nothing  which  the  Appellants 
could  reasonably  pray  in  the  matter.  Their  sole 
object  was,  to  rescind  an  order  of  the  Court  ofExm 
chequer  consequent  upon  a  judgment  of  which  they 
did  not  complain. 

(a)  Ame,  Vol.  VIL  p.  146.  {b)  Ante,  Vol.  VIL  p.  87. 

*  See  ObservaliOns  at  conclusion. 
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Jive,  4jppdlai>te'  pojwiiel  ulj^fijatoly  4ing9d|(>^Mifc^ 
if  ther^QQuJd  be.  no.  appeajl  in  thi^  in?*tef**be A|^ 
pellants  whq  (pgaxj^awpf  ^errojiaan;<wrder.  ofi  Ibe 
Court  pC  E^equer  would-be  .;ifijtbo|it  ifettfdjPi 
however  ^rroiieoua  die  order  ought  ^eidily  bcu  ve^. 

The  Attorney-General^  Gaselee  and  Wrayj  ftw 
the  Respondents,  admitting  the  general  juff^dit- 
tion  of  the  House  of  Lords  as  a.  Court,  qf.^fj^pei^ 
from  all  Courts  of  Equity,  whether  .lyjfUiQllfaislei:^^ 
locutory  and  independent  orders,. pr;S^|PivMt:)S9fl: 
decrees,  insisted  that  they  had  i)o.si^  ^PR^XtAr.- 
jurisdiction  in  respect  of  such.4^der^^cg)$HD)c^L; 
by  Courts  of  LaWp  nor  any  immed^t^^^i^s^^^liMl  i 
from  the  judgpi^nts  of  such  cpurt^/ w|)^b:^^pt^4>ii 
only  be  broiighf  ^^fore  them  aftei? ^K^ijjj^rjpr^^Mtit. 
prRcee4ig^,by  wn^^^  .,0/'.  M'^n\hm:>r,ii 

ITj^rc^l. question  therefore  tp}rb(^,jie|«rB^^ 
on  this  preUminary  discus^ion^,  ^!VHll4  )M^9i«^^A 
whether  the  order  now  soqgjb^t  fpi,  \^  ^9iffgfi%M  u 
agaiqst  was  strictly  a  legal  ord?r,fl^^ej^jrt^fi©»rt<>) 
of  La W|^  or  an  equitable  order  of  ^Cgyr|^pf  ^^^^^ 

They  contended,  tltat  the  or4ex:*iKW  %f)n9$^A- 
ing  of  the  Court  of  Eschequ^Q^.^  ?^^0ff><i(nadft: r 
in  the  matter  of  an  extent;  ti^ait  aU.ext«9ts  mAffb,^ 
in  their  nature  purely  proceedfngg  i^j;  l^w>/b{)th^^  ^ 
form  and  in.su|^stanffer.h?5ving.9pj;li^  9fil*lf.i^ 
equitable  charact^9r|p^d\s^i}g^ipfe  It^^^gfOMiOt^r 
legal /proci^dijfg?^;  .^ll^a^t; ^.Ml^ f*a4p W«i ^*<V  ' 

,  .  .'  writ 


¥*i8  of  €f«>r,  or  that  if  Uifeyw^^y^^Wfl'  hy      18^^ 
the^ettb«eq«dnf<J*ati"o!r'HAe'^eilurt,*ihey'  ni%Ht    ^"^^^^ 

t^Ml.m«tlle^>f4l^.ff«».8^l:/^.,'iAdt1ie^o^w^licli'\  '^''  ^a 
cases  they  iMgbt  liave  ap^ted  froiia  the  Coiirt  of   gbnbrai. 
EMhequer  to  this  House. 

In  thistj^^ent  case^  however,  they  insisted  thai 
the  tipi^eair  Aowattempted  to  h€  supported  ooutd 
net^he'  iriai^tklbed;  because  as  diis  was  a  mere  in- 
d^ttddtft  f^ef  of  the  Courtof  £jvr%tter  acting  lb  ^ 
aM^ritHtKlYi  its  legal  jurisdiction  as  a  CcAirt  6f 
laWj  ttttfd^'  hbt  in  iny  caused,  but  on  a  motion  2b  ' 
a  tfitelffet't'espititfng  which  no  cause  ^bs  pending,^  \' 
n(i>bpp^di  ky^^agattiM  it,  nor  could  ereb^'Writ  of ' 
eifixr^fa^  broto^hft  for  the  purpose  ot  Impugtiiiig  ili^'^ 
rescinding  it.  So  clearly  was  thisWder'o^^x!ouri'  ^ 
of  Law  unappealable  from,  it  might  as  well  be  at- 
teit^ttd^fb  appeal  against  an  order  of  the  Cbuh  of 
King^^^Berich  or  Common  Pleas  made  absolute  for^*' 
a  i^ew  tdti,  iA  fdt  setting  aside  an  award,  or  even  '' 
foriMii^ltuK^^'t^Hhtipd  and  int6rest  on  a'bill  ^t  ^ 
ex^W^i,(<t>i-  4br^d  Mandamus^  m  payibg  mbney" 
out  of  court,  or  in  short  any  of  the  various  orde^^s 
of^'^^Ui-t^  icnadfttn  the  oi^dinary  course  of  prac- 
tic^^riSdtiief  *  of  thtMe-also,  as  in  the  present  case^^   ' 
in^lWft  gi^ttt^^^tteMiodS'bf  kw,  and  respect  pro- 
perty  -Of -v^y  tergei  '*ttfoiltit-     AH  the  topics  of  ' 
hatdshtp  ftfid^  ifibteftc'e  of  remi^dy  inigKt  therefore  ' 
be  ^uaMy  pressed  Sb'^bdhd^^  ob  the  attenlidii 
of  ^iWs  Hmksi;  ^  attdmiiting'io '1^^ 
8ub)4«t^tiiifttki¥ df^pp&f;' 5&'^ir6ii'it{ ^liity  tliere  " 
were' ttafrij:'«ttfcrt'^feh^^^^^  appeilect 

against. 


iW^  .   KgM^^  ft«««s<th9iiape  witb  all  those  Mrl^-iroie 

;^^^      ttitkde  in  mattery  ofJUtioqy^f  Kmac^^  aodliank* 

^^^9F*.    nptay^  imleBS  4lfer«  ^ould  .be  a  cguM  d^p^uji^pg 

^^^^^  io  court  in  rftapect  of  the  3iil9ecfc'4ziat|jer  of  tbe 

otfdeiv   ;  In  tjb^  icua^  of  S^Ubm   y*  J'arAssciK 

Jkmd(d)^  it  was  determii^ed  th^t  no  ^^p^.Kes 

fiom  an  order  of  the  Lord  Chancdhr.  toucbiog 

JKmaticat  to  the  Hou^eof  Lord8#  but  croijit  to  the 

King  id  council.    In  order  to  obviate;  ^^.^4 

pUist  of  Ihe  party  being  dq>riy.e4  of  .tfi^fig^ 

ajkpMl  by  woh  ordet^  the  course  bajli^fr?Mrat^ 

:  ibr  itfae  Court  (if  a  Court  of  Law)  ,tt>  s^g|;|^,wd 
p^mitthat the  matter  diould bq sano^fj^^Jto 

'  bfi  put.pn  cecord»  ;that  it  might  become  j^h^^^i^ 
Jflct'O^  A  ^Swnal  judgment  frpiu^vifh^cb.a.ipfrit^f 

^  wror  i^ight  be  brought^  and.th9Q.i|i|^^p^(g;^wqii(l^ 
lie»  0r  (if  it^/rftre  a  .Court  of  Equitj  *c|tilt?^^%)ji?gk- 

:  mpto^i  !&a,)   the.  Chaneelhr  geMf^^j^^^jj^ 
leaded  a  biU  to  be  filed  to^  a£Ebrd.  an  .^lyi^P^^ 

•  ef-apptalii^.    .  ,  ■  .:     .r  ^.s;,n  IW 

:.  ;  .   .  .   .         ,    •  .    ■:••     'df  {iwH 

In  the  present  case»  thej  aubwitte^t.^f^^^^^ 
another  course  which  Hughfc  have  been  pursued 
by  the  parties  who  would  now  appeal  ^aglSiM  this 
order.  They  might  have  filed  &  bill  against  )l)e 
Attomey'-Gmerai  on  the  lyhole  matteri  aJhegiog 
the  facts  of  their  case^  and  insisting  on  their  .sup- 
posed  equity^  udder  the  39d  of  Hen.  8<,  wbeo  afl 
ihii  loerita  of  the  case  woidd  have  been  broHght 
before  the  Coort.  Eor  diaC  4he  oase  -  of  iSir 
Z^omo^  C^cf;(&)  was  cited  as  a  dbndiisitd' tolll(*ily* 
Hiat  wa^  hoJiif1i6wever»  as  had  been  stated,  d.case 

(a)  5  P.  Wms.  108.         {&)  7  Cov^Bfpv.  W;  -     ^ 

of 


ofpetition:  it  warbnkightl^ik^tteCMirlfbylill^ 
a0d'  so  h  wu  wA  to  have  coineoti  by  Xonf  C&ke 
himself.  As  to  die  fErocfeediiig  hfrting  iMo 
termed  a  petition  in  Atty  «ti^e  <»f  the  nMtM^^a 
the  records,  it  was  well  knoWtt  that  itt^those  'dliy4 
the  terms  **bill"  and  ** petition'^  were  li$ek}  4if^ 
nonympusly,  as  convertible  terms  («)«  l?ie  stMOf 
metit  of  that  case  by  LordOoke  is  the  fiibre{mrkicu« 
larly  to  be  relied  on,  as  he  himself  took  aai  aotfvci 
part  in  that  proceeding.  Anodier  au^ioniy  j>ii 
that  point  is  to  be  found  in  the  case  of  £^Ar  v. 
^  'Qi^n  Mother  (b)^  where'  a  demurrei'i  bounded 
tipon  &t  objection  that  the  statute  of  the  «Sd;of 
J9Sm.  8.  "woufd  not  support  a  biU,  wab  overruled* 
S6»  iii  the  cases  akeady  cited  oti  the  %ibfiT^iidfif 
eJt/yarii  Cdtebrooke  and  Coteh^oliev:  AOSmty^ 
'Qeneiralmid  bthers(e)y  the  Court  c€(BMhejud»^(d), 
'^i^t^j'mtn^dthat  the  summary  ttode  of>pr^^ibg 
'^'p^fHim  wad  not  the  propef  eocMe;  btii  tbtft  a 
biU  might  be  filed  against  the  AHfihki^jfM^^ 
which  being  afterwards  adopted  was  ac^judged  to 
'  6e  i&^ulitaiiiabie  on  demurrer. 

'  t  (fl).  Tbi^afguoient  U  two-edgedj  and  may  be  applied  to  sup- 
&oi^  or  destiny  dther  propo«itioo.  It  shews  not  only  that  that 
which  is  called  a  petition  may  hate  b«en  a  bill,  but  ako  that 
'  what  was  call^  H  biH  may  baVe  been  a  petilSon. 

ii)  Jnie,S(A,VU. p.  146.  But not^,  tbntMn fitftM  €»Vi%»i« 
iiiU6  reiuctauflly  itAwnitie^l  to(heiiii|$ortty  oriheCoMi;  diflfiired 
^ra^lyiMilo  thf.bo<)e  ofrprooeiidiDg  ilpii^'^gg^ied  to  be|nro* 
'P^)^I  ^^. '^^^^  Pf ^^^  Cqi;rl^-pYi(fe  ^f-^futif^  Col«brooke>..pp. 
ISO,  131.  and  Craufi^d  ^nd  Others  &.  Atlomey-Genenil  !;|nd 
bthfr4;p.8U'.'*'^  ■   ^:'-'"'-^     ^'":'^'  '•    •-;•'- 

{i)  Ibid.pr87,v  ..     ,    .'.    ^ 

The 


life. 
'  AirMitlifhr* 


Mmkfi  ^hoie  matter  beft^  Afe'Hbi^sC  iti  i  tegbla^  iiii^«^ 
Afi^JTi'  ^^^^  ^^^^  °<^  '^S^^  to  B^to  in  argument,  as  they 
«««***'  hiia  acHie,  that  if  n6  appeal  1^  fit)rf  thi^  oraff of 
tHt  JExckegueTf  \Saiey  were  concliisivieli^  b6<&^Ml^ 
wfdtoot  remedy,  {f  there  had  been  any  ^irftr  W9S 
jefitice  on  the  part  of  the  Court,  or  to  ioi^pt^B^ 
a  bM-dship  which  they  m^t  ti)ems6U«i%M 
pi>ey^nted.      '  ... .  .n..r..>iqi9bio 

;-,•    ./  ..    .       .  ■    :'j<ori!  v-»oJuooI 

-Itti&nswe«  to  the  Observationsf'a^'iigtt]ii^/tf2?^ 
m  €<mn8«l  fi>r  the  Appdiantif,  Mfm'ul^M 
jUdiBilA  tbitmaiibn  i>f  iSie'  Hi^i^^^Vf^IJiir^^aSIV' 
G^  '^  ^kp^Ahte  >risdic6ofi,-''^^'4fe^')9t§3' 
which  had  been  dted  as  ^preceS^O^H^WOfik^ 
appeal  from  the  printed  journals  of  the  Houses-- 
tie  Rdp<Mi'dbnts^-€bunsfiI,  admiti^fh^^Ml 
jftK^^Udn  -^Itbe  House,  bJ^Mf^ilt^ihe-Jd^ 
drn'mtAy  tHewed  ^kt  siibstadllHffe  ^Vfl^^ilKlf' 
C6ttr<  of  Oianeeryi  siWng  W*'dofeJ%fBplj^," 
n^'  be  appealed  agttnst  j  ^iB'iii^^mSS!^ 
iheit  werewprecededits  of  a^F^^'^^^^^^^Saii?' 
lar.btders 'being refused,  onlytgfid^^ltieM^t^ 
ne'atf^mpt  had  been  made  to  appi^  ip^^<^ 
Yet  fhey  contended  that  ttier^  i«^i^;  'Hkl^'imil 
alrettdy  shewn,  many  exc^pttohif  to  '^W^^IeSf^' 
eteitiis^on^Vdb^at-JuVisdiieebfti'ks^  tiHHSiir^ff 
ba^kAi^'dna  «tK^Haa(t»>«fi^ii{iia>fiJ'iKitM^ 


,.t,'V>n. 


^m\'??^  9p?^.im4Qr.tlje  copaideiatipnK  pf  ^ 
H^uj^  ,wii^  F!ietf»e'»  wppint  of  forpx  aq^.^inW? 
fl^i}^^,tj^jpr4qrpf  the  Court  of  .^Aagtt«r  ^tj^ff, 
^^,)of  .^^esiier,  1815,  was  an  prdinajrjr  J/jgat 
order  pronounced  by  a  Court  of  Law,  w  jan  ^nt^>ir; 
locutory  decretal  order  proceeding  from  a  Court 
^%Wfirf.-4f{Mw^e  the  latter,  tlKpy.,w9ftJd,fld. . 

—ySauoH  3ill  lo  «■.•■••;:•'  •  vir. r<f  orb  rno\\  I»'r<qqfi 

»^!«^^oo(ifto§o«'t^<>Pfi'Mvte4  %,%  3»4»(Wb 

"ififl^ftf  &!WBftn.^  and  a  Court  qf^q^tyK 
^H^i^^i^^  j^ee  independent  branches  ;<^  i^ 

%I9.     The  proceeding  by  writ  of  extent,  they 

uiged. 


V' 


cetdiiig*  on  therevtotfe  side  of  the  Courts  cmwn 

^*  BaronilmSj  it  was  a  proceeding  strictly  at  law  from 
QMMmmM^  beginDing  to  end,  without  one  characteristic  of  a 
proceeding  in  equity,  to  differ  it  from  a  legal,  or  to 
a9&iinikte  it  to  an  equitable  proceeding*  It  com- 
menced  by  writ,  it  was  appeared  to  and  pleaded 
to  as  all  other  legal  processes  were  in  the  Courto  of 
Common  Law^  and  the  same  forms  were  observed* 
Aq  issue  was  framed  and  submitted  to  a  jury^  and 
the  judgment  is  entered  up  in  the  ordinary  rrmn* 
nef ,  and  that  judgment  might  be  reviewed  at  other 
judgments  at  law,  upon  a  writ  of  error,  and,  finally^ 
from  the  judgment  of  the  Court  of  Error  an  ap 
peal  lies  to  this  House-  The  writ  of  error  in 
cases  of  extent  was,  like  other  writs  of  error»  iraoQ 
the  Court  of  Exchequer^  given  by  the  3  Jst  of  J&*r. 
3->  and  was  required  to  be  directed  to  the  Trea- 
surer and  Barons,  They  cited  the  case  of  the 
Kimg  V.  Cott&n  (fl)  as  furnishing  by  an  instanoe«  iii 
detail,  a  history  and  accurately  full  account  of  the 
whole  of  the  proceedings  under  an  extent,  from 
the  first  process  to  the  final  judgment,  ami  the 
ititi  mate  determination  of  the  Court  of  Error;  the 
whole  of  which,  they  submitted,  inconteataWy 
proved  that  the  entire  course  of  proceeding  there- 
i^  was  throughout  a  proceeding  at  law,  unmixed 
with  any  equitable  forms^  and  completely  inde- 
pendent of  any  matter  of  equity^ 

.  .A3  to  the  analogy  which  had  been  attempted  to 

*. .     ^  '. -    ^         (a)  IWkfir'*  Sep.  US,     '  •  . ,1  '  " 

*r  -  be 


MSB  ud' «det&  made  hf^  Ow^to'  ^(c^B^uHjr^  ftouii    ^^  ' 
the  mode  and  time' in^^iirlriobftlM^op^  *^^^  ' 

nd  the  drcumstsiiceB  piteedii^  Ity^^tbey  e^MmiBedL 
that  the  ordesa  of  Courta  of  Law  were  alia  fte^ 
gently  made  in  the  same  i^anner,  namely,  <m, 
ftfoenee  to  &e  Master,  and  report  made  thereMt^ 
^nlwtiding  on  equitable  principles*  Thift  often 
docm^jred  ^i^re  the  Master  was  directed  to  tafci^ 
aboomts^  and  adjust  the  rights  of  parties  hiterested- 
in*  wins  paid  Jnito  Court  or  Mnuuning  in  thevhand^ 
oflrgbetiAi-^  Tb^  were  sflao  mad^  out  of  teml: 
timcs^»ba^ffg  raference  to  the  preceding  temi 
Tlieocd^'SD tquestfon  was  made  if^ a  matter  i^cm^t 
sapient 'oiponia  eanse  at  hm,  and^  by-  tbeijiai^- 
njioihad  decided  the  causey  and  \MM)e0Oitledl  ^Mh) 
dMeitoiU9i%  teidnot  aaa  proceeding  iir^iiity^^> 
de^doi»t>ftfaeoabseatlaw.  .  ./    . 

•'irdtl»:4xrgttMent~&anded  on  the  prdpositien 
that^dm  taitote  of  the  25th  Geo.  S.  had  given  the 
@dli^df  JSboke^ewr  a^  n€^  jurisdietien,  esiabUng 
tbui  t^^ddal  with  th#  estate  of  a  Crown  debtor  l» 
a'Miilmary  way,  and  that  their  proceedings  tmder 
diat  act  were  of  an  equitaUe  nature,  giving  tb 
d|tir 'Mdevs^  made  by  virtue  of  tbait  ad,  an  equil> 
able  character,  ^and  clothing  them  with  all  die  ixu 
didents  attendant  upon  decretal  orders  of  the^ 
Omrt  ol^CSMn^ary^-^^ey  answered,  tbat  there  was 
no  foundation  for  tbatpropesitiiin}  that  theve*w«a 
nothing  in  the  act  to  warrant  it,  or  to  make  the 
prbieedingft  "bf  the  Cobrt  dtider  that  sUtute  pro* 
ceedings  on  the  equity  ride  cf  l&e  Court,  and  that 

in 
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ih  'mattert  which^  up  to  a  certain  pmod  afid  until 
the. Court  was  called  on  to  act  under  the  statute 
had  been  proceeded  upon  on  the  law  dde  of  the 
Court*  It  would  be  quite  an  anomaly  that  a 
cause  should  be  a  cause  at  law  for  one  purpose^ 
and  a  matter  of  equity  for  another^  and  that  ii 
^o(fld  be  proceeded  with  accordii^  to  legal 
forms  and  on  ]egal  principles  up  to  a  certain  stage 
or  to  its  conclusion,  and  then  that  it  shotdd  at 
once  assume  an  equitable  character,  making  all 
further  proceedings  or  consequential  orders  pro- 
ceedings- in  equity  or  equitable  orders.  Tlie 
atatute,  they  submitted,  related  expressly  to  pto- 
ceedi^gs  by  extent,  and  had  reference  Ax>  the  prac- 
tice as  existing  in  such  cases  at  the  time  the  act 
was  passed :  and  the  whole  object  of  it  was  merely 
to  provide  a  speedier  mode,  by  sale  of  the  Cn>wii 
debtor's  lands  in  all  cases  of  extent,  forgiving  the 
Crown  the  benefit  of  its  judgment,  when  obtained 
through  the  medium  of  the  prerogative  procesK. 


On  the  whole  therefore,  the  Counsel  for  die 
Respondents  submitted  to  their  lordships,  diat 
the  House  would  act  conformably  with  their  Mm 
practice,  with  respect  to  their  appellate  juriadic- 
tion  over  the  judicial  Courts  of  Record,  by  die* 
missing  the  Petition  of  AppeaU 


Lord  £xj>0K,  Chancellor. — It  is  prudent,  an- 
doubtedly,  that  we  should  take  some  time  in  this 
case  to  consider  of  our  judgment  upon  this  im- 
portant preliminary  point,  raised  in  respect  of  the 
jurisdictioD  of  this  House.  The  other  question, 
r  whether 


WMtiwr;  tiiis:fioat  order  of  the  Court  of  Exchequer 
«ei3e;:such  as  should  have^  been  made,  is  a  pdint 
wliicb  we  have  not  y^t  approached,  is  the  first 
quBBtk)ii  is  whether  we  should  be  entitled  to 
examine  this  at  all  \w  the  way  in  which  it  is 
brooght  before  us.  In  determining  that  firat 
question,  we  should  take  care  that  we  do  not  as- 
sufiie  a  jarisdiction  which  we  have  not,  as  well  as 
voi  to  dinit  doing  that  which  we  have  a  right  by 
oarjaeknowledged  jarisdiction  to  do.  As  to  that 
TOW -of  the  point  brought  under  our  considera* 
^i),  I  do  not  think  Uiat  the  circumstance  which 
faflsfbeen  Atentioiied,  with  respect  to  the  proeeed- 
iogaioftke  Attwrnetf-^General  in  iSOOtmd  since, 
(as  tfc'stfikes  him 'as  well  as  myself)  is  very  ma* 
tjinri^r'booause  I  do  not  apprehend  that  if^bey 
hawKJSeen  goii%'  en  in  the  way  that  has  been 
9tidtQd<i2gr;rrasaM;  that  would  finally  give  us  juris- 
dkctifil^.or/tbat  wo  should  therefore  be  entitled  to 
assoBDBrJqrisdfe^onv  But  when  it  is  said  that  the 
proceeding  itself  must  be  considered  as  partaking 
aftavf^q^^^^  dmracter  fhmi  the  beginning  to 
ihfti  end^  Xltbiihkrthat  isniot  so,  and  it  is  mstterial 
Ibat  '»eej:6hbald  notice  that.  I  take  a  case  \tk 
faaiiksBBtey  for  in^ance;  and  I  ask  hoW  many 
<&tea(in,bafdu'uptcy  there  are  where  the  questioii 
is  brought  before  the  Moister  and  not  sent  ta  Com- 
missioners, and  where  a  decision  pronounced  in 
AiB  .vraiy  is  final,,  ^fid  wh^re  ther^  fe  ^o  appeal 
£riltn^liB:aQthaiity  of  the  Cotirt,  when  it  ba»  prd* 
4iQcded;upoQ  the  Juite  tipand  In  ^  same  way  as 
poiodeedRigs  in  ckoses;  I  do  i]rot'«pp^ehiefidthat 
JmxMsEieithissnnfmary  m^diexif  prcM^e&dsfig^ist^giveti 
i,(ia»iL'xi.  3  a  by 
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by  the  act  of  the  25th  Geo.  3.,  it  therefore  takes 
away  from  the  subject  the  right  of  proceeding  in 
a  different  manner.  It  would  not  have  been  anj 
tiling  very  extraordinary  if  the  Court  had  been  in- 
formed that  it  was  a  question  of  very  considerable 
consequence,  with  respect  to  the  application  of 
the  money  in  the  way  it  is  directed  by  the  last 
order,  and  if  it  had  been  thereupon  suggested  by 
the  Court  that  the  question  was  of  sufficient  im- 
portance to  justify  proceedings  of  a  more  fivmal 
kind,  that  they  should  have  made  an  order  for 
permitting  a  different  mode  of  proceedings  that 
the  parties  might  have  an  opportunity  of  potting 
the  matter  in  another  shape,  for  the  purpose  of 
carrying  the  question  further,  so  as  to  have  given 
appellate  authority  to  this  House.  It  would  have 
deserved  the  consideration  of  the  jEUrA^gtier,  whe- 
ther they  would  not  have  done  well,  in  this  case^ 
to  have  adopted  such  a  mode  as  is  sometimes  done 
in  cases  of  bankruptcy,  so  as  not  to  decide  it  in 
such  a  manner  as  that  the  parties  could  notap 
peal.  The  Court  might  have  acted  upon  tbb 
principle,  and  have  abstained  from  doing  what 
they  have  done,  in  oi*der  that  either  party  might 
file  a  bill  in  equity.  We  know  that  the  Ckancdbr 
oflen  does  that,  refusing  to  decide  upon  any  judg* 
ment  of  his  own,  but  giving  leave  to  file  a  bill,  in 
order  that  if  he  be  wrong  he  oAaybe  set  right  by  a 
Court  of  Appeal.  With  respect  to  the  word 
^^ petition" y  which  is  mentioned  over  and  over 
again  in  the  cases,  I  think  it  means,  not  petitions 
in  equity,  but  such  petitions  as  arc  frequently 
inentioncd  in  all  acts  of  parliament.   The  question 
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of  jurisdiction  was  said  to  torn  on  this,  whether 
l^is  be  a  common  law  proceeding  in  a  Common 
Law  Court,  or  an  equitable  proceeding  in  a  Court 
of  Equity.  In  one  case  it  is  said  we  have  no  jurisdic-- 
tion,  because  if  it  be  a  common  law  proceeding  it 
is  not  the  subject  of  appeal  to  this  House ;  on  the 
other  hand  it  is  said  to  be  a  proceeding  in  equity, 
in  respect  of  which,  by  the  modem  law,  the  party 
has  a  right  of  appeal  to  this  House.  Upon  the 
whole,  it  is  an  extremely  important  question,  as 
this  House  is  certainly  not  to  assume  jurisdiction 
where  it  has  it  not;  but  at  the  same  time  it  is 
bound  not  to  omit  exercising  a  jurisdiction  which 
it  in  fact  has.  Upon  that  subject,  therefore,  I 
would  recommend  time  to  be  taken,  in  order  to 
consider  this  preliminary  point,  which  has  nothing 
at  all  to  do  with  the  merits  of  the  question  upon 
which  this  order  has  been  pronounced,  and  which 
is  the  real  object  of  the  appeal. 


1693. 


Waix 
and  Others 

V. 

The 
Attornbt- 
Obmbral. 


Judgment  postponed. 

The  question  was  a  second  time  argued  by  Ftm* 
bkmqve  and  SStadweB  for  the  Appellants,  and  by  the 
Attomeg'General  and  IFrfl^ for  the  Respondent(a), 
when  Ae  case  was  once  more  adjourned. 


The  House  being  prepared  to  give  judgment. 

Lord  Red£sdals  this  day  delivered  his  opinion 
as  follows  :-«- 


1824. 
t4tk 
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(a)  The  argoments  on  both  occasions  are  embodied  in  the 
fomer  part  ot  this  am,  Tor  the  sake  of  brerity  and  convenienee. 

S  A  2  This 


18^. 


The 
Attorsky- 


This  case  was  lately  heard  before  yotir  Lord- 
ships, and  it  involves  a  question  of  some  conse- 
quence in  respect  of  your  Lordships'  jurisdic- 
lion.  It  is  a  petition  in  the  nature  of  an  ap- 
peal against  an  order  of  the  Court  of  Escheqiier^ 
made  in  the  manner  stated,  with  respect  to  the 
disposition  of  money  which  has  arisen  by  the  sale 
of  estates  that  were  sold  under  an  order  of  the 
Court  of  Exchequer^  authorized  by  a  particular 
act  of  Parliament.  Those  estates  being  seized 
into  his  Majesty's  hands  by  writs  of  extent  issued 
to  the  Sheriff  of  Hertford  and  Dorse t^  in  conse- 
quence of  considerable  debts  due  from  the  House 
of  Boydy  Ber^eld  and  Co.  to  his  Majesty,  the 
act  of  Parliament  to  which  I  have  alluded  ao- 
thorized  the  sale  of  the  estates,  to  pay  the  debts 
due  to  his  Majesty,  instead  of  satisfying  those 
debts  out  of  the  growing  rents  and  profits,  accord- 
ing to  tlie  usual  course  previously  to  that  act* 


My  Lords,  upon  the  merits  of  this  case,  as  to 
the  question  with  respect  to  the  propriety  of  the 
order  made  by  the  Court  of  Ea^hequer^  which  i* 
the  subject-matter  of  this  appeal,  I  do  not  propose 
now  to  trouble  your  Lordships,  because  the  fint 
question  to  be  considered  is,  whetheryour  Lordships 
can  make  any  order  upon  this  petition  which  is 
now  before  you,  regard  being  had  to  the  circum- 
stances under  which  it  is  brought  under  your 
Lordships'  consideration. 


The  proceedings,  which  originated  in  the  Court 
ci Exdiequer^  were  writs  of  extent,  issued  ibr  the 
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purpose  of  obtaining  satisfaction  of  certain  debts 
due  to  the  King.  One  of  these  debts  was  a  debt 
which  was  found  by  inquisition  (which  inquisition 
operates  in  the  nature  of  a  judgment),  and  the 
process  to  be  resorted  to  for  obtaining  satisfaction 
thereupon ,  is  the  writ  of  extent.  The  other  debt 
was. a  debt  upon  bond,  taken  by  the  King,  on 
which  the  like  process  of  extent  may  issue  without 
any  previous  inquisition. 
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My  Lords,  the  proceedings  with  respect  to 
these  writs  were  represented  to  your  Lordships  as 
being  instituted  in  a  part  of  the  Court  of  JS.r- 
chequevj  which  is  what  is  called  the  Equity  side  of 
the  Court.  My  Lords,  I  apprehend  that  to  have 
been  a  total  mistake,  and  that  the  proceeding  was 
a  proceeding  at  Common  Law,  although  the  per- 
sons composing  the  oflSce  of  the  Court  from  which 
it  issued,  in  some  respects  also  compose  the  oflSce 
of  the  Court  of  Equity,  and  have  the  charge  of  its 
proceedings,  so  far  as  the  Court  of  Ejcchequer 
exercises  a  jurisdiction  in  equity.  Yet  that  part 
of  the  Court  from  which  the  writs  of  extent  issued, 
is  in  that  particular  respect  simply  and  only  a 
Court  of  Common  Law.  Now  the.  question  which 
is  immediately  to  be  considered  by  your  Lord- 
ships  is,  not  whether  the  persons  who  havcpre- 
sented  this  petition  of  appeal  are  or  are  not  en- 
titled to  any  relief  against  the  order  complained 
of,  or  whether  your  Lordships  have  or  have  not  a 
jurisdiction  over  the  subject-matter  of  their  com- 
plaint, and  a  power  of  redress ;  but  whether  the 

parties 


im    xn»   »*.t#aA^i;A»9 


1823. 


WAtt 

tod  Otben 
«. 

The 
Attormet- 

OSRIBAL. 


parties  have  proceeded  in  a  right  manner  for  the 
purpose  of  obtaining  your  Lordships'  judgfnent 
upon  that  subject,  or  in  pther  words,  whether  the 
proceeding  itself  be  not  of  such  a  nature,  as  that 
if  you  have  a  jurisdiction  in  respect  of  the  suligect- 
matter,  you  are  not  precluded  from  exercising  it 
by  the  nature  of  the  proceeding  as  a  matter  of 
practice. 


My  Lords,  the  original  proceedings  being  by 
the  common  process  of  the  Court  of  Eschequer^ 
for  the  purpose  of  recovering  debts  due  to  the 
Crown,  the  first  question  is,  from  what  side  of  the 
Court  that  process  issued.  My  Lords,  it  issued 
from  a  Court  which  is  a  Court  of  Record  at  Com- 
mon Law,  constituted  for  the  purpose  of  the  re- 
covery of  the  King's  debts.  If  so,  a  process  origi- 
nally issued  from  the  Court  of  Exchequer  as  a 
Court  of  Law,  cannot  be  converted  into  a  process 
of  a  difierent  description  by  means  of  the  exercise 
of  that  special  authority  which  is  given  to  it  hj 
the  act  of  Pariiament  to  which  your  Lordships 
have  been  referred,  prescribing  certain  summaxy 
proceedings  for  the  purpose  of  e&cting  sales  of 
estates  taken  under  writs  of  extent  and  then  apply- 
ing the  monies  which  are  raised  by  such  s^  id 
payment  of  the  debt  at  once,  instead  of  waiting 
the  slow  process  of  satisfaction  by  leottri  out  of 
the  rents  and  profits  of  the  estate.  That  act 
authorized  the  Court  of  Exchequer^  that  is  the 
Court  from  which  the  writ  of  extent  issued,  to 
make  summary  orders  upon  the  subject,  and  par- 
ticularly 


tictilarly  in  raspect  of  the  disposal  of  the  aurplq9» 
in  case  there  should  be  a  surplus  after  paying  the 
debt  due  to  the  Crown. 

My  Lords,  in  this  case  there  was  a  surplus,  and 
it  is  with  respect  to  that  surplus  that  the  question 
intended  to  be  brought  under  your  considerfttion 
arises,  had  it  not  been  for  the  intervention  of  thii 
preliminary  question,  as  to  your  jurisdiction  as  a 
Court  of  Appeal  from  an  order  of  this  nature., 

My  Lords,  a  great  deal  of  the  argument  which 
has  been  ofiered  to  your  Lordships  has  been» 
in  my  humble  judgment^  wholly  beside  the  ques* 
tion.  It  has  been  generally  asserted  that  your 
Lordships  have  a  universal  superintending  jun$« 
diction,  and  that  you  are  empowered,  by  way  of 
.appeal,  to  entertain  complaints  of  any  failure  in 
the  administration  of  justice  in  any  other  jurisdic- 
tion. That,  to  a  certain  extent,  is  true,  but  he^ 
yond  a  certain  extent  it  is  not  true;  because  there 
are  many  cases  in  which  your  Lordships  could 
not  entertain  jurisdiction,  such  as  those  which 
arise  in  the  Admiralty  Court,  the  Ecclesiastical 
Court,  the  Court  of  Chancery  in  matters  of  bank- 
ruptcy, and  so  on.  But,  my  Lords,  respecting 
matters  arising  in  the  Court  of  Ejcchequer^  I  have 
no  doubt  that  your  Lordships  have  jurisdiction,  if 
the  proper  mode  be  taken  for  the  purpose  of 
calling  upon  your  Lordships  to  exercise  that  juri&- 
diction.  Before  the  act  which  I  have  adverted  to, 
and  which  was  made  for  enabling  the  Crown  to 
proceed  to  the  sale  of  estates  taken  under  extents 
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to  satisfy  debts  due  to  the  Ktng,  the  land  remained 
in  the  hands  of  the  Crown,  until  by  perception  of 
the  rents  and  profits,  according  to  the  extended 
value  which  was  returned  by  a  jury  on  the  execu- 
tion of  the  extent,  the  debt  should  be  paid.  With 
respect  to  the  merits  of  this  case,  I  may  here,  by 
the  way,  advert  to  one  circumstance.  It  was  per- 
fectly immaterial  to  the  debtor  whether  the  Crown 
actually  received  the  rents  and  profits,  the  Crown 
having  taken  the  estate  into  its  hands  at  the  valued 
rate;  for  whenever  the  estate,  according  to  that 
valued  rate,  should  have  paid  the  debt,  the  debtor 
was  entitled  to  come  into  the  Court  of  Exchequer 
and  to  plead  that  the  debt,  by  perception  of  the 
rents  which  had  been  received,  was,  or  might  have 
been  satisfied,  and  he  would  be  entitled  then  to 
take  the  estate  out  of  the  King's  hands,  whether 
the  King  bad  or  had  not  received  the  money ;  aad 
even  although  the  Sheriff  br  Receiver,  or  any 
other  person  who  might  have  obtained  possession 
of  the  estate,  had  not  paid  the  money  to  the 
Crown.  He  was  entitled,  on  shewing  that  ac- 
cording to  the  rate  at  which  the  estate  had  been 
extended  the  debt  ought  to  have  been  paid,  to 
apply  to  the  law  branch  of  the  Court  of  Exche* 
quer,  the  Court  of  Revenue  for  the  purpose  of  re- 
covering the  King's  debts,  for  restoration  of  the 
estate  to  himself  by  writ  of  amoveas  numus.  If 
by  any  other  means  than  the  perception  of  rents 
and  profits,  as,  for  instance,  by  the  Crown  ob- 
taining part  payment  in  the  mean  time,  or  if,  by 
aoy  other  mode  of  proceeding,  the  King's  debt 
had  been  satisfied  out  of  the  debtor's  personal 

effects, 
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eflfectS)  together  with  a  portion  of  the  rents  which, 
according  to  the  extended  value,  might  have 
been  received  by  the  King,  he  was  entitled  to 
plead  that  circumstance  in  discharge.  He  was 
also  entitled,  upon  any  special  circumstances  that 
were  not  within  the  particular  instance  I  have 
mentioned,  to  apply  to  the  King  by  petition  of 
right;  and  under  the  act  of  King  Henry  8,  which 
was  nlade  for  the  relief  of  the  subject,  he  was  en- 
titled, on  any  equity  whatever,  either  to  plead  that 
equity,  if  it  could  be  received  in  the  form  of  a 
plea  at  the  Common  Law.  If  it  could  not  be  so 
received,  then  he  was  entitled  to  have  the  benefit 
of  it  by  what  is  called  an  English  bill,  that  is,  by 
an  application  by  petition  to  the  Court,  the  same 
Court  of  Exchequer^  but  not  to  the  same  branch  of 
the  Court  of  Exchequer^  but  still  to  the  same 
Court,  with  thb  difference  only,  that  as  in  the 
Law  Court  of  the  Exchequer  the  Barons  are  the 
judges,  so,  in  what  is  called  the  Equity  side  of  the 
Court,  the  application  is  to  the  Chancellor  and  the 
Barons.  But  the  result  would  be,  that  upon  such 
an  English  bill  he  would  be  afforded  relief,  if  he 
should  be  in  a  condition  to  prove,  to  the  satisfacr 
tion  of  the  Court,  that  he  was  entitled  to  it. 
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My  Lords,  this  jurisdiction  of  the  Court  of 
Exchequer  is  laid  down  with  great  clearness  by 
Sir  Edward  Coke  in  his  fourth  Institute  (a).  He 
describes  the  Court  from  which  the  writ  of  extent 
issued,  as  a  Court  of  .Record,  constituted  for  the 
recovery  of  the  King's  debts,   as  described  by 


(a)  Chap.  II.    On  "The  Court  of  Exchequer.^ 
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one  of  the  moM;  ancient  writers  upon  tbe  mbged 
[^Britton  (a)],  who  is  supposed  to  have  lived  about 
the  time  of  Edward  the  First  or  Second.^— It  isradier 
uncertain  at  what  time  he  livedo  but  his  work  is 
supposed  to  have  been  written  in  the  re^  of 
Edward  the  First.    He  describes  this  Court  of 
Eavhequer  as   a    Court  of  Common   Law  and 
Record,  to  hear  and  determine  all  causeB  teach- 
ing the  King's  debts,  (in  the  old  French^)  "  cfe 
•*  ehoses  que  touchent  lour  qffice  a  oier  et  deter* 
''  miner  touts  les  causes  que  touchent  nous  dettesJ* 
Now»  my  Lfords,  of  this  Court  of  Record  as  a 
Court  of  Common  Law,  the  Barons  of  the  £r- 
chequer  are  the  sole  judges,  as  laid  down  by  va^ 
rious  authorities.     It  is  certainly  true  that  error 
in  this  Court  was  formerly  sometimes  examiaed  in 
Parliament,  and  sometimes  before  CommissioBers 
under  the  Great  Seal,  previous  to  a  statute  made 
in  the  31st  Edw.  S. ;  but  that  statute  has  provided 
an  intermediate  Court  of  Appeal,  so  Uiat  if  there 
was  error  in  any  proceeding  in  this  Court  of  Re> 
venue,  the  proper   proceeding    to  remedy  (hat 
error  was  by  writ  of  error  to  the  Chancellor  and 
the  Treasurer.   They  are  by  the  statute  of  Si  Edw. 
3,  directed  to  take  to  themselves  the  Justices  and 
other  sage  persons,  and  call  before  them  the  Barons 
to  hear  informations  of  the  causes  of  tbe  judg- 
ments, and  if  any  error  be  fbund  they  shall  direct 
and  amend  the  roll,  and  after  doing  so,  send  it  to 
the  Court  ofEjxhequer  to  have  execution  thereof. 
My  Lords,  that  Court  also  is  a  Court  of  Common 


(«)  Fol  2-b.-^^  PmicE'a  <*  TN^atisc  on  the  Exchequer/' p-^ 
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Law^  created  by  the  statute  of  31  Mdw.  S,  and 
from  that  Court,  if  there  should  be  error,  I  Jbave 
no  doubt  the  proper  proceeding  would  be  by 
appeal  to  this  House,  that  is,  by  writ  of  error  in 
Parliament  from  that  Court,  as  in  other  cases; 
the  same  kind  of  jurisdiction  being  given  in  re<- 
spect  of  errors  of  the  Court  of  Exchequer^  by  writ 
of  error,  which  lies  first  to  that  Court,  and  then 
fix>m  that  Court  to  this  House. 
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My  Lords,  there  is  an  act  of  the  5th  JRichard  2. 
8tat«  1.  cap.  10,  which  enacts  that  the  Barons  of 
the  Exchequer  shall  have  full  power  to  hear  every 
answer  of  every  demand  made  in  the  said  Ea^ 
chequer,  so  that  every  person  that  is  there  im- 
peached or  impeachable  for  any  cause  by  himself 
or  by  any  other  person,  shall  be  from  henceforth 
received  in  the  said  Eschequer  to  plead,  sue,  and 
have  his  reasonable  discharge  in  this  behalf,  with- 
out tarrying  or  euing  any  writ  or  other  command- 
ment whatsoever.    Upon  this  and  other  statutes 
and  upon  these  grounds  it  is,  that  the  Court  of 
EjxhequeTf  sitting  as  a  Common  Law  Court  <^ 
Record,  have  jurisdiction  in  matters  which  come 
before  them,  such  as  this  upon  which  the  orders 
which  are  complained  of  were  pronounced. 

My  Lard  Coke^  observing  upon  these  sta^ 
tutes(a),  and  particularly  the  stat*  of  5  Rich.  S., 
refers  to  the  rolls  of  parliament,  and  he  states  that 
it  waa  before  necessary  for  the  party  to  have  brief 


(4)  4ih  InstiUite,  cap.  11.  p.  U(X 
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or  letter  of  the  King^  under  the  Great  or  Privr 
Seal,  to  the  Treasurer  and  Barons  of  the  Ex- 
chequer to  do  right  J — that  is,  the  party  sued  to  the 
King  by  petition,  on  which  the  King  granted  hi^ 
writ  or  letter  to  the  Treasurer  or  Barons  ta  do 
right.  Now  that  depended  in  a  certain  degree  Ofl 
the  will  and  pleasure  of  the  King^  who  was  cer- 
tainly bound  to  do  right  j  but  the  act  of  Richard 2, 
does  not  leave  it  in  his  discretion  at  all,  but 
gives  to  the  Barons  of  the  Exchequer  a  power  to 
receive  pleas  and  do  right.  But  this  was  not  con- 
sidered so  fully  to  extend  to  all  matters  of  Equity 
as  to  comprehend  such  as  were  of  a  particular 
description^  and  could  not  come  within  the  com- 
pass of  pleading  at  common  law*  The  statute  of 
Heru  8,  therefore  extended  the  relief  to  the  sub- 
ject,  by  directing  that  in  all  cases  whatsoever  the 
Barons  of  the  Court  of  Exchequer  should  give 
relief  according  to  the  equity  which  might  exist 
between  the  Crown  and  the  debtor  of  the  Croffn- 
This,  wherever  the  nature  of  the  case  admitted  oi 
it,  might  be  done  by  pleading  in  the  common  and 
ordinary  course  of  the  Common  Law  Court  of 
Exchequer;  but  if  the  circumstances  of  the  (^ 
were  such  as  that  they  did  not  admit  of  tliat  simple 
mode  of  proceeding,  then,  as  stated  by  L^d 
Coke  (a),  and  he  refers  particularly  to  a  case  for 
the  purpose  when  he  himself  was  Attomey-Genml 
Sir  Thomas  Cecilys  case,  the  proceeding  was  to  be 
by  what  is  called  English  bill,  that  is  by  the  same 
sort  of  proceeding,  which  in  any  other  Court  of 
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IBquity   the  subject  adopts  in  complaining  of  a       1BS3. 
y^Toug   done  to  him  by  another  subject,  when  he       ^^^^^^ 
has  no  remedy  on  the  form  of  proceeding  at  the    *"*•  ^^^^'^ 
Common  Law,  and  he  applies  to  the  Court  of   ^   '"»* 
Equity  for  the  purpose  of  obtaining  relief  in  equity.    OEvmuAh. 

Now^,  my  Lords,  in  the  present  case  there  can 
be   no   doubt  that  the  original  proceeding  upon 
which   this  question  arises,  was  a  proceeding  by 
writ  of  extent  for  recovery  of  the  debt  found  in 
one   case  by  inquisition  of  the  jury,  and  in  the 
other  case  of  the  debt  secured  by  a  bond,  which 
IS  a  matter  equivalent  to  a  record  between  the 
King   and  the  subject.    That  proceeding  was  a 
proceeding  at  the  Common  Law.  The  debts  were 
thereupon  seized  into  the  hands  of  the  Crown ; 
and  if  any  circumstance   entitled  the   party  to 
whom  this  land  belonged,  to  demand  that  the 
lands  should  be  taken  out  of  the  King's  hands 
and  restored  to  him,  and  the  matter  which  shewed 
the  right  to  have  the  lands  taken  out  of  the  King's 
hands  could  be  from  the  circumstances  of  the  case 
pleaded  in  the  common  forms  of  the  Common  Law 
Courts,  I  apprehend  there  canbenodoubtthatupon 
that  sort  of  proceeding,  the  persons  who  conceive 
themselves  entitled  to  have  the  lands  so  restored 
to  them,  would  have  been  enabled  to  proceed  in  ' 
that  way.  They  would  then  have  obtained  the  judg- 
ment of  the  Court  of  Exchequer^  that  they  were  so 
entitled  or  that  they  were  not  so  entitled.  Then  if 
the  judgment  of  the  Qourioi  Eaichequer  had  been 
erroneous,  the  appeal  from  that  court  must  be  by 
writ  of  error  to  the  Exchequer  Chamber ,  consist- 
ing 
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iog  of  the  [Lord]  Chancellory  and  the  Treasurer 
(or  the  persons  who  constitute  that  office,  in  coiise- 
qoence  of  the  office  of  treasurer  having  been  now 
fbr  a  great  length  of  time  never  granted  to  any 
single  person^  and  upon  the  judgment  of  that  coTzrt 
a  writ  of  error  might  also  be  brought  to  this 
House.     If  the  fact  had  been  that  all  the  lands 
that  were  taken  under  the  extents  in  this  case  had 
not  been  sold,  but  that  by  a  sale  of  part  of  them, 
the  King's  debt  had  been  satisfied,   1  apprehend 
there  can  be  no  doubt  that  according  to  the  re- 
turns made  to  your  Lordships  by  the  oflGcers  of 
the  Court  of  Eschequer^  shewing  the  proper  mode 
of  proceeding  in  such  cases,  that  the  proper  mode 
to  obtain  the  redelivery  of  lands  unsold  to  the 
party  entitled,  would  have  been  by  pleading  tbat 
the  debt  had  been  satisfied  by  the  sale  of  the  other 
lands.     That  might   have  been    pleaded  on  the 
law  side  of  tlie  Court  of  Escliequer^  and  thereupon 
a  judgment  for  a  writ  of  amoveas  mafms  might 
have  been  obtained  for  the  purpose  of  removiiig 
the  King's  hands  from  the  lands  remaining  unsold, 
for  the  redelivery  of  those  lands  and  for  the  pur- 
pose of  having  the  possession  given  up  to  the  par^« 


My  Lords,  in  the  present  case,  the  question 
(which  really  is  agitated  between  the  King  on  the 
one  side,  and  the  persons  who  appear  before  your 
Lordships  in  the  character  of  Appellant?  on  the 
other,)  arises  from  this  circumstance^  that  the 
money  which  had  been  raised  by  the  sale  of  the 
lands  that  had  been  seized  under  the  extent  ^f^ 
deposited  in  the  Court  of  Excheqwr^  and  was 

laid 
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laid  out  in  the  purchase  of  stock  in  consequence       1838. 
of  there  being  incumbrancers  upon  the  estate 
prior  to  the  debt  being  due  to  the  Crown,  those  in- 
cumbrancers being  entitled  to  satisfaction  of  their 
demand,  before  the  Crown  could  be  paid  the  debt 
due  to  the  Crown.     In  order  to  investigate  the 
account,  and  ascertain  what  waa  due  to  those  per« 
sons  respectively,   it  was  necessary  to  institute 
certain  proceedings  in  the  Court  of  Eseduqutr^ 
and  it  must  necessarily  have  been  by  consent  that 
it  was  referred  to  the  officer  of  the  Court  ofExdm^ 
quer  to  take  the  account  of  what  was  due  to  those 
prior  incumbrancers*    There  was  no  dispute  as  to 
the  nature  of  the  several  debts:  it  was  necessary 
only  to  calculate  the  amount,  and  then  whatever 
was  due  to  those  persons  who  had  priority  was  to 
be  satisfied  in  the  first  place,  befoie  the  debt  due 
to  liie  Crown  could  properly  be  paid.  There  were 
also  costs  incurred  in  respect  of  those  proceed* 
ings,  and  the  statute  which  enables  the  Crown  to 
make  sale  of  estates  under  these  circumstances, 
provides,  that  those  costs  also  shall  be  paid  out  of 
the  money  raiaed  by  the  sale*    It  was  therefixe 
neosssarj  to  have  those  costs  also  liquidated,  and 
then  when  all  the  prior  demands  and  the  costs  bad 
been  settled,  the  question  arose  how  the  stock 
tbat  bad  been  purchased  with  the  money  raised 
by  the  aale  of  those  estates  should  be  applied* 
Upon  that  question  it  appears  the  Court  of  Ew^ 
chequer  conceived  that  so  much  of  that  stock  as 
had  been  purchased  with  the  amount  of  the  debt 
due  to  the  Crown  propedy  belonged  to  the  CrowUy 
and  tbat  the  residue  only  belonged  to  the  persons 

who 
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who  were  entitled  to  the  estates  subject  to  the 
debts  of  the  Crown.  It  is  contended  that  that 
ought  not  to  be  the  mode  in  which  the  Court  of 
Eatheguer  should  have  disposed  of  that  questioij, 
because,  it  is  said,  that  until  all  the  prior  demandi 
were  ascertained^  the  stock  which  had  been  pur- 
chased remained  a  fund  to  which  neither  party 
was  absolutely  entitled,  and  that  when  the  din- 
sion  came  to  be  made  between  the  persons  in- 
terested, the  value  of  the  stock  was  to  be  ascer- 
tained at  that  time,  and  the  debt  due  to  the  Crown 
paid  by  sale  of  so  much  of  the  stock.  This  q«es- 
tion  has  arisen  in  consequence  of  the  increised 
value  of  the  stock  between  the  time  of  the  pur- 
chase and  the  time  of  the  sale. 


-  Now,  my  Lords,  I  do  not  at  present  interfai 
with  that  question  at  all.  I  do  not  mean  to  pro- 
pose to  your  Lordships  to  give  any  judgment  upon 
the  propriety  of  that  order  of  the  Court  otEi- 
chequer  on  the  one  hand|  or  of  the  right  which 
the  Appellants  in  this  case  suppose  they  have,  to 
have  that  order  altered  and  a  different  disposition 
made  in  resjiect  of  that  stock*  The  simple  ques- 
tion is,  can  they  have  the  judgment  of  this  House 
in  the  form  and  under  the  circumstances  in  which 
they  have  sought  it  ?  I  conceive  they  cannot,  he- 
cause  they  do  not  bring  before  your  Lordships 
any  thing  upon  which,  in  my  humble  opinion, 
your  Lordships  can  pronounce  any  judgment- 
The  proceeding  as  it  now  stands,  is  a  proceeding 
in  a  Court  of  Common  Law.  To  this  House  then, 
there  can  be  no  proceeding  in  the  nature  of  an 

appeal 
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jpeil  but  ibroQgh  s  writ  of  error,  dleffug  error  ^  IBM. 
the  judgment  of  the  Court  below,  and  which 
House  as  a  superior  Court  of  Law  may  then 
lied  upon  to  reform^  and  then  thisHouse  must  ^^'^^.y. 
jd  as  a  Court  of  Common  Law.  Theques-  <^«w«ra^* 
ight  bstve  been  brought  before  this  Houae 
ling  at  the  Common  Law,  which  it  was  open 
irti^  to  do,  for  they  might  have  pleaded 
irt  of  jEjriefuer,  that  the  debt  of  the 
bt  to  be  considered  as  satisfied  by  sale 
of  the  stock  as  was  purchased  with 
md  by  sale  of  the  estate,  and  that  . 
gbt  to  belong  to  tbem.  If  that  could 
into  a  proper  form  by  way  of  plea 
gat  Law,  then  a  writof  error  would 
ment  of  the  Court  of  Exchequer; 
if  Error  affirmed  what  the  Ex^ 
an  appeal  would  lie  Srom  that 
€  Ejfchequer  Chambers—to  this 
it  is  probable  that  they  would 
eljr  diSdcult  to  plead  in  that 
^f  Common  Law  in  the  jEJ<r- 
fiot  without  relief.  Their 
hen,  would  have  been  by 
of  an  JSfiglish  bill  to  the 

exercising  jurisdiction 
ng  that  in  equity  they 
liar  relief^  under  the 
^^  as  wa^  done  in  the 
f  Sir  21AoTnas  CeciPs 
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n  relief*  by  plead- 
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Coke  states,  applied  by  Englkh  UH  fer  4kit  raBef 
which  be  conceived  himself  eBtitied  to,  and  the 
Court  of  Exchequer  on  English  WU  gave  him  that 
relief. 

Your  Lordships  have  heard  observattons  &on 
the  bar  with  respect  to  that  proceeding,  and  the 
mamier  in  which  it  appears  to  have  been  pursued 
in  the  records  of  the  CotHt  of  Exchequer:  and 
it  is  said  that  although  Sir  Edward  CokCy  in  Jiis 
report  of  the  case,  calls  it  a  proceedii^  by  EngBsk 
biU,  h  was  not  a  proceeding  by  Engikh  biU^  but 
by  Petition*    It  is  somewhat  extraordinary^  that 
Svc  Edward  Ccike^  who  was  Attom^-Gemrwl  aad 
a  party  in  that  case,  should  be  oonoetved  to  be 
Ignorant  of  the   nature   of  die   proceediag  to 
Which  he  refers;  but  I  apprehend  it  was  cer* 
tainly  what  is  commonly   called  a  ptocceding 
by  EngUsh  bill,  which  is  nothing  more  than  a 
petition  in  EngUsh  instead  of  a  plea  in  Zkitfii,  :|liat 
petition  admitting  of  a  more  ample  statement  ef 
circumstances,  and  a  less  techttrieal  mode  of  pn^ 
ceeding  than  the  proceeding  at  the  Commoa  Law* 
Whether  any  formal  answer  m«&  put  in  by  Sir 
Edward  Coke  as  Attomey-Generul^oes^otsspp^M^ 
but  I  apprehend  there  can  be  no  ^oubt  that  that 
was  a  proceeding  by  English  4)iU  as  stated  by  Sie 
Edward  CokCy  and  I  can  have  no^ubt  therirfke 
that  in  this  case,  if  the  persons  vho  conceive  them* 
selves  aggrieved  by  the  order  whieh  has  been  pfo^ 
nounced  in  the  Court  of  Esu^quer^  shall  tUnk  <t 
by  EngUsh  bill  to  state  the  dronoBBtanfces  bf 
which  ^ey  conceive  they  a4e  entided  to  he»%  a 
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difierMt  order  pr<niottDced,  th«t  the  Court  «of  Ej^ 
chequer^  sitting  as  a  Coact  of  Equity^  wili  &en 
ftronounee  such  order  as  thej  ought  to  pronounce. 
Whether  they  will  pronounce  a  different  order  or 
not,  is  another  questioo :  that  depends  upon  their 
jodginant  as  a  Court  of  Equity;  but  from  that 
judgment  a  petition  of  appeal  may  be  immediately 
presented  to  this  House,  because  the  act  which 
ooiistitHtes  the  intermediate  court  does  not  apply 
to  a  proceeding  by  English  bill 
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.  Upon  Jibese  grounds,  therefore,  I  submit  to  your 
Lordsh%s  that  the  present  proceeding  cannot  be 
entertained  by  your  Lordships,  consistently  with 
that  rule  and  order  of  proceeding  which  guide 
this  House  as  a  Court  of  Appeal  from  Courts 
of  Common  Law  and  from  Courts  of  Equity* 
Where  the  application  to  your  Lordships  is  di- 
reody  from  a  Court  of  Common  Law,  there  your 
Lohiships  adjudge  according  to  the  Common  Law: 
vhese  the  application  to  your  Lordsb^  is  4i- 
xwtfy  from  a  Court  of  Equity,  there  your  Lor4- 
sUf  s  ai^dga  according  to  the  principles  and 
rules  of  the  Courts  of  Equity.  Under  these  im- 
pressions I  would  submit  to  ^our  Lordships,  if  you 
think  yiroper,  that  your  Lordships  should  declare 
that  you  ^e  .of  opinion  that  the  petition  of  appeal 
now  presented  to  you  is  not  the  proper  mode  of 
pcooeeding  for  the  fumpose  of  curtaining  the  jiidg- 
mmt  of  tttts  House  <m  the  rigfals  of  &e  petttiooers'; 
and  thereloK  your  <»der  must  be  that  the  petition 
sheuld  be  dismissed.  That  oider  may  be  firo* 
nouaoed  without  pr^^iee  fee  any  other  proeee^ 
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ings  that  the  petitioners  may  be  advised  to  take 
for  die  purpose  of  obtaiding  relief  from  the  order 
complained  of,  in  case  such  order  is  in  any  manner 
injurious  to  the  interests  of  the  petitioners ;  and 
in  case  the  petitioners  shall  not  otherwise  obtain 
that  relief  which  they  may  be  advised  they  have 
yet  a  right  to  seek. 

The  Lord  Chancellor  having  put  the  usual  ques- 
tion ;  it  was 

Orefertf^i— That  the  petition 
be  dismissed. 
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OBSERVATIONS 


ON  THE  PRECEMNO  CJASB/      ^^'''•' 


The  question  raised  in  the  foregoing  case,  is 
undoubtedly  one  of  the  first  importance,  a^  in- 
volving matters  worthy  of  very  serious  considera- 
tion. 


Notwithstanding  the  very  learned  and  able  ail- 
ment of  the  counsel  for  the  Appellants,  il  ©ay . 
be  with  defAeiice  suggested,  that  there  yet  re- 
mains a  topic  bearing  materially  on  the  point 
under  discussion,  which  does  not  appear  to' have 
been  brought  under  the  notice  of  the  Hmise 
of  Lords*  That  is,  the  nature  of  Uie  prerogative 
proceedings  under  the  Crown  process,  noweaM 

•  Extent, 
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Extent,  with  refenence  to  the  constitution  of  the  . 
Court  of  Exchsquer^  and  the  inherent  equitable 
jurisdiction  of  the  Barons  who  have  authority, 
and  are  required  in  all  cases  to  interpose  on  behalf 
of  the  Su^ect,  as  prescribed  in  their  oath  (a)  ( which 
is  in  this  respect  distinguishable  from  that  of 
the  judges,  and  correspondent  with  that  of  the 
Lord  Chancellory. — that  **  right  they  shall  do  to 
all  people,  as  well  to  poor  as  to  rich*''  It  is  within 
this  jurisdiction  of  the  Court  of  E:pchequer  to  make 
equitable  orders  in  any  stage  of  such  a  proceeding 
whilst  pending  or  when  at  an  end,  between  the 
King  and  the  Subject,  which  the  equity  of  the  case 
may  in  the  consideration  of  the  Barons  appear  to 
require;  and  that  not  only  by  the  statutes  of 
5  Rich.  2«  and  SS  Hen,  8.  (6),  but  (in  the  language 
of  their  own  records^  as  far  back  as  the  reign  of 
Edward 2.)  "  de  Equitate  Curiae." (c)  The  strong 
measure  of  proceeding  on  the  part  of  the  Crown 
by  the  prerogative  process  of  extent  was  ever  thus 
controllable  throughout  in  all  its  stages,  upon  sum- 
mary application  by  this  egmiy  of  the  CourL  The 
Barons  are  bound  in  the  first  instance  by  their 
judicial  duty  to  ^^  serve  the  King^''  and  ^*  his  right 
*^  not  to  disturb  nor  respite/'  and  ^^  his  business  to 
^^^peed  before  all  other.*'  (^d)  Their  secondary 
duty  is  to  protect  the  Subjects  equities,  moderating 
by  that  constitutional  quality  of  their  mixed  juris** 
diction,  the  very  peremptory  and  almost  arbitrary 
power  with  which  they  are  armed,  for  enforcing 


(fl)  Price's  •'  Treatise  on  the 

(c)  lb.  260. 

Exchequer,**  p.  48. 
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the  speedy  and  sumtnaiy  render  of  the  King's 
prerogative  rights.  For  this  reason,  the  duties  of 
the  King's  Ministers  in  his  Court  of  Ejccheguer 
have  been  well  described  in  a  book  as  old  as  the 
reign  of  Hen.  ^.,  to  have  for  object  *^  itf  ife^ 
'*  uUUtati  prospidantj*  qualified  hy  the  coodi* 
tion,  "  Mlvd  tamen  Estate.'*  (a)  The  jurisdic. 
tion  in  equity  of  the  Court  of  Exchequer^  it  should 
be  observed,  must  necessarily,  as  between  the 
Crown  and  the  suLgect,  be  always  exercised  as 
against  the  King,  who  can  have  no  equities  there; 
even  his  equitable  demands  being  all  treated 
as  matter  of  right  in  that  Court  which  was  pur- 
posely erected  for  the  establishment,  protection, 
and  recovery  of  the  rights  of  the  Crown. 

The  proceeding  by  extent,  when  it  is  as  in  this 
case  it  was,  in  the  nature  of  mesne  process,  is  in 
its  inception  in  form  an  equitable  proceeding.  It 
is  founded  on  a  commission  to  inform,  and  an 
inquisition  thereon,  which  is  executed  ex  park. 
When  a  seizure  is  made  under  an  extent  or  ooder 
any  Crown  process,  the  property  of  the  debtor 
then  in  the  hands  of  the  j^eriff  is  merdy  b  depo- 
sitor subject  on  tlie  one  hand  to  ibe  legal  daiins 
and  rightful  demands  of  the  Crown,  and  on  the 
other  at  the  same  tinie  not  only  to  the  claims  of 
the  party,  but  to  all  the  equities  of  omfoftieKifi^i 
subjects;  and  between  the  conflicting  claiois  of 
right  on  the  one  hand,  and  equity  on  the  other, 
it  is  the  duty  of  the  Court  of  Exchequer  to  decide, 

(fl)  Dial,  de  Scacc— Firfc  Price's  "  Treatise  on  the  Exch> 
quer/'  Introductory  Chap.  p.  16. 
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and  that  \tbey  qi^y  do  on  many  oeeasioiis  by  in- 
terlocatory  order  oif  rootioQ. 

If  the  order  which  was  made  in  the  matter  in 
dispute  on  this  intended  appeal  had  been  an  order 
made  on  the  application  of  die  Appellants,  as  if 
they  and  not  the  Crown  had  applied,  the  question 
now  raised  would  have  been  the  same  in  principle, 
though  very  different  in  form  and  otgect,  and  the 
arguments  pressed  for  the  Appellants  in  this  case, 
might  in  that  case  have  been  more  forcHAy  di- 
reeted  and  more  strongly  applied.    Thus  if  the 
asaigoees  had^  on  a  summary  application,  prayed 
tbe  Court  to  declare  that  they  were  entitled  to 
the  dividends  and  accumulations  up  to  the  time  of 
the  order,  and  the  Court,  instead  of  doing  so,  had 
decided  against  them  on  that  application,  i^n  the 
principle  of  the  present  disputed  order  (ene  of 
tbe  members  of  the  Court  then  differing  from  the 
rest  as  now),  the  question  of  tbe  right  to  appeal 
would,  on  ail  the  grounds  relied  upon  in  the  aigu- 
neiita  on  eiAer  side,  have  been  at  least  much  more 
difficult  to  determine,  particularly  in  the  negative. 
The  great  question  of  whether  that  would  have 
been  am  independent  equitable  order  in  form  and 
aubstanee,  would  have  assumed  a  position  much 
WQOie  fiivourable  to  the  arguments  of  the  present 
Appellants*^^  that  the  order  was  an  ord^  of  the 
minority  of  a  Court  having  jurisdiction  to  dispose, 
Jhm  time  to  fpW,  by  eqtMcMe  proceedings,  upon 
aqiittable  principles,  of  a  ftind  got  into  its  posses- 
sion by  legal  process,  and  being  for  such  purposes 
a  Court  of  Equity,  acting  as  such  by  a  summary 

mode, 


mode,  making  an  independent  order  without 
reference  to  any  cause  either  pending  or  disposed 
of." 

The  Court  of  Ea^hequer  as  a  Court  of  Revenue 
adjudicating  between  the  Crown  and  Subjects,  is 
not,  properly  speaking,  either  a  Court  of  Law  or  a 
Court  of  Equity,  considered  as  distinct  from  each 
other.  It  is  a  Court  of  Law  invested  with  an  at- 
tempering equitable  jurisdiction,  to  restrain  and 
regulate  the  law,  as  administered  by  the  Barons^ 
according  to  the  equity  of  each  particular  case} 
or  rather  a  Court  of  Revenue,  armed  with  power 
to  proceed  by  legal  means,  and  tempered  with  a 
jurisdiction  to  act  according  to  equitable  discre- 
tion. It  acts  concurrently  as  a  Court  of  Law  aud 
of  Equity,  at  times  calling  in  the  aid  of  its  power 
to  proceed  by  legal  means  even  in  matters  of 
equity,  and  at  other  times  pronouncing  sum- 
marily on  motion,  collateral  equitable  orders,  io 
matters  originally  in  form  and  substance  the  sub- 
ject of  legal  proceedings:  and  frequently  uniting 
and  blending  both»  in  a  manner  unknown  to  tbe 
other  Courts,  it  will  act  as  occasion  may  require, 
alternately  as  a  Court  of  Equity  or  of  Law  io  the 
course  of  the  same  proceeding*  Thus  it  involves  in 
legal  suits  third  persons,  in  respect  of  their  legal 
liabilities,  not  being  parties  to  the  original  pro- 
ceeding  already  instituted  and  proceeded  with; 
dismissing  original  parties  on  some  equity  shewn  ia 
tlie  course  of  the  cause  (a),  and  acting  at  the  same 

(a)  KiW^Phice's  "TrcAtise  on  the  Exchequer/' R  L  ci  I  ft 
13  and  14,  pmsinu  -  ,      , 


m  BDd  m  the  same  matter  at  ooce  '^  secundm 
jm  et  cmuitiukm Af^ky* and ^ secundm 


ch  collateral  orders,  so  made,  are  warranted 
fnerous  precedents  extant  in  the  order-books 
Court  Two  have  been  previously  adduced 
e  King*s  Remembrancer's  side  or  office 
hart.  The  following  instance  from  the 
he  Tyeasurer^s Remembrancer's  Office  in 

is  however  much  stronger  than  either 
In  the  case  now  referred  tOf  a  motioa 
'  counsel  on  the  part  of  the  purchaser 
b  bad  been  the  property  of  a  Crown- 
ed,  and  bad  been  seized  for  the  debt 
under  an  extent.  The  appKcation 
n  aSdavits  stating  that  more  lands 
for  the  same  and  which  belonged 

whose  husband  bad  some  time 

heai}  and  that  timber^  •  wbich 

^ooj  the  freehold  before  the 

7n,  remsdning  felled  upon  the 

seized  by  the  Under-sheriff 

e  said   writ  and  inquisitiott 

v/j^  Counsel  Jbr  the  Cronon^ 

^aid  timber  should  be  deli- 

applicant  (a)^ 

There 

irer's  Hcmembrancer,  T,  T. 
Treatise  oa  the  JExchequer/' 

t€>nj  for , guiding  ttic  tenants 

Crourn,    possession  of  l^nds 

and  for  respiting  ftirther 

process 


910  OUBRYATIWt  0»  THE  PltBCfiDIHO  CMat. 

There  are  many  pi^ceadtngs  in  the  JBwheqtier 
whidK  are  wholly  of  aa  ampbilHOW  nature  audit 
would  be  diflScult  to  say  whether  they  were  at 
law  or  in  equity.  Such  are  the  petitions  to  the 
Court,  in  thecase  of  Sir  Thomas  Wroth(a)^  in  Sir 
Hm  N^eviPs  case  (()>  and  in  the  Banker's  case  (c). 

These  were  treated  and  disposed  of  as  if  thej 
wtf  e  proceedings  at  law«  In  Sir  Tfio$nas  CeciPs 
case^  the  proceeding  by  whatever  name  it  was 
called,  whether  bill  or  petition,  was  in  the  nature 
ofa suit  inequity. 

There  is  no  such  ^^  side  of  the  Exchequer**  as 
what  is  sometimes  termed  the  equity  side.  The 
equity  of  the  Exchequer  pervades  the  whole  court, 
and  was  constantly  exercised  even  on  what  h 
called  the  plea  side  in  matters  between  the  Crcmi 
and  the  subfectf  and  that  by  petition  to  the  Barons. 
Such  proceeding  by  Petition  was  the  most  general 
course  of  proceeding  before  the  Barons  on  the 
part  of  the  Subject,  for  the  purpose  of  bringiog 
under  the  consideration  of  the  Court,  matters  of 
defence  against  charges  in  respect  of  which,  they 
were  <*  sued,  vexed,  or  troubled,''  till  the  statutes 
authorizing  traverses  and  equitable  pleas* 

It  should  be  kept  in  mind  that  it  is  for  the 
sake  of  expediting  questions  which  would  otherwise 
delay  the  Crown*s  rights^  that  the  Exchequer  pro- 


process  issused  against  the  same  lands  by  another  Plaintiff  in 
ther  suit  at  law.  UK  Ord.  Ex-parte  T.  R,  M.  T.  I.  Ann. 
(a)  Plowd.  458.  (b)  lb.  377.  (c)  II  State  Trials. 

ceeds 
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ceed§  as  the  Court  of  Augmentstloin  did  in  equity 
by  summary  decrees^  or  <^  in  a  Buminarf  way  or* 
^  cording  to  thekr  discretions.'^ (a) 

Much  £illacious  reasoning  has  been  fimnded  in 
some  cases  upon  a  distniction  taken  between  the 
different  branches  of  the  Court  of  Eachefuer,  as 
being  under  the  authority  of  different  judicial 
officers,  and  having  several  jurisdictions  accord- 
ing as  the  sitting  Court  is  composed  of  all,  or  of 
some  or  others  of  those.  Thus  the  following  di^ 
tinctions  have  been  made(i),«-^^  The  Eachequer^ 
^^  comprehending  that  great  collie  of  the  re- 
^^  venue,  made  up  of  all  the  officers  of  the  upper  and 
"  lower  Exchequer ''^'^^^  The  jurisdiction  of  the 
**  Exchequer  Chamber  before  the  Lord  Treasurer 
^  and  Chancellor,''— «  The  Court  of -E^tiri^  before 
"  the  Treasurer,  Chancellor,  and  Barons/' — ^  The 
*^  Authority  of  the  Court  of  Pleas  holden  before 
*^  the  Barons/'  In  this  division  and  distribution  of 
the  general  jurisdiction  of  the  Exchequer^  (ad- 
mitting there  be  any  such)  it  appears  to  be  en- 
tirely overlooked,  that  for  many  reigns  the  en- 
tire revenue  jurisdiction  of  the  Court  has  de- 
volved on,  and  been  exercised  by  the  Ba- 
rons alone.  And  wherever  the  presence  of  the 
other  great  officers  of  the  Court,  whose  actual 
attendance  was  formerly  necessary,  to  give  sanc- 
tion to  such  acts  of  Uie  Court  as  required  the 
weight  of  their  authority,  they  either  attended  in 

(a)  Banker's  case.  State  Trials,  Vol.  XI.  p.  158,  col.  2. 

(b)  lb.  p.  146,  col.  &  fol.  3d  EdiL-^or  in  Howell's  Edit  Vol. 
XIV.  p.  99. 

person 


person  or  the  matter  was  postponed  till  they  should 
be  able  to  attend  (a).  On  all  such  occasions  in 
modem  times,  th^  Barons  act  alone  throughout, 
and  where  the  accession  of  the  personal  authority 
of  the  Treasurer,  or  Chancellor  and  Under-trea- 
surer  would  formerly  have  been  necessary,  they 
are  now  supposed  to  be  present,  and  assenting  to 
the  judgment  of  the  Court. 

The  argument  founded  on  the  equitable  au- 
thority given  to  the  Court  of  Exchequer^  by  the 
act  of  25  Geo.  S.  c.  S5.  has  been,  strongly  put 
in  this  case ;  but  if  that  statute  had  not  given  the 
Excheqtier  the  power  thereby  conferred  upon  it,  to 
act  as  prescribed,  it  might  have  90  acted  by  virtue 
of  its  Common  Law  jurisdiction,  to  give  the  subject 
the  benefit  of  equity  in  a  clear  case  on  summary 
application.  That  jurisdiction  has  been  rec(^- 
nized  by  the  Courts.  It  has  been  determined  that 
statutes  which  give  parties  a  right  to  apply  in  a 
summary  manner  for  equitable  relief  to  the  Court 
oi  Chancery  J  authorize  the  same  application  to  the 
Couxi  of  Excheqtter. 

It  was  asked  by  Lord  Redesdakj  in  the  course 
of  the  argument,  how  the  Court  proceeded  before 
the  statute  of  Elizabeth,  when  the  old  course  was 
in  practice*  On  that  subject,  the  following  ex- 
tract from  an  old  manuscript  book  on  the  prac- 
tice of  the  Exchequer  giyes  an  explicit  account. 

(a)  See  an  instance  of  this  in  the  Exchequer  of  Pleas  in 
Price's  "  TreaUse  on  the  Exchequer/'  Vol.  I.  p.  «67,  {wfw»«^ 
fin.) 

"When 
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^<  When  lands  and  goods  are  extended  attd 
^*  seized  into  the  King's  hands  they  are  cha:rged 
^^  upon  record,  and  they  cannot  be  discharged  but 
^^  by  record,  and  &  judgment  of  amoveas  manuSf 
^^  although  the  whole  penalty  of  the  bond  or  re- 
^*  cognizance,  or  other  debt,  be  paid  by  seizure  of 
^*  lands,  or  otherwise;  in  which  case  it  must  ap* 
^^  pear  hf  pleadvig  how  the  debt  is  satisfied,  for 
*^  until  a  judgment  of  amweas  tnanus^  the  King  is 
^*  in  possession  of  the  lands." 

But  that  appears  to  have  been  a  course  which 
must  have  obtained  after  the  statute  of  Henry  the 
Eighth;  and  it  leaves  the  question  open  as  to  the 
mode  of  proceeding  in  cases  where  there  should 
be  nothing  to  plead  to.  In  such  cas^s  the  old 
remedy  by  petition  to  the  Barons,  or  the  more 
modem  mode  of  summary  application  by  motiony 
(a  convenient  modification  of  the  course  by  peti^ 
tion)  must  atill  be  necessarily  resorted  to. 

The  distinction  appears  to  be,  that  where  the 
subject  seeks  to  establish  an  equitable  claim  against 
the  Crown,  by  setting  up  an  original  right,  legal ' 
or  equitable,  unconnected  with  any  demand  made 
by  the  Crown,  the  course  of  proceeding  should  . 
be  by  hiU^or  petition  in  the  nature  of  a  bill  in  equity^ 
or  m  the  nature  qf  a  petition  qf  right  (^a).  Where 
on  the  other  hand,  the  subject's  equitable  right  is 
to  be  set  up  in  answer  to  a  demand  on  the  part  of 

(a)  See  Price's  <' Treatise  on  the  Exchequer/'  Ch.  15.  ad  fin. 
— Et  Vide  the  case  of  the  Banker's,  U  How.  Sute  Trials,  p.  83. 

the 
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the  Kiag,  the  come  was  bj  pei^oamAefuOm 
of  pica.  Even  at  thit  day  equitable  pkas  wnme 
the  Bxm  and  stile  of  peHUcn  s  and  the  now  very 
anud  and  ordxnaiy  mode  cf  applying  by  motion, 
is  in  e&ct  bat  a  more  suiemary  manner  of  pei 
tioning  the  Barons  for  the  benefit  of  that  eqnit 
able  protection,  which  by  the  constitutioQ  of  the 
Court,  they  have  jurisdiction  to  give  to  the  sidbject 
against  the  l^gal  demands  4>f  the  Crown. 

The  argument  of  the  Appellant's  coaDsd 
bottomed  on  the  nature  of  the  proceeding  bj  peti- 
tion, as  being  a  summary  mode  of  obtaining  efH^ 
able  relief  against  the  Cromi,  in  cases  where  the 
Crown  is  actor  and  the  Subject  ^uasi  DefendiDt, 
is  one  which  deserves  great  consideration,  peAapi 
more  Aan  it  has  received*  It  was  indeed  sasmtd 
by  reference  to  the  case  of  Sir  Tkomas  Cedi^  ^d 
the  cases  of  Ex  parte  Cokbrooke^  and  Cokkrooke  v* 
Tfie  Attorney-General.  In  the  case  JSr  jMrfc  CU^ 
brookey  however,  it  should  be  observed,  that  oot 
of  the  Barons  (of  great  experience  and  kaming  >s 
an  Exchequer  ]awyer)~Mr.  Bacon  GnAamr^e^ 
pressed  very  serions  doubt^p  whether  in  thstoa^ 
•-*-Adiioh  was  net  a  matter  wherein  the  petitioner  aet 
up  a  right  against  the  Crown,  but  merely  coot 
pbdned  of  a  refusal  on  tiie  part  of  the  Comsiii' 
tioners  of  the  Audit  Board,  to  make  him,  isi 
public  Accountant,  just  allowances-^the  mmedj 
was  not  m^er  by  the  suiamaiy  mode  of  pelitioB 
than  the  more  formal  proceeding  by  bill  (a). 

(a)  Cnofurd  o.  The  Attorney-GeQeraL  7  Price's  Excbeqotf 
Rep.  pp.  81,  SSL— Ex  parte  Colebrooke,  ibid.  pp.  ISO,  131. 

Tie 
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The  reasoning  of  the  leanied  Bmon  will  be 
fiand  to  be  confermable  with  the  nature  of  tbe 
jurisdiction  of  tiie  Court,  and  the  prineiples  of 
proceeding  in  the  geoend  practice  cf  the  EMhe- 
jwer,  upon  which  the  Basons  bave  ever  acted  as 
betwera  the  Crown  and  Ifae  subject  All  the 
statates  passed  for  amending  or  altering  that  {nmc- 
tice^bave  had  for  object  the  dispensing  with  delay, 
and  the  advancement  and  expedition  of  the  deter- 
mination of  the  Kiag^s  suits.  It  will  hardly  beconsi- 
dered  diat  this  object  was  meant  to  be  confined  to 
the  Crown,  and  not  to  be  extended  to  tbe  subject, 
particularly  as  the  proceediog  on  the  part  of  the 
latter  by  aommaiy  application  on  petition,  and 
even  by  motion,  is  according  to  Ifae  ancient  prac« 
tice  of  the  Goort,  whilst  the  proceeding  by  MS 
m  equi^ugBiniA  the  Attomey-Oeneral  is  oompanu 
tively  of  modem  date,  and  was  probably  m- 
trodnced  after  tbe  passing  of  tbe  statutes  of  the 
1.^  and  27th  dSEkMobelh. 

The  anomalous  power  of  the  Court  of  JSad&e^tisr 
(foundedon  its  genaralequitable  jurisdiction)  which 
it  often  exercises  in  the  most  summary  manner, 
particularly  on  the  Lord  Treasurer's  Remembran- 
cers side  of  the  Court,  of  proceeding  by  nffunetUm, 
without  bill  filed,  or  other  proceeding  in  equity  in- 
stituted, to  stay  proceedings  kc.  m  cases  of  ordi« 
naiy  application  by  motion,  may  be  illustrated 
by  instances  ^miliar  in  practice*  Thus  tbe 
Barons  are  constantly  called  on  so  to  interfere 
in  the  course  of  matters   pending  before  them, 

as 


as  in  the  reference  of  bills  for  taxation,  said 
in  remoTingproccfedtfigs  against  privileged  persons, 
or  in  any  other  matter  wherein  a  stay  of  proceed- 
ings is  necessary ;  and  this  is  a  further  proc^  of 
tberextsaoirdifary  audicHity  of^heCont^ii 
pose  under  its  e<|uitable  jurisdiction^  in  rjc 
ing  and  directing  proceedings  unconnected  with 
equitable  ms^tters,  and  apparently  not  jcootfpU- 
able    by  equitable  means.     Lord  Chief   Baron 
[iJyrej    in   delivering    the ,  judgment .  of    the 
Court  in  the  case  of  Cawthome  v.  Campbell  and 
qthf  rs  iu\  speaking  of  the  course  by  .mrhaqb  the 
Court « asserts  and  protects  the  privil^esk  uc^te 
officers  to  be  sued  in  the  Exchequer  and  VjC^-^^/^f^ 
where-^that  is  by  hyunction — ^ist  iQa^^  tf  t^Jjt^  Xb^ 
couraa  and  jeceived  practiceihas  be|9i^0M^9!rri(|)e 
jurisdiction,  in  the  shape  of  an  '^i}^Pi^9R^^^ 
surely  it.is  npt  a^  very  extraor^iiiqiy^thij^^tj^  a 
jurisdiction  so  anomalous  (is  *^?,j^i^4f^WtJ^^^ 
Court  qf  Revenue  in  the.  Ea^fhequeris,  ^hoo^iwre 
adopted  the  course  of  a  Cpurjb  of  j^iyj^/iimis- 
serting  its  jurisdiction,  ra^hiei:  ^^ait.jthstf;.^  ^ 
Courts  of  Law,  and  should  tberefo^r^ther^o^j^ 
by  ix^uMtion  thw  by  plea^'!     ;   .  ! 

....        ..       ^.  .  . .  ^ 

On  the  whole,  it  may  perhaps  be.iespo::tfiiUy 
au^ested  that  the  arguments  uirged  in  the  pre- 
ceding.case  may  yet  be  carried  ^even  fiirther^.ii|ith 
reference  to  the  jurisdiction  of  the.Exchequ^, 
than  it  was  thought  necessary,  to  press  themJn^e 
House  bfLoirffik,  ^  •  .  ^:       '     :-, 


I 


WiNO  V.  MuRRELLs  and  others.  ,  ^f ^^' , 

Plea. 

1  HE  Plaintiff  filed  the  present  Bill  against  the  To  pan  of  r 
Defendants,  praying  that  he  might  be  declared  account  of  the 

^.  .    J  .        M     1  .1  .  .  «  great  tithe* 

entitled  to  all  the  great  tithes  arising  &c.  upon  arising  ont  of 

the  lands  in  the  occupation  of  two  of  the  three  caOedthtou 

Defendants,  and  that  the  Defendants  in  possession  tfe^occopatioa 

might  be  decreed  to  account  &c.  anta^^ptsA-^ 

•ettiog  forth 
an  inclosore 

The  Bill,  after  stating  the  Plaintiff*s  title  to  the  Jwa^of^com. 
great  and  rectorial  tithes  in  kind  arising  out  of  lands  derVtt'wherdn 
within  the  rectory  and  parish  oi  Mildenhall,  Suffolk,  ^^}l^^^' 
called  The  Old  Lwhsures  and  Inclosed  Grounds  KedSlJd 
qf  Beck  ttow  and  Holywell  Row,  the  property  of  rig"tV[iti?^ 
divers  persons,  a  small  part  of  which  were  the  riomTpei^M^ 
property  of  one  of  the  Defendants,  and  averring  "^^^^ 
occupation  by  the  others,  set  out  a  local  act  of  fSJII^^-^^^ 
pariiametit,  passed  47  Geo.  3.  for  inclosing  lands  2lkf*"^iu^ 
in  MUdenhaU,  by  which  (after  reciting  that  the  f,^''^^^ 
Plaintiff  and  other  persons  were  entitled  to  certain  ""t  of  t^e 

*  ^  titBes  of  cer- 

portions  of  tithes  of  divers  other  lands  in  the  said  «*»n  out  /«- 

thttMftB  as 

parish)  three  Commissioners  were  to  be  appointed  against  the 

V^  .  ,  .  ^         ,         Plaintiff, 

tor  carrying  the  act  into  execution,  empowered  to  which  they  had 

,  -.  «         1  1  1       •       1   declined  to  de- 

hear  disputes  &c.  but  they  were  not  authonzed  termiiie)attd 

to  determine  the  title  to  lands  or  tithes — that  they  the  unds  in^ 

were  authorized  to  set  out  and  allot  to  the  impro-  of^tbe  Defend^ 

priator  and  vicar  and  other  persons  in  lieu  of  tithes,  ^t^tLqid 

so  much  of  the  lands  to  be  inclosed  as  sliould  be  i^ispute-^ 

equal  to  two-eleventh  parts  of  all  the  open  field,  ©rd^d  tJ*"* 

stand  for  an 
answer,  with  liberty  to  Plaintiff  to  ezceft— not  being  a  short  answer  to  the  demand, 
bdnglBg  the  auestion  between  the  parties  to  a  stagle  point  precisely  meeting  the  alle- 
gatioos  in  the  bill. 

VOL.  XI.  S  c  arable 


isas. 


Wjwo 

r. 

MUAftVftU 

andOtben. 


arable  lands,  and  one-seventh  part  of  all  the  old 
inclosed  lands  (save  and  except  such  lands  as  were 
formerly  part  of  MUdenhail  Common^  inclosed  un- 
der the  15th  Ch.  2.)  and  to  one-ninth  part  of 
all  the  lands  and  grounds  in  MiUenhatt^  subject 
to  the  payment  of  all  tithes  iti  kind,  and  also  equal 
in  value  to  such  moduses  &c.  in  lieu  of  tithe9 
remaining  after  the  roads  and  allotments  should  be 
aet  out — that  they  were  further  authorized  to  sub- 
divide the  allotments  to  be  made  to  the  impKprb- 
tor  and  vicar,  and  the  other  persons  e^tfled^'lo 
tithes,  between  them.  ;>  :. 


The  Bill  then  stated  that  the  Commissioners 
made  an  s^ward,  but  that  they  did  not  thereby  rtiake 
any  allotment  to  the  Plaintiff  in  lieu  of  ithe  titbtt 
due  to  him  on  account  of  the  said  old  imIomI 
lands  at  Ifo^zie;^// jRotc;,  belonging  to  one  tiftlu 
Defendants,  who  refused  to  redeem  and  enxmerate 
the  same  tithes  under  the  said  act;  and i tint 
such  allotment  as  was  made  by  the  said  dwacd 
to  the  Plaintiff  for  tithes,  was  made.to  himm 
account  of  the  Plaintiff's  title  to  tithes  in  other 
lands  within  tlie  same  parish  of  MiUenheU^  tni 
within  the  Plaintiff's  tithe  district  of  Bed  and 
Holywell  Row^  than  those  belonging  to  the  said 
Defendants  in  the  following  terms :— **  And  we  the 
'<  said  Commissioners  do  hereby  assign,  set  cUt 
"  and  allot  unto  and  for  William  Webb  lie 
*«  younger,  in  lieu  of  and  as  a  compeDsation  for  sH 
'*  tithes  due  unto  F.  Wing^  which  allotment  hm 
"  been  purchased  by  the  said  William  Webb,** 
one  piece  or  parcel  of  land  &a  in  BeckJbmlidii 
bounded  &c.  containing  &c.     jtL,&ai:>ai  biu  ^i^  *' 


The  bill  colicf  Aded  with  various  necessary  aver-    ^^^^L. 
tnetitd^atid  corresponding  charges  and  interroga-       ^^^ 
Mries  founded  upon  the  preceding  statements.         MeRRKLu 


aiMtOtheni. 


The  Defendants  put  in  the  following 

Fiea^-^-as  to  all  tiie  discovery  and  relief  sought 
by  the  Bill,  except  to  so  much  as  seeks  (&c.)  Qo 
inquire  of  the  existence  and  of  part  of  the  contents 
^\i^fiOt  of  parliament,  and  of  the  making  o£  the 
akvbrA  by  the  Coipmissioners,  and  its  contents  as 
stated  in  the  BiU.]  The  plea  then  averred  thfe 
passing  of  the  act — setting  it  out  as  in  BilL 

:  And  for  iurtber  plea,  the  Defendants  say  that 
tkA^  Codnnissioners  appointed  by  the  said  herein^ 
bofoi-^iatsltisd  act  of  parliament,  duly  made  their 
aitetitd  in'Tvriting  under  the  same,  bearing  date 
itc;j0Dd  thereby,  after  reciting  or  mentioning  a 
oettain  act  of  parliament  passed  in  the  41st  yedt 
50e;.v(<3tfo«  3.  entitled  &c.)  and  after  setting  put 
mads  ijind  making  certain  allotments  and  allotting 
imtdutlie  vioar  of  Milde7ihall  certain  pieces  of  Is^nd 
imliea  of  his  right  of  common,  the  Commissioners 
did  thereby  assign  and  allot  unto  and  for  Sir 
Charles  Bunbury^  Bart,  in  lieu  of  and  as  a  com*, 
ptosotion  for  all  the  tithes  arising  &c.  within 
MildefAaUj  and  due  to  Sir  Charles  Bunbury^ 
edftain  piecea  of  land  &c«  ^'  And  the  said  Com- 
<^misbioaer»th€|reby  declared  as  follows,  that  is 
H,(b  say^  And  whei'eas  the  said  Sir  T.  C  Banbury 
<^did)delifr3r  abatement  in  writing  to  osthe  said 
f MO^iMidBsioii^s;!  wbe#«hi'heclained  the  foUoww 
^^  ing  old  inclosures,  vii.'^a.  '^Kpressed  bynimj 
.;  1  S  c  2  "bers — 


iWim 


H  A^d  nvhoirtor.tile /heremiiftef  )mmfad  rJpViMtmri 
^  Weri^.didjdeliveria  Btafeenmoti  iqi  wrifjbngi  .te  tts 

^  jn-opriatan    And  whereas  We  did  bear  ^*rm> 
^f  denoe  produced  by  the  said  SkT^G,  Bmlnifji 
^i  andjpi  Wing  respectively,  in  support  (^  tb«JirilBid 
^^iclaims,  but  not  being  empowered  by  jiHiiS^M 
1^  act  to  determine  the  same,  we  do  b^rebgrrdetibire 
^^  that  the  said  old  inclosurea  are  aot.^s^onofKteii 
,^  by  ttS  firom  the  payment  of  great  tllbfts^^-AiV 
M  from  the  payment  of  vicarial  snMUittlh^  li-At^ 
t*^  the  said  Oommissioners  by  thek  BBii«ifa(4»iiy^ 
«^  ;dhDe0:ing  .Uie' allotments  thereby  o  ntfiAe  ,^^ 
fs^BiA<  SUyTj  J  (X  Banbury^  to  be  itnfAQ§fi^jilo^ 
At^fdmhsdiaiitbecein  m^itioned^.  diditheffi^invhe 
:(^^lsectaiti(dykM)(Miito  tO  the  .Rev(t  Wms  Qm^j 
J^i<iUiirkv  :as<  ivicaflr^  of  thd  said«  pftd^  of  .il/i^l^nMi 
jfiio  fietf  odTitithes  in  manlier  aodf/oimltoidii^c^ 
<.^,  "WiArdsvand  fi|;ures^  foUo vl^inigr  tlitsiAr m^  t^^uo^ 
,ff'we  {he'  said  Corninisstoo^rs;  tJ^fberabg^^ 
;5f isetoot,  and  allot  utito  aod-fiMr  ibe  ltevH<>ZftMP« 
ii  CrtekeM  vicar  of  ilfitimA^Zi,  ifi^«tli;ltf.l(9d)/l9a 
^^>eompensation'for  ail  ttth^»tmodoM9,viiqsip()9»- 
4^  •  tifflis^  and  otlier  payments  ta  <iieiD  rof rnlitliaB 
>^ «id  all >ecclesiastical  dues.and'^pajrmentairtiliit 
^isa0Vdr'(entept  Ebster  QSmtogn4(wmtm9t^ 
f^V^urplioe.&Bs)  4iie  unto  !iher$aiA  jvsiter>fflLcepl((<if 
f^ilsiuchndld!  indofiui-es^  ^murDM»^na«d3oll^5b(pA 
ft1i?witinnc<  the'^d '  pdftsb^Kfi{  te^  lioftndiiSfiHtfg^ 
tt^  ^ta^stf«l[«s  lOn^lfte  Kcdf«aldH*(^f«cib^ 
^  and^9rhklif:ar/?nparftieaiQ|*{f.^T&'^ 
^ffiki^riboretb  AnbQHedpfaB>tl»osfep]b«iS;pj9'0M^ 
^fsdfHgrqpi(idbxt^d«»rib«il^  (AoAi^iiltiiiiiiljc^ 


RiiML^^/sauy  a  jAiri^  4  '0BA.4  iv« 


917 


Mid  'av^iird*  dedcrilbing  tfa^  i»eafe^  dr  pM-eck  of 

ji^ibinid  to  iaUotWd  onto  and .  for  die  raid  fiev: 

Whmas  Cre&ke^  in  lieu  ^  tithes,  tbe^  did  tMre^ 

bjr  mtke  certain  diotm^Dtd  to  »^J2K£vn  IFtfAi  tbe 

5(Ninger,  in  lieii  of  alt  tkhes  due  unto  the  «aid 

i?laintiiF^  and  In  ffianner  andibrdi  and  in  the  words 

ktid  Hgui&f^  fttidmng,  that  is  to  say,  ^^  And  we  the 

'^JSaidCootniisdioiierB  do  hereby  assign,  set  oot^ and 

^^\M  unto  and  Ibr  Willitm  Webb  the  younger^  in 

^lim  ofdnd  M  a  compensation  for  aU  tiffies  due  imto 

y*^1Prtairkk'Mng,'^  meaning  thereby  the  PlaintilfF^ 

il^blch  tilbttnient  has  been  purchased  l^  the  said 

W^i^^fl^^die  younger,  of  the  said  JFrederick 

^if^f  '^^^Me  apiece  or  parcel  of  land  ^Ti  ^rodnd, 

i^^Atikte  in  Beck  Bow  field,  containing i^ 3 'acnes*, 

sfl^  'ritddj  i  1^^4nd  a  hiJf  peedieB^JbeubidedHaA 

Mpat^  Of  ^tir&  nortk-east  by  atyall<MioentiitOM^7m 

M^^f^^iiPtedetick  Wingi  cm  the/  soihb^dast 

9ri4>f  ^h^lotmeit  to  the  niA  WHSarkW^btht 

^'^^joiO^Pi^  pqarehiased  of  die  <  «ud  Frederick  Wmg^ 

<« W*hfi^'Madi-<West  by  the  private  road,  Na  29, 

^^^Wid^n*  the  Yiorth-west  and  vemamtng  park  of  the 

Ji^4idt<h^te£Mbyan.aUotnient  hereinafter  allotted  to 

A^i^^les  M^iejf  the  younger/'    And  the  said 

^Commissioners  annexed  to  the  said  award  a  memo- 

^aildiim  in  writing'  as  part  of  their  sanl  ^wsrd, 

bud  sMh;  Memorandum  is  in  the  words  and%ure8 

VkA^^Mi^^(^disXhi^^  We 

<^{|hle  «sd4I^OMsmiflstown9  do^  hereby  dedari^  fehtft 

i»^>aMtt«tim^itf  and  pwvahis^t^exeaiiingoLti-aaid 

^^v^k9^oWtedifikhWmg^  of\Bu9^St.rManumesi,  rtt 

a^ani^ifimiqstajakti  tborwlfcthiint^ 

biK?  « though 


HMmmmiMtk 

udlOUiBn. 
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t^/ 


WtWG 
V. 

Mt/RREtlS 

and  Others, 


^'  though  tb«  said  mUlam  Webh did  in  dr  flboiitthe 
<'  month  of  July ^  1810^  enter  into  a  contraotidth 
'^  the  said  Frederick  Wing  for  the  purchase  of  the 
^  saidallotments  of  land  at  or  for  the  price  or  torn  of 
^  2856/. — and  although  we  the  saidCotnmissbnen 
*^  were  requested  as  well  by  the  saidR^derick  Wag 
^^  as  by  the  said  William  Webb^  to  allot  the  sune  to 
<<  the  said  ^//iVim^eift  accordingly, — yet  that  the 
^*  saidpurchase  was  never  completed, noraiiypartof 
^  the  purchase-money  paid/'  AndtbesoidCamdiisR 
sioners  also  annexed  a  Schedule  in  writing  to  their 
!Kaid  award,  as  part  of  their  said  award,  andnawrli 
schedule  is  headed  and  entitled  in  maiinertiHl 
ibrtti,  and  in  the  words  and  6gures  fidlowiogp^^thii; 
i^  to  say,  ^^  Schedule  of  the  old  IndosuteS)  WjuneBsi^ 
^'and  otjher  Lands  within  the  skid  pairishtandBi* 
^  dis^httrged  from  tithes,  referred  to  >  in  •  our  mniA, 
^'to^  which  this  is  annexed/'  as  bythdifl^idihWuily 
to  which  Defendants  for  greater  eertairftf/cpshi 
leave  to  i*efer,  when  produced  will  appear. 

The  Plea  concluded  with  tlte  fbI16wingi  aVttfi 
ment^  *'  That  the  several  closes,  pieces  or.parceU 
^  of  land,  in  and  by  the  said  bill  of  cdtaphifll 
/<  alleged  to  haVe  been  in  the  occupation  of  W 
«<  fbndants,  John  MnrreUs  and  Wiliiam  Godti 
^^  from  Miehaelmasj  I8I79  aa  tenants  to  Defeodafll 
"  P.  T.  Case  are  not^  nor  arCf  or  is,  any  ortkkr 
^  of  themy  or  any  part  thereof  orqf  an^  qf  ihf^ 
*'  the  13  old  InclosureSj  or  any  of  the  18  old  inclo- 
<^  sures  which  are  mentioned  in  th&aaidavllrd, 
*<^nd  therein  nombisred,  frc.  as  aforesaid,  <v 
^  any  pk't  of  su)oh  inekmuk'esi  or  m^ivfilfaat^ 
^  all  which  &c*  and  therefore  they  do  plead  the 

(( same 


<^(ttikie  in  ibar  to  m  ctiucfa  and  suoh  part^-of  the       l^SS^ 
«:  PlaJntiflPe  said  Bifl  as  "  &c.  ^^^ 

MURREtlA, 

Afar&i,  Xot;a/  and  jB^fe,  in  support  of  the  ««doawri 
plea^  sidiniitted,  that  the  matters  averred  amount- 
ing to  an  extinguishment  of  the  Plaintiff's  demand^ 
fiirniahed  a  good  plea  in  bar  to  such  parts  of  the 
Bill  as  had  been  pleaded  to,  and  formed  a  short 
answer  to  the  right  set  up»  and  was  therefore  pro* 
p^y  the  subject  of  a  plea  in  bar  of  the  claim 
made  by  the  suit.  They  relied  much  on  the  cir- 
ctimatance  that  this  was  a  Bill  by  a  portionistfor  a 
^art  of  diKetitheSy  urging  that  the  question  between 
dm  parties  would  turn  on  the  true  construction  of 
tjie^avraiM— 4)eing  in  effect  whether  the  allotment 
was  ^ifven  in  liqu  of  the  tithes  which  formed  -the 
^i^eet-matter  of  the  present  demaQd,  apd.that 
viaddbb  pufc  in  issue  shortly  by  replying  to  the 
pteBv^^and  if  affirmed  it  would' be  a  good  bar«  .;  .. 

JerviSy  on  the  other  hand,  contended  that  the 
Biil  re^iired  an  answer,  and  that  the  plea  which  had 
been^ppt  in  couid  not  be  supported  as  a  bar  to  the 
Plasiitiff'A  demand,  and  for  the  purpose  of  esta« 
blidhitig  that  proposition  very  particularly  collated 
the  sv^nnents  in  the  bill  with  those  of  the  plea, 
insiMing  that  it  was  not  competent  to  the  Defend- 
ants to  get  rid  of  the  suit  by  so  short  a  mode^  in 
oofisideration  of  the  facts  stated  in  the  plea. 


'.  JEUkboaiuw,  Lord  Chi^iBmwhrr^Thf^  &cts  aver- 
red Jbgrthe  plea  are  too  .oonfiltcated  to  enable  the 
IMendants  to  protect  themselves  from  answaing 

•     •   •  I  .by 


7^  .viC44JSft  xfi  (7HP  »jfiKmaBOJim^.v.u 

Mijfi^feiii''  answer  which,  according.to  ^«^pfMtisi^9££;Ai«l! 

and  Others,   of  Equity,  is  permitted  to  be  made  the  subject 
i^atter  of  Pleat    The  Defeodasuu^  tb^HsAv^ilre 
iiQt  iu  a  CQQditk>B  kaayailtheiBselves  9l\tM 
dTproceediog*    The  Fl^a  must  thers^^fdalf  ^»; 
riiledw    It  may  hpwever  stand  for  ao  laimr^ft  ^A) 
likl^y  Sar  tbe  Plaintiff  to  ex0e^  m  thitxwmk 

c.^'  .•;'.   ,:1  '  :  *.  ?  ••:'  -'ii^l  noqu  ^(Isisib 

C'';r?oa  ctiv/  v-  M.'"     '•;  '  •'  i  yi/i/n-  lo  sgoqiuqarfj 
c*.v>t  .uh^v  'l.'^.mfammmmmsmimk  vjino  al  ^kMo 

hai  si* 


1833. 


CJ 


Iff  ^  W'^tleff'ot  the  Kecogniiky  "3P*fK^^ 

Sn^fthe"""  Ttili  rfl«)|gutz*jnce.Ttii:  tbifr  cfaaov  ^th^tispfiribipi^. 
Sicily Sdt  *0t^  *^  i^Q^»  BO/i  <»«hi  «Micoatfe»mrifltl«^ 

SSTna^oTS;  ^^  Siessi|*a  of  the  Pea<»  for.tto  Qify  tit^^Mim' 
SnifSSS  «^  to  answer  to  a  charge  of  misdemeanor,>itaafadiD92 
thepriDcipi   to  steal  from  the  person  of  the  Prosecutor. 

at  the  Quarter  '^  w*.wv». 

Sessions,  to  ......     ■;.....  ,  .    .;n  ^-^o'l   M/i'j'I 

answer  a  ,-,, 

demfi^or  "lit  ^^  ^^^^  rCferAry  nat.appoatiogi  idtemoogM^' 
even  to  i«ipite  ance>  b^g  forfeit^d^wai  e^iseatodinithfiiaididitr? 

it  generally  till  .    ,     ,,  .    ^  *       *  / 

farther  order.    COUrSC  lOtO  tblS  Court. 

They  also  ^ 

refused  to  re*  /.Uijrw*  J  n.^^l 

for  a  tonlS"       ^^  ^*  ^«^  ^^"^  applied,  ou  behalf  of  aU  the 
SiTfo'SSSS    PV^ '  *^^*' '  *^^'  »^P»ii»»6^niii%fct  dbeeiilS. 


tlfB><5ldi!k^of  -tl«T«isoeV  *tli«*fti?'4life  't^'i^ifi'^  ^f^m^HT^C*. 
the«»ebdgfiiaaneft'»a»tf6e*ci    •'     ■   •  '    ••       ci*««.,, 

tFb^nftlhi^  made  by  Okrk  fc  JmseM;  and  anbthei^ 
paMt[i;'Ai^td  Knight,  in  Buppoit  of  the  motiot^, 
stAMA  tNat,  M  the  time  <tf  the  exainination  of 
dark  <U]^oi)  the  said  charge,  the  Prosecutor  of  the 
iildtetknedt  swoi^tbat  he  resided  at  No.  71,  Ntw^ 
gate  Street,  in  the  City  of  London,  and  that  imme- 
diately upon  the  said  indictment  being  found,  he 
^Ci^iH^Kiacte*  inquiry  at  71,  Newgate  Street,  for 
the  purpose  of  serving  him  personally  with  notice 
of  trial,  in  order  tfaafeJ>ipoB6Bt43arA:  might  take 
his  trial  at  the  then  next  Sessions,  and  get  rid  of  ,  ;,. 

cutor  did  not  resi^^  tjb^re  at  that  tipn^^r-that,  after 
much  exertion,  he  found  out  the  otherrDeponeiVL^ 
Alfijpin'iKjught,  <nd'  the  latter  Ddp^ment  started 
tlttfcLiftenoettftain  tetera  received  from  the  P]ro9e^ 
cuiax^^of^Hmi^btiJ^rnmcmtBdn tbat4lie  Prosecute^r  - 
wi^)tiHHi(kt  ^e^  time  of  making  the  aflMayit)  iti- 
S^Obmjdes.^ .'     -  ■•     '''"■ 


Under  these  circumstances,  the  present  motion 
yimmsfmm^b,  ^^rtaev^afl  previous  applications, 
fof  ^e tsamBlpurpege  of  idischaiging  the  £streat«    ' 

PerCuriamt 

nizaDce.  .>...n..»o ,......-.,..,.....; 

vjuci  Garbow, 


^hir 

\  '  .        ...  J 

.  .11 

•     t  <»  • 

t  ,1  t     x,  ,  » 

'■ir   J  Ml       r-tJ 

.-.      >•  ♦•       ■!'( 
,jr';    >       ■  '     ••>' 

•  I    -n,  '-" t^ 

'    ii   J        ..   •   t 
1  ...I 

i       '  .   ,.  ^' 


18S8J  QAaaow^,  Bminu*    We;  tawy^  fartreiM*  da  what 


Im^-TSMIAB 


we  before  did,  in  the  case  of  a  party  who  was  ^ewn 
clabk.  jq  hayg  goae  to  America,  which  we  consider  to  be 
a  good  precedent; — ^that  is,  respite  our  process 
fym  time  to  ttme^  in  order  to  give  the  pasties  an 
opportunity  of  finding  the  ProsecutcNr  in  thft  » 
terval. 

.  Sir  W.  Owen  then  prayed  a  yearf  but 

The  Court  would  only  permit  it  from  Term  to 
Temu    And  they  then  made  the  foUowii^ 

, .  ,  Ox;4€;r>  that  Process  for  leyying  die  MH>uBJii 
i .   bp^respited  till  the  last  day  of  j;«^  T^HBi 


1833. 


fWdoy, 
Sl«f  JoKnary, 


Practice  ThORNTON   V.    PeLLATT. 


I 


[In  Equity.] 

^^^^^T  Motion  ^r  leme  to  file  Exceptions  to  % 
^IStor  Master's  Certificate  upon  a  reference  of  tin  iilii* 
^^^^^^ .  for  impertinence.  ;  \    ^  ^^ 

nJe4fa8iif>  .. 

c^!^r ^  !     '^^  ^^^^  Gkief  Baron  expressed  SMie^  siir^ 

k  i^rHiditfd    at  the  application  for  leave  to  do  what  be  odnbideitd 

mM  b^'MMei  wasof  course;  and  being  told  tbatitwiasootitndcired 

for>UM«uifli«i  necessary,  by  the  practice  of- thii^>(Do«f$iItOi(4ft2Atf 

.  ,r^r*^'  V  leave  to  except,  his  Lordship  referred  for  inform- 

;   ;  ,      al»niitD.tbeo$c6riofdBe€baM;^iwb9'ttM^ 

«    was  die  pi^acticfe  to  ap|dy  ibr  Ibavt^'in  d^ 

\  ,,       J  instance^  -^  .......:.- -     ,.  ...  .*'  u^'^J*- 

•i   '  ^         j\.  ;  Thereupon 


HILARY  nSMy  3  AMD  4f  €fflO.  IV.  TSS 

Thereupon  the  Court  granted  the  inotioB(a).  i^ssi 

TlMJbNT»if    : 


Ordered* 


PSLLATT. 


(a)  Vide Eytonv^ Dtckerij  ante^  Vol.  IV.  p.  SOS, 
¥^re  it  was  reported  to  be  the  practice  in  ilM 
Court,  if  a  Purchaser  should  be  dissatisfied  with 
the  Deputy  Remembrancer's  Report  of  ftVfe,  the 
course  is  to  apply  to  the  Court  for  leave  to  file 
Exceptions  thereto. 

Chief  Baron  Thomson  used  to  take  a  distinction 
between  the  Report  of  a  Master  and  his  Certifi- 
edte^  dbserving  that  a  report  might  be  excepted  to 
a^of  ctfurse,  but  that  leave  ii)ust  be.  obtained  for 
filing  Exceptions  to  the  Master's  Cert^ate. 


Phillips  v.  Stephenson. 
XHfiS  was  a  motion  that  the  Defendant  might,  f^^^^^^^l 

feet  or  a  mo-  ' 

Without  prejudice  to  Exceptions  being  taken  to  tk&  tion  ^«*?|^^ . 
several  answers  put  in  in  this  cause,  leave,  with  his  ceptiofa* »     • 

Answer  ftit   '^ 

derk  in  Court,  within  a  week,  all  receipts,  vouch-  c&ntt^in  mv 

,  ,       ,    '  '  1  qaalify  tWeIr   \ 

tfrs,iind  books  of  account,  relating  to  the  mafetem  order  Uyip^ii- 
ito  mtestion  in  this  sUity  with  liberty  for  the  Plains  i^ljudTce  toT . 
tiff.fto  mspect  them  in  persoisii.  bms  uXap«.  i 

n  Itw*  Btated  that,  tht  prelent  appHcotion^wds  ^^"JJjJS^ 
itaSe  6b  qUalffiedi  beifeaubf  it  wks  iconstd^redlto  be  ^p^^*; 
doubtful  whether  the  motion,  if  made  in  tbai»dj>*  pJ^JS^*** 

u  q     ,•    :    ;.  nary  nghttoexcept? 


i.^?L/    *^^y'**^*"^i  Wo^M  fK)i;  operate  i&  a-ft^irtw^  6if  fti^ 
^TY^    meintiePd  right  tb  ^kdept  to  thfe  airiweW,"bJft^  ^  i J^^ 

STEPREirfiON.  /; 

The  Court  said  thiit  ^y  ^6\x\dt6!k'tiimr^p^ 
niaturely  iiito  thaf  ^^ticm^  and  thttt  tbfe  PlaSMS^ 
tta8t^  abide  by  tfa^  consequence  of^  hit  4!Mtitthy 
inatter  of  ppactice,  observing  that  th^y-d^iildtffclli 
by  introducing  terms  intd  an  oidiaai^  ap^calilol^ 
p^Oitect  the  party  from  any  practieal  teitelej-'lrfttjl 
therefore  made  the  ^  '  ^  ^^  lo  ^«^«^ 

'  '  Order^  as  to  all  the  receipts  ^c/^^!«6ga% 
"    o  the  answer  to  be  in  the  lKe1fe^ftt'fa>fM(i 

'  ^'^'"'osiesdlaof,  rfi  the  usuatterih^/^tHfedclii^i^Pi^ 
be  entered  on  the  minute,  tHM'^^ibe  Okilt 
make  no  order  as  to  the  application  being 

'^^    '^gmhl^ti  withoufpr^nafce;;^*  ..ifnulsH 

no  Lj'n  -^  ii  ■  •  /  ■  ;  .'  '  '  m'*  r/j\\')U  ^nifiO'Ho) 
-  :•■  ',  '.'  ^.'  ■  ■'  '  .-^  /  •  -  :^^'^.A  t')  f!i«^  affj 
i'.-i,  p.       ^^■l    ^■"■>  iMH.  jfjl  1  -)J^  no  Lory/H 

7tAF«6nii|f.  Sweeting' V.  Weaver. '^^^  ^^'     ^"^ 

ffil/gpro.  ^"^^  William  Owen  had  obtained  a  Ru^,)0RiHfe9 

u^i^mentoi  P^^*  ^f  th^  Defendant's  bail,  calling  on  the  Plaintiff 

wbTih  fa^d*'  ^^  ^^  cause  why  the  assigntoent  of>  the^b^il  Jbppd 

^^h^"!"*  ^  tim  s^se^  apd  all  proci^cKUpgR  ^  hfd  .^^ec^h 

•ii(a({einciit 

{d?i^the      .„.T^«  jliMayiilt  of,  tl»euinfpliMBti,.i^fcq,WW)«ffof 

1*18101111  to 

absolve  lum  from  Us  oblintioD,  on  payment  of  a  snm  of  money  at  a  fatore  day,  on  tte 

Sttond  of  a  hreach  qf  goodjfdith  ia  pr9ceedlng  against  him  befora  the  time..notiriJdistaiMl- 
j  the  agreement  dUchara^tirfM«Mli.apflin  a  dutinctdem^ 
the  agreemant  u  «tated« 

^  tbe 
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"m 


money  within  a  stipulated  time,  to  be  discharged 
fi^^  jhi^oUigiatipn,  pq.  tk^  faith  lof  wbich,  ^  and  re- 
%|]|^  011410  pr<9C9^ings  beia^  Ukw  Pgainst  hiiQy 
^  4i4^A9t  proQura  apeoial  bail  to  be  put  in ;  and 
t)^9;iQ,tbe.ineanwbile»  and  before  the  expiration 
c^f  tl^time,  agreed  on  for  paymeqt  of  th^  vaoney,^ 
tib^iPlaiQtiff  proceeded  against  him  on  an  assigivr 
men t  of  the  bail  bond.  ' 


s™^iN» 


X^i-^^^^'^^^^  cause  on  ia  affidavit  deiarying  the 
l)l^<^i^f  f0tt^  {faith  alleged,  and  negativing  the 
%;^i^4)^a|i|davit  made  in  support  f^tbaj;  ground 

He  further  urg^d  agsuost  the  appiicMi^n  the  in- 
tervening delay,  the  writs  having  been  served  on 
the  28th  of  November  last,  and  declarations  de- 
livered on  the  1  fth^JPeteiiiftg; ,  indorsed  ^*  to  plead 
•*  within  the  first  four  days  of  this  Term,"  submit- 
ting that  notice'  of  (bis  application  should  have 
been  given  immediately,  and  the  motion  made 

e4Hi»x*ji'i-'  '-  -  '     '  •  ^-  i' -^ 

'>'I¥i  iadi^'d^ritehded  Oiat,  as  the  DefendAnfs  in 
tfe'^An-'withfe  bond  had  entered  an  appearanc* 
^w  »the^  4Sfr  Dteew»^/it  was  a  waiver  of  aby  a»-' 
sumed  irregularity  (i^). 

'^ol|{»e§tfr{>l(eld^fl!St^'{&6/4^i¥i  9a  mh  tt^se 


tf^  n'M.troilq 


}• 


»1JKIU> 


n'>       -  /    ..I  ."If 


cbol^tr  l[a9ffl,>3Tt:r 


vm.      «6  tfaia^  boiiiid  bjrtbe  fioaitire  affidftvit  made  it 
svBOTUfo    MBwer  to  the  dppUcsitkm  denying  the  engageifteirt, 
^gjj;,^^     nd  itkat^  io:  disGhorging  flie  mle^  it  rnuBt  b6  ultk 
cwfes. 


Rule  disdiarged  ntdth  CMti. 


1823. 


New  Trial. 
Where  tres- 


Wediudaif, 
99thJimway, 

^\^!J^^  Cooke  v.  Green,  *  ^ 

The  Plaintiff  hroi^ht  this  action  Q£itniS|iBa 
SrhicMSI  agWt-tha.Defenditfit  for  bveaking  andibtad^ 
Sie"r?ghuo^  *  certain  closej  ^nd  chpking  aod  fiUin^  i^.npood 
Iwde^l^'of*^  therein,  and  erecting  a  fence  thereon. 

acts  of  owner-  ,      :\  -,i^T 

ship,  &c.  be  ^-v       i 

§d«  if  thS^    •  ^^  "^^'  *^^  ^^  **^  ^^^^  hetoK  tbe.  LmdJekkf 
jadgewho      ^arqri  satd^comvHfnmry.  at  the  ladtlAaaidBesftr 

tnedthecanse    '•       ^  '      /»  ^^  ^     *f ' 

•hotoidcon.      ti^e  Coimy  Qt  H^tfi)rdy  a  veirdict  was  &ohdif» 

aider  that  ^«     .  •      y^   /»     j 

testimony  on      toei  JL/eteUOailt,  //;:::' 

either  side 

prewmderateSf  ..,;..  f,n 

and  so  direct  ^  •      ^i_      /»  n       .  -  . 

the  jury,  the        ixmtfn^  m  the  rollowmg  terni|tm6!(^edTfiDf  ]fliw4 

hTS^  bon^nd  to  shcw  causc  why  there  should  not  be  a  new  trial) 

andthlconrt'  ^^  the  gTound  that  the  venUct  of  the  ibey  ias 

newuS.  against  the  weight  of  the   evidence  of  arti  rf 

wm^IToSor  ^w^ership  and  continued  enjoyment,  and  the  di- 

JJSe  fw  a'  *  rection  of  the  learned  judge  who  tried  the  cause. 

new  trial  in 
snch  a  case, 

titeto^^reid       Circumstances  affecting  the  conduct,  and  im- 

impnting  improper  saotiwes  to  the  juiy  jn  fmdnig  tbek  verdict. 

Ownership  of  laiid  adjoimng  either  side  of  a  road,  priml  facie  eifWenca  of  ariffcctotto 
soil  eitcndmg  to  the  ceutw  of  the  road,  *     ^  "^         **n 

A  recent  riKbt  founded  on  an  incbsare  under  aji  act  of  ParlinmenL  docd  not  wjlca 
diatioction  with  regard  to  the  general  Jaw^ 
CobU, 

f  peachiqg 


I  /  ,/ 


peaeakig  (b6  tititegnty  of  BQittie(Ar.ttie  jusy  (iR^to    .  »«. 

wem  ^uggieated  4p  have  beem  .prdj]tidaecd  *  und  tany-     .  .cm^ 

|i«ie4  witbX  being  aboitt  to  be  unged  to: the  CdkMPt,     .ta^; 

from  affidavits  made  in  support  of  the  applicationr, 

they  refused  to  hear  any  thing  imputing  improper 

mctfive^  to  llie  jurjrmen  (a),  observing  that  they 

had  no  authority  on  such  a  motion  as  the  present 

to  tsdce  notice  of  their  misconduct,  even  if  a  strong  ''  \^ 

and  flagrant  case  were  made  out ;  and  that  the 

only  means  which  they  possessed  of  counteracting 

the  evil  consequences  of  such  misconduct  as  aflS^tp 

ing!  the  party,  wese  the  granting  new  trials  in  casfes 

f^beBd.  their  verdict  was  palpably  wrdn^,  to  ^teU^ 

MtBlcauae  that  fiiigbt  be  attribated. 

The  C!ourt  granted  the  motion,  ordering  a  rule 
>o\dldir.c&usci;  but  they  directed  particularly  that 
Qai:Q:^dbiallMile  taken  in  drawing  up  tib^  order,  to 
evtlbde*  every  diing  which  might  be  consttued  to 
indicate  that  the  rule  was  founded  on  the  last 
ground  of  objection  now  taken  to  the  verdict,  im- 
puting partiality  to  some  of  the  jury. 

TheXorcf  Gutf  Baron  now  read  his  report  of 
the  evidence  given  on  the  trial. 

The  substantial  efiect  of  the  whole  was,  that  the 
Plaintiff  had  proved  at  the  trial  the  following  case. 

The  pond  in  question  was  nearly  surrontaded  by 
the  Plaftttiff^s  land,  excepting  one  part  whicfa  ad- 

(a)  Vide  Onionf  v.  Nash,  ante,  toL  VIL  p.  203. 

.  :  ;..  .  joined 


// 


930  .    ouM^iirvHJt 

IMS.      jamedM!  old  toki  thit  plMitd  tbmttgir  tho  fU» 

^^  liottKiathe6ooupatkni<i£I)efiiiiihuit,  Uteflifa^ 
tiflP  had  procared  «htt  road  to  be  stopped  ttpfegNii 
order  of  Magistrates^  except  tbat  email  poft^at  (Hit 
end  of  it,  wbidi  lay  between  the  I>efradaol*irsHfete 
and  the  pond,  extending  nearlj  along  one  iMe'dr 
the  pond.  The  Defendant  had  laid  duB)j^  «»lhtt 
part  of  the  old  road  next  the  poodf  ta  «W<glltt 
damage  of  the  water,  which  the  cattle  Iwd  iefiMsi 
to  drink  in  consequence.  The  Defeodmit  lnd|  Id^ 
terij  inclosed  that  part  of  the  road  aod  ifNihrof 
the  pond  (which  he  had  also  fflled  iip)y^aaaUi| 
a  ibnce,  and  that  was  the  trespass  wtBobrwai  lUl 
sdbjeob-matter  of  the  present  actioni  IBke^fMiti 
hooae  and  etable  in  the  occupation  < 
ant,  and  liie  land  adjoining  tite  pond^v 
veeently  the  property  of  ooe  pwaah^- 
bov^t  it  of  Lord  JEsmr,  the  oH^oar  i 
whole  estate,  till  purchased 
the  former  by  the  Defendant's  landlord;;! 
by  the  Plaintiff. 

The  Plaintiff  gave  evidence  of  aetsisf  cwieflM^ 
m  his  having  ofien^  cleaned  out  die  pond^  atidl^l 
the  mud  and  soil  on  his  own  land,  and  h»9klg'4d$ 
inclosed  part  of  the  pond  by  making  afesoea^MM 
it,  which  he  had  left  opea  at  the  bottoitt;       '   ''   ' 

On  the  part  of  the  Ddbodrat,  k^Mn  pMfsdtf 
a  person  who  had  occupiadthft^^teldflMfflMlM 
and  stable,  and  the  other  property  surrounding  the 
pond  before  it  was  sepMNrt^ty^MBfiig^'iMl'to 


mijcnpMmm^  A^mjrA4f^wBak  iv.  t^t3& 

lAp^nuwmfilMii  and  tbot  the  pond  wa»  punt  of  hkc 
i$MSW¥)l^  tmt.^dt  tboyw^re  afterwards  intrloMd 
hy4^  #fIV^rliaa)«nt.  He  proved  vairious  acts  of 
Sii(««i«N|p  dP'tbe  fitrt.of  himself  as  tenant*  Ht 
JlllfjtrteAthatibe  had  ai^Ued  to  his  then  landloni^ 
i«MAj£l(i»r/'tfir.whofa  the  lands  had  been»  ailtrttsd^ 
^]lnpAni«iibQ><)D«itioiDfce  part  of  thapotid^  bat.tliat 
V«iiii7dstti|^.rfaftiaed  it;' giving  as  his  leasoiiifiM' 
fBdk»f^<||btbe\voidd^^^^  0«e(tf 

iUt  wlDctank/pcflMfd  that  he  iuul  cleaned  ,aob  Aha 
fMhfli^^il'ae  o»mont:aiid  meant  to  bamrlaki'/ffae 
<wi;>rfliiaite8a  hod,  Imt  the  Blaimiffiaerit/faiaDmKni 
k/Uihi^oUB  (Plaintiff's^gnfruiiA;  MT^l^h 
ft  ^mnplaiii.  Ther  roflid  hfakmon 
«Ml>0«dfMdIikke,  Defdadafit^a  stable  ^aa  pwrod 
^liHeotte  ^Mffamani  of  access  wbieh*  the  Da^ 
^Mtafetfc^ittlitta  tetter.        i 

'.  ■.  •  »  * 
The  Chief  Baron  directed  the  jury  that  it  had 
^MM:?k|iiayW.that>* the. Plaintiff  was  ownet  irf'/the 
Jk^llMBg.limd,  and  that  the  rule  of  law  vasithaA 
llll^QiMeiit  of  land  adjoiniag  a  road  weiTe  entitled 
MtjfMw  |NM>perty  to  half  the  soil  of  the  road»  wh 
less  a  coQlmry  light  vera,  piwned.^  and  that*  be 
considered  the  weight  of  the  evidence,  in  this  case, 
^4)i»&ffQi«><tf  the  J'kiMifv^Utttha^^^  a 

!iaifUcii6H^.tlM'Pjif«odai»t« ..  »     >m.^  -  '^•*  n    < .  •  .> 

IMNidMi  d  D  there 


1^3-  there  having  been  emdmce  giiwi  on  boA  sides  ui 
this  case,  it  was  tlie  provinee  of  die  jivy  to  clete^ 
mine  it,  and  their  verdict  was  conclusive. 

He  then  entered  particularly  and  mioutdyinto 
the  evidence  given  on  the  trials  subttiitting  that 
the  testimony,  on  the  part  of  the  Defendant^  hi 
furnished  at  least  as  strong  a  case  as  thatwbiob 
had  been  produced  in  support  of  the  action^  mi 
that  the  acts  of  ownership^  such  as  they  vem 
proved  nothing  for  the  Plaintiff^-*«that  the  &€*  th^ 
the  whole  of  the  soil,  until  it  had  been  ceoaotijr 
inclosed,  having  been  open  to  the  public  ^as  vrats 
or  common  land,  distinguished  this  case  from  those 
wherein  actions  of  trespass  weoe  bnwght  to  ^try 
rights  founded  On  ancient  possession  ;  ood^do^ii 
truth,  M  ftr  from  the  Defendant  havhrngtmifumi 
on  the  Plaintiff,  the  Plaintiff  and  the. pqUkN 
been  trespassers  on  hinu  .:   i  ; 

If  any  injury  had  been  done  to  the  iBa^tift  a 
consequence  of  the  Defendant  having  oocmipted 
the  water  of  the  pond,  it  was  ufged  be  oeuld&m 
no  remedy  in  this  action  of  trespass,  but  he  should 
have  brought  an  action  on  the  case. 

It  was  also  urged,  that  the  utmost  pos»ble 
amount  of  the  damage  consequent  upon  such  a 
trespass  would  necessarily  be  so  small,  if  the  right 
were  on  the  side  of  the  Plainti£^  as  to  furnish  at 
once,  and  in  limine,  a  conclusive  and  unanswerable 
objection  to  the  applicaiioh  for  k'iaimi'<^M'b<^6cM- 
ing  to  the  useful'  rule  ii^ttelt  twpiSbtmi^poA  ^ 

all 


ail  Ae  iCoan«»  voA  that  i»nseqtt«ntly  this  rule      19U. 
flught  1»  be  dktbaiiged.  ;  *c^ 


<kMICII, 


Comyrij  in  support  of  the  rule,  was  stopped  fay 
the  Court. 

Bjchabds,  Lord  Cliief  Baron.  In  a  case  of  this 
sort,  we  are  of  opinion  that  the  verdict  of  the  jury, 
under  the  circumstances  in  evidence,  ought  not 
to  conclude  the  Court  where  the  true  object  of  the 
action  is  the  determination  of  a  right,  which  it 
fi^oidd  be  the  effect  of  the  verdict  to  decide  con- 
ckifiively; 
.M    !.      .  • 

'  rFot  tfab  Biunfe  reason,  we  think  the  extent  of  the 
tr^sfulasy.and  the  damage,  cannot  be.  taken  into 
b«i»i{^6fati0A  by  the  Court,  aa  an  objectioa  to  our 
^£bthi^ithe.Plaintif7-A  new  trial.  We.dre  all  of 
opinion  that  there  ought  to  be  a  new  trial  in  this 
case :  and  as  we  send  back  the  case  on  the  evi- 
<feQi^e.giveinifii<  the  cause  on  the  former  poedeion, 
lvc6<ithiiiiia  it  rights  .&r  bbvieuB  reasons^  to  aay 
Botttib^^moie  than  that  we  must  make  this 

Rule  absolute. 

•  ^    --  ,  Costs. 


-.''-'•'  '  189S. 

r.      i.     r  .1.  ^     .      '        ^  y         .      ,,  .  v^^v-^ 

J  Bell  and  Others  v.  Horton.  izth  Fefcmory. 

Oifcf^^^\iP0ti<»  qSI>p  if.,  jr«^«i  that  the.D!efei»4apt  The  court  win 

-  .  -If  •  •        ./»    1     -1  now  give  time 

frf  tbji8^iC&»iet  T9ight  w-ve  tiiqetpr  justify  hm  at  a  to  jnstify  baii 
; ,  S  D  2  Baron's 


16i^d^ 


Baron's  Chambers  after  Term,  the  Coart,  after 
much  hesitation,  in  consideration  of  their  havrng 
heretofore,  in  all  eases,  refused  to  permit  a  justifi- 
cation at  chambers,  granted  the  motion. 


*^*  This  accommodation  has  of  late  beea  exr 
tended  by  the  Barons,  to  most  of  the  various  mat- 
ters of  business  which  the  other  Courts  permit  to  be 
transacted  before  a  single  Judge  at  Chambeis^  but 
which  have  heretofore  been  uniformly  refiised  to 
be  taken  there. 


1823. 


12th  February, 

The  Court  will 
not  change  the 
venue  from 
the  coanfy  of 
Gloueesttr  to 
the  city  of 
Bristol,  in 
Hilary  Terra, 
on  the  nsnal 
affidayit, 
althongh  the 
Defendant 
swear  to 
merits,  and 
offer  to  pay 
into  Court  the 
debt,  and  a 
sura  of  money 
to  coyer  Costs. 

A  Role  ob- 
tained on  such 
an  application 
discharged 
wUh  Costs. 


Broadrick  v.  Clark  and  Others. 

Richards  shewed  cause  against  this  ruje, 
which  had  been  obtained  by  Mannings  calling  oil 
the  Plaintiff  to  shew  why  the  venue  in  this  case 
should  not  be  changed  from  the  County  qf  Glou- 
cester to  the  City  o{  Bristol.  The  application  Uift^ 
been  made  on  the  usual  affidavit,  the  Defendant 
also  swearing  to  merits;  and  it  had  been  propose^ 
as  the  terms  of  granting  the  motion,  that  the  De- 
fendant should  pay  the  debt  into  Court  (27A  is.% 
and  30/.  to  answer  costs. 

The  ground  of  opposition  to  the  motion  was  the 
established  practice,  which  precludes  a  Defendant 
from  changing  the  venue  in  Hilary  Term,  into  a 
county  where  thefej^pd  np  S^iu^mer  Assizes,  which, 
it  was  insisted,  was  peremptory,  and  could  not  be 
departed  from. 

In 
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In  support  of  the  rule,  it  was  urged  that  the 
practice  was  oot  without  exception,  and  the  offer 
of  terms  was  pressed,  as  distinguishing  this  from 
the  ordinary  application,  and  entitling  the  party 
to  favour,  where  the  object  of  the  motion  was  to 
save  great  and  unnecessary  expense  where  merits 
were  sworn  to. 


1633. 


Broaortck 

ChAKK 

and  Others. 


The  case  of  Walton  v.  Hutbm  (a)  was  referred 
to,  where,  upon  a  motion  to  change  the  venue  from 
London  to  Cumberland^  in  Hilary  Term,  upon  tbe 
usual  aflSdavit,  the  Court  refused  the  applicatioQ, 
on  the  sole  ground  that  the  affidavit  did  not  swear 
to  merits,  and  the  party  was  directed  to  Amend  the 
affidavit  in  that  respect. 

.  Per  Curiam.  The  rule  which  the  Courts  have 
adopted,  that  they  will  not  change  the  venue  in 
Hihfy  Term  to  a  county  where  there  are  no 
Spfi^g  Assizes,^  is  one  which  ought  to  be  adhered 
^o.,  and  in  t^is  case  we  are  of  opinion  that  it  ought 
not  to  be  departed^  from.  The  difference  in  ex- 
pense of  trying  a  cause '  in  G/owce^fer  or  Bristol 
c^not  be  very  great,  as  it  would  be  in  the  case 
oyj^ondon  and  Cumberland.  We  see  nothing  in 
the  foundation  of  this  application  to  induce  us  to 
except  it  from  the  general  rule  of  practice.  The 
rule  must  therefore  be  discharged,  and  with  costs. 


,  Rule  discharged  with  Costs. 


I    ♦iti 


111         i 


MEMORANDA.  • 

In  the  course  of  this  Term,  Sir  Geohge  Wood 
resigned  his  office  of  Baron  of  the  Exchequer,  &c« 
&c.— delivering  his  Commissions  into  the  hands  of 
the  Lord  Chief  Baron.  / 

In  the  foUoi^ing  Vacation,  John  Hullock,  Esq. 
Serjeant  at  Law,  was  appointed  a  Baron  of  his 
Majesty's  Eixehequer*  i  -^  n  ( I  1 

^      .    ■■  •.     »•...".)    i.It 
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SITTINGS 

AFTER 

HILARY  TERM, 

4  GEO.  TV. 

GRAY'S  INN  HALL. 


idss. 


WiLLUMsoN  V.  Thompson  and  Odiers. 

5  Lord  Lonsdale  and  Others. 
**  ,   -rw  1  Friday, 

HuTTON  ind  Others.  ftntFe&nur^. 

JL  HESE  causes,  which  bad  been  frequently  hcfttt-e     costsCm 
the  Court,  (the  issues  and  orders  from  time  to     Defendants 
time   having  been  often  tried   and  sent  down  J^^de  piahl"** 
again  (a))  now  came  on  for  further  directions,  J{j^**J*'^g'^"' 
chiefly  as  to  the  question  of  costs,  the  parties  hav-  fJi^^^S^^i,* 

directed  to 
tttwt  th«Coort  Id  dcteimiiiiiig  thequeitiMi  of  roodas  raived  by  the  an&wer,  aocceeding:  on 
seyeral  occasioDs  m  obtainiog  verdicts,  which  were'  afterwards  snccesslvely  set  aside  as 
aot  satiaAictory  to  the  Cdurf  of  Equity  <nd  new  trials  granted,  the  last  being  talcen  by 
the  Plaintiff  at  law  by  consent,  each  party  to  pay  his  own  co«ts  at  law  and  in  equity — 
BUl  dismissed  on  fnrtber  directions  without  costs. 

So>  where  the  Defeadaal  in  eqnity  (Plaintiff  at  law)  ailer  tw6  trials  of  the  issue,  on 
the  third  reformed  the  issue,  and  thereupon  the  Defendant  at  law  (Plaintiff  in  equity) 
obtained  on  petition  an  order,  that  the  issue  shoald  be  taken  as  confessed  after  the  cause 
had  been  carried  down  and  notice  of  trial  given,  the  bill  was  dismissed  without  costs,  on 
the  ground  that  the  Plaintiff  in  equity  had  been  misled  by  the  Record  down  to  the  last 
moment,  the  Court  holding  that  the  defence  should  be  so  stated  in  the  answer,  as  that 
the  Plaintiff  might  be  fal^  and  accurately  aware  of  the  whole  of  the  matter  really  in- 
tended to  be  ultimately  relied  on,  In  resistance  of  his  demand  in  the  suit  in  equity. 

Where  alter  several  trials  at  law,  the  jury  ultimately  found  in  one  case  a  verdict  for 
the  modus  (a  district  modus)  not  generally  and  as  laid,  bat  with  an  exception  of  certain 
tends  within  the  district,  not  describing  what  lands,  or  in  whose  occnpation  they  were, 
and  In  the  other  a  verdict  also  for  the  modus,  bnt  the  p^aUa  was  accompanied  with  a  cer- 
tificate of  the  judge,  naticing  certain  exceptions  to  the  modus — ^tbe  biUs  were  dismissed 
wItlMMil  casta. 

Cases  af  modnses  finmd  dlfferinf^  firom  those  laid  in  the  answer,  arid  directed  to  be 
tried  by  the  issue  ordered,  but  received  and  acted  upon  by  the  Court,  disapproved,  and 
tf^  reasons  stated. 

(a)  Vide  ante,  Vol.  V.  p.  25.  Williamson  v.  Lord  Lonsdale,  and 
Vol.  IX.  p.  186.  et  seq. 

ing 


subscribed  to  the  postea^  the  Defendant  at  law  (the       WW: 
Vicar}  applied  for,  and  obtained  an  order  for  a  new  ^rLtiAMiow 
trial  in  Hilary  Term,  1822,  but  when  the  cause    THutpiOH 
(^Aobinson  v.  WiJUamson)  had  been  carried  down,    ""^  othen. 
the  vicar's  counsel  gave  the  Plaintiff  a  verdict  by 
consent  with  respect  to  the  Winton  modus,  each 
party  to  pay  his  own  costs  at  law  and  in  equity  as 
to  that  township. 

With  respect  to  the  township  of  Mallerstang^  the  ]S^uS^nf 
Vicar  (the  Defendant  at  law  and  Plaintiff  in  equity)  *"'**• 
after  notice  of  trial  had  been  given  to  him  for  the 
Lancaster  Summer  Assizes,  1821,  presented  a  peti- 
tion to  the  Lord  Chief  Baron  then  on  the  circuity 
and^obiain^d  an  order  thereupon  that  the  issue 
shdtild  be  taken  as  confessed,  and  that  all  further 
proceedings  should  be  stayed  without  prejudice  to 
the  Defendants  in  equity,  setting  down  tb^  cause 
for  fiii-ther  directions.    This  township  of  Mailers-^ 
tangy  tras  one  of  those  in  respect  of  which  there  had 
be^'  atl  order  made  (on  petition)  for  a  rehearing, 
18th  May  J  I8l9(tf),  but  the  additional  evidence 
giverr  upbn  that  occasion  was  not  considered  suf* 
fici^t^t  to  enable  the  Chitf  Baron  to  dispense  with 
the  issue  which  had  been  directed  as  to  that  town- 
ship. An  application  had  been  made  to  set  aside  tlje 
verdict,  which  was  aJ^erwards  obtained  oa.the 
ground  of  the  order  for  a  rehearing  having  been 
pronounced,  but  the  Court. refuse4  the  motion^  con- 
sidering that  such  an  ord«r  did  not  operate  to  stay 

.  •     (a)  Vldfe«Mlr,Vol.  IX.p.  196. 

the 


1823.       ing  com^  to  an  arrangement  between  tbem|^]^e^ 

W4AUMM»  ^^^  rfe^iilt  of  which  was,  that  verdicts  had  b.eeo 

'rtioMploN'^^tered  for  the  Defendants  in  equUy  ( Plain  tifis  at 

u4  Qt^oTf,  •  law)  by  consent.    TKe  principal  point  discussed  oiir 

the  present  occasion  ^ras,  whether  the  Defendants^ 

having  succeeded  to  a  certain  extent  at  law,.  9S^to 

part  of  their  case,  and  consequently  in  equity,  iii- 

asmiich  as  they  had  obtained  verdicts,  were  en^tl^d 

to  have  the  bills  dismissed  as  against  them  so  fair, 

with  costs.  ,» 

"'■■"'•■  ,;:.      '  .  •  ..  ..■    -.•       i.v:/ 

'  On  the  last  occasion  of  trying  the  several  issueSt 

in  which  the  Defendants  were  Plaintiffs^  verdicts  ^ 

had  again  been  found  in  their  favour  establishing.;. 

the' Wtftton  and  Mallerstang  moduses  pf  J5^^  aii., 

IsS'/^d:^  in  lieu  of  the  tithe  of  grass  ,mad?  lintp 

nay,  and  of  agistment. 


Thfe  Wtnion  modus  of  15^.  was  first  tdiecj  on  an  . 
iss6e  diVec'ted'  by  the  Court  for,  t^at  jpUjTJJosc^  , 
(Sittings  after  Michaelmas  Tern^,  J.81^),,2^;^.^., 
Westmoreland  Summer  Assizes  in  i81,9.     Xt  w*^. 
afterwards   tried  at  Lancaster^  ^  2it  ,%\it  ^Bxxvani^ 
Assizes  of  1821,  when  verdicts  were  found  oix  ^fch 
occasion  for  the  Defendant  in  favour  of  the  modus,  . 
The  verdict  on  the  last  trial  having  beep  qu^ified 
by  the  certificate  of  the  learned  judge*  (Holrt^dJ 

*  "  ThaUhe  said  payment  of  1 5«.  was  exclusive  of  a  certain  pfj* 
mettt  of  ^^.  %d.  per  annum,  which  has  ^en  made  lo.thc  vicar  of 
the  said  par ieb,  his  lessee  or  fanner,  in  iieu  of  certain  tiUics  of  that 
part  rf ccrtainlanda  called  Coatgarth,  which  Mes  within  fl^e saiid 
township  of  Wintou ;  and  also  of  a  certain  other  yearly  payment 
which  has  been  made  to  tjie  vicar  of  fhe  s^d  t)ari$h,  his  lessee  or 
farmer,foror  in  respect  of  certain  tithes  for  certain  other  landscall- 
ed  Improvement,  belonging  to  a  tenement  called  Rookby  Scarth." 

subscribed 


subscribed  to  the  posteoj  the  Defendant  at  law  (the       ^S»r 
Vicar}  applied  for,  and  obtained  an  order  for  a  new  vitLiAMww 
trial  in  Hilary  Term,  1822,  but  when  the  cause    TnoiViOH 
(^Robinson  v.  Williamson)  had  been  carried  down,    ""^  othen. 
the  vicar*s  counsel  gave  the  Plaintiff  a  verdict  by 
consent  with  respect  to  the  Winton  modus,  each 
party  to  pay  his  own  costs  at  law  and  in  equity  as 
to  that  township. 

With  respect  to  the  township  oi  MaUerOang^  the  ]JX!*f4^ 
Vicar  (the  Defendant  at  law  and  Plaintiff  in  equity)  ^ 
after' notice  of  trial  had  been  given  to  him  for  the 
Lanciister  Summer  Assizes,  1821,  presented  a  peti- 
tion to  the  Lord  Chief  Baron  then  on  the  circuity 
and  ^obtain^d  an  order  thereupon  that  the  issue 
shdtlld  be  taken  as  confessed,  and  that  all  further 
proceedings  should  be  stayed  without  prejudice  to 
the  Defendants  in  equity,  setting  down  tlyi  caute 
fot^fiitthbr  directions.    This  township  of  Mallerf-^ 
tangy  ^as  one  of  those  in  respect  of  which  there  had. 
be^'  an  order  made  (on  petition)  for  a  rehearing, 
18th  ik^<tn/,  I8l9(tf),  but  the  additional  evidence 
given  updn  that  occasion  was  not  considered  suf* 
fictettt  to  enable  the  Chitf  Baron  to  dispense  with 
the^  issue  v^hich  had  been  directed  as  to  that  town- 
ship. An  application  had  been  made  to  set  aside  tbe 
verdict,  which  was  aJ^erwards  obtained  on. the 
ground  of  the  order  for  a  rehearing  having  been 
pronounced,  but  the  Court  refu5e4  the  motion,  con- 
sidering that  such  an  ordcir  did  not  operate  to  stay 


{a)  Vide  nntf.  Vol.  IX.  p.  196. 

the 


THOMPfOV 

and  Others, 


morekmd  Sufnmer  Assizes^  1821^  when  a  verdict 
was  found  for  the  Plaintiff  in  the  issue  of  TunstaB  v. 
fVilHanwmj  the  Defendant  in  equitj.  In  the  fol- 
lowing term  that  verdict  was  set  aside,  Mrith  a  re- 
ference to  the  Master  to  tax  the  Defendant  jHms- 
4tiaUf^  his  costs  of  appearing  upon  the  applicatioo. 
A  subsequent  application  to  give  him  the  costs 
of  the  trial  of  the  issue  was  refused  by  the  Court, 
who  were  of  opinion  that  they  should  be  tahqn  to 
be  costs  in  the  cause.  An  application  was  then 
made  for  altering  the  terms  of  the  issue,  so  as  that 
the  modus  to  be  tried  (which  had  been  ficaned 
to  correspond  with  the  answer  and  d^ree, 
wheifein  it  was  stated  to  be  ^^  payable  by  thft  laad- 
<^  owners,  or  some,,  or  one  of  them,  on  behalf  of 
^*  the  others  or  other  of  them'')  ^lould  Ue;  worded 
as  ^^  payable  by  all  the  landoowners^  or  by  some 
^^^QV^  of  them  on  behalf  crf^  all  of  them.:",  and 
an  order  was  made  at  the  Sittings  aft^ r  Trimty 
Term  (24th  Jtme)^  far  so  altering  the  terms  of  Ae 
issue  upon  payment  of  the  vicar's  costa  pf  ^pear- 
ii^  on  the  application.  The  issue  was  thereupon 
redelivered,  and  notice  of  trial  was  given  for  the 
ensuing  Lancaster  Assizes.  The  Record  wastnade 
up  and  sent  down  ;  and  then  the  vicar  presented 
th6  petition  and  obtained  thagrder  as  above  stated. 


Naiihhff  iflsne.       As  &£  as  thcse.  causes  respected  the  issue  as  to 

the  township  of  Naithiff^^^rdered  for  trying  the 
modus  of  35.  6^d.  as  covering  the  tithe  of  hayaod 
agistment  within  that  district  which  modus  the  jury 
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feutid,  hut  with  th6  8>flowifig''eRe0ptioi]9  ^^  eaeept      Mte. 
sikh  part9  tf  Wharton  demesne  as  lay  mthin  Ike  ^^|^^^^ 
iamtsMp**,  it  had  been  contended,  on  comrng  en         ^* 
fclr  ftrthter  directions  (Hitory  Term,  18SS),  that    andOthcn, 
radfa  a  finding  was  substantially  against  tbe  awdiis, 
ntgatiVing  its  existence*     The  questions  arising 
Wk  that  finding  were  verjr  fiilly  discussed,  and  tbe 
tnatter  was  adjourned  for  judgment* 

'^  The  main  question  which  had  been  made  on 
'%hat  occasion  was,  whether  the  findibgof  tbe  JQfy 

ttmounted  in  efifect  and  substance  to  a  verdict  fer 
'  or  o^inst  Ae  Defendant?  or  whether  it  was  adverse 

t6,  Of  in  filvour  of  the  existence  of  tbe  modus? 

r 

^tehobghlt  was  dilKrent  in  terms  from  that  which 
'bad  bifeetf  set  up  hj  the  answer,  and  whitah  it  bad 
'  1)fc4ii  the  object  of  the  issue  to  try. 

''-FofMtn^i^j  Martin^  and  Baieler  for  the  Plain«. 

-  tiffi' at  latf  (Defendants  in  equity)  contended  on 

^ilhef  6fie  haind,  that  althongfa  tbe  jnry  bad  added 
':^n  exception  to  the  modus  found  by  tbem^  which 

^^h^d  not  been  stated  in  the  answer,  nor  made  part 
of  the  issue,  stiM  it  was  a  finding  Kibstantially 
eirtabfisbing  n  modus  payable  in  lieu  of  the  tithes 

'  in  dispute,  in  respect  of  the  lands  in  the  Defond^ 
ani'is  occupati<»i;  and  that  therefiure  the  wBrdict 
entitled  the  Defendants  to  insist  on  it  as  a  finding 
in  ikvour  of  the  modus.     And  they  insisted  that    • 
thenmntifPs  bill  ought  therefore  so  far  to  be  now 

^  dfsitoissed  with  costs. 

^  '^^fii  support  of  that  first  proposition  they  cited 

the 


i^S»i      tbe  ibUowitig  autboritiss.    Ill  theioase  of JTn^Hf  t. 

Ij^MMtoir  ^^^^  find  Others  (aX.  an  issuelflad.been  directei 

TKOMPfov    ^^  ^y  wfaetber  tfaece  existed  a 'COmpositidti  jxaii 

•iMi^oihpra,   discbaiiging  certain  laiids  in  the  pteaessien  of  ^a 

Defendants  from  the  payment  of  tithes  in  kind. 

The  jury  fbimd  a  verdict:  fi>r  the  FfmntiM^as  to 

part  of  the  lands  said  to  be  covered  by  thaicma- 

position,  and  for  the  Defendants. as  to  cither .paitL 

The  postea  was  endorsed  that  seventy  acres  of  ibsd 

in  the  Defendant  JFo/Arar'^  possession  wt^egnoUdi 

and  enjoyed  in  fiill  satisfaction  of  all  tithM  aiishig 

upoa>  &o»  **~--cerAim  parts  <}f  the  landd  heloBg^ 

*  tog  to  stme  of  the  Defendaixts^-^^^^Modilnekasito 

other  parts  &c. menftion&n;  .Mbfr,iaaSs)te 

the  possession  of  others  of  the  Defendants. — Upon 
tfaiktifiiidtiip  (the  Gowt  t>rdered  ithe  ;:^fttnastffied 
Defimdsmis  fp^.a^ncount^andntha^  ^HeliDeloD&ii 
Seager  be  dismissed  with  costa  ibtf^  5>ab  laitrsiAcl 
in  equity*  Report  confirmed  as  to  Defendants 
JVTaJfor  i and  AnilAi  without  cMta.ppieifciKnJii^e. 
Tb.  theisame  point  they  cit€ul^:AlsOi:i{r«^gto(9^ 
JRobim(m{tl)^  and  BeMeUv.  AB^nij^^}^  ;-o7  jJ 
■••:'''.  r  [  ;'a  hliioi!- 
They  next  adverted  to  the  cai^<€'M(irBh0  9i 
Laifooek  (cQ,  where  an  issue  ^xtettsii  ib^itttf)^ 
modus  c£sL  a-y^r,  ini  Iteo;  of  ibe  (tithes  j^f^ftnj^ 
a^iitnient,  l&ab^  calvi^s^  w»qI>  Jambav.  Md  «i}i« 

^a)  12  Wood,  T.Dec.  ^115.  _^  ^  ., 

To  a  question  put  hyihe^ dhi(;jrBaron,  it  was  saia  foal  toe  re^ 

«crtiSeake;j«nvai;9art(o£tbeYefAi&u3  oibil  ni  r:ln£bndion 
^^  .  .    ••  The 


'  The' jUfy'^nndi' litre  was^  fta  suck'nui^  *»      iSSil 
jLH^;«d<  by  theiPlaintifis  in  the  issue^  ^vit  «^  wnniAiiwofft 
fiund  that  m  modus  of  SL  a*y ear  payable  ta  lieu  of   x«dwk\>* 
Ab  tithes  oi'miilk^  ^cool,  lambs  and  caives^  anly^      '    «B4<>fliet^ 

.  The  Court  thereupon  ordered  tbe  Deputy  Re-- 
HMBoabrancer  to  take  an  aocoimt  of  what  was  due 
fMii»the  Defendants  for  the  tithes  of  hay  and  of  agist* 
itteoit  daaanded  by  the  bill,  and  also  of  what  was 
Aue  fimm  the  Defendants  fi>r  the  said  modus  of  sL 
at^rary  bat  without  costs,  the  Plaintiff  to  have  his 
ejosfcsi  ait  Idw^  Bill  to  be  dismissed  without  costs^ 
si^  fitf  asithb' same  sought  on  account  of  the  tithes 
of  odives,  wool,  and  lambs^ 

ij'OBiuit 'they  much  relied  on  as  a  stroog  deeimm 
ksAfKita^fiht  present  verdiqt^aa  a  fining  of  ^^ 
iMievftfi  tbe 'Defendant. 

. :» l{jRic»AiiDS^<  ChirfBaron.-^Thut  certainly  seems 
te  lmi^a;u$trdng'  oase^  but  I  must  say  that:  I  should 
be  very  utiwitliiig  to  be  bound  by  it^  and  if  i 
should  find  it  so  strong  as  to  be  obliged  to  submit 
tn  iCi'  £  sheuld  dO'  so  most  reluctantly.  For  the 
moft^art  we  know  nothing  of  the  circumstancek 
9fitheteasesin  which  the  decrees  that  arecoUected 
iii'^^r^'  WoaidPs ) book  were  prcmounced,  and ' thef 
cannot  therefore  be  used  in  g^ieral  as oauthcaities 
furnishing  principles  which  can  be  conveniently  ap- 
plie4XQ  pt^er  cas^s.  I  have  certainly  always  under- 
*tP84  ttw^i^i  iti;WWnttoft.lwwi4on  4uty.  of  occupiers. 
Defendants  in  tithe  canitasy  adlflmgr up  moduM^,  to 
st'dEg  tiUiitC^fence  if^tt^'  ^iredision,  aind  sO'^a^  that 
'^iT  Plaintiffs 


TS9  aiTTjyGi  afzeb  hiljl&t  TESsit,  4  pjoa  iy# 


Pki{Dt(£&  amy  kiKyw  with  flottie  dttgueedf  certainty 
^^""^^^  wfa«tctt6  they  will  have  t<^  meet;  IffaaissttoaltDiild 
TwMM^w  ^^ '  ^^^^^^  FlaiBtifik  have  a  ng^  totavalli  thein^i 
Md^Mhm.  selves  of  an  untnte  defence.  If  a  Defeodaot  aets 
up  a  modus  of  6d.  as  covering  a  farm  and  protect- 
ing it  from  payment  of  tithes  ia  Jdnd,  rniditi^on 
the  trial  of  an  issue  directed  tn  tiy  that  moditt 
flbould  ptove  an  annual  payment. of  ^tL  a  decMt 
for  an  account  must  go  in  such  a  casei  ■  If.it  cod 
be  shewn  that  the  practice  of  this  Court  bos  bosh 
uni&rmly  otherwise,  perhaps  I  may  in  that»  tsaH 
be  obliged  to  hold  it  to  be  my  duty  to  abide tiryi|t» 
however  I  may  disapprove  of  soidi  debtdne^  kk 
I  shall  expect  to  have  it  shewa  to  he  .suchnKpstiU 
blishedunifOTm  practice  as  that  it  canikot  onifaat 
accbnnt  be  delnrted  from^  At  present  rij  {fed 
atiiKious  to  throw  out  this  opimen  b^-MKytoi  iobt' 
servatioQ,  becmse  what  these  cases:  >acb':saidliie 
establish^  is  quite  inconsistent  with  <thll^^^neipl 
notion  I  hav6  alkvaye  had  of  wbatltas)  liglfctKiindl 
proper  to  be  done  in  causes  so  iciooumetiuaced:  \i£ 
I  am  not  con%ct  in  the  view  I  haveoff  this  naatten^ 
it  is  qaite  obvkos  that  the  PlaintifF'migftt^ioniQrhiy 
occasion  of  a  bill  filed  for  an  acceunt  ef 'tithes  .iit 
kxndy  be  entrapped  into  prosecuting  to  a- deriree 
aniexpensivie  suit  ^  and  when  the^cause^has  reaehcd 
the  stage  of  the  trial  of  aa  issne  to  get  at  the  tfutk 
cf  the  defimce  upon  the  iieco^taiiid>  the  fi|ets<of 
the  case  as  slated  <m  eithisb  ade,  :thti  PJointifFsJi.to 
his 'Surprise^  must  submit  to  haveKxnew  aaditbtdl)^ 
diflEerent  matter  of  defence  esfad^Hi^ed  against  him 
at  law^  and  that  at  Ms  own  expense*  In  that  way 
he  would  Always  W  punished/ Hicciiis^' the 'De- 

fendant 


feodatit  either  does  mot  know  hbown  case,  ot  doei 
oot  oboose  to  state  it  trulj ;  wbeitau  if  he  bod  done  wnLIvM* 
80  in  tbe  first  instaiice^  the  Planttff  night  have  xmotm* 
delisted  from  proceediag  further  in  his  suit.)]  mdmnAn, 

The  Detodairt^s  Cotinsdt,  after  advertii^  to 
the  spieight  of  authority  due  to  the  Judges  by 
wbom  those  cases  were  decided^  then  oited  to  tbe 
same  point  the  case  of  Eadc  v.  Qoaeb  (a\  where 
the  Jury  found  against  tbe  modBses  of  4d.  an  acre 
fiirhottom^meadow  in  Heu  of  grass  and  hay  gr^m^ 
i^(Scc^y  and  fid.  an  acre  for  hard  hind  meadow, 
bul  the  Judge  (Sior  William  Blackstane)^  endorsed 
thftpa^teSf  ttiat  it  appeared  in  evidence^  and  was 
soifboodv  dmt  notwithstanding  there  were  00  suoh 
tQodiises.  as  thoae  mentioned  in  tbe  issiies^ihere 
wkBd<  modes  for,  &c.  when  thejome  akaU  hemcmedj 
aadi  k£  2d^  for  (&c.)  in  tbe  same  manner ;  where* 
i^njtlieCoutt  deoreed  the  Defendant  to  account 
iooDidf  jBg  to  the  sluid  <mddu8eB.  In  Zouch  v.  Hud* 
sbn  (5)9'=aiso  a  verdict  having  being  found,  that  a 
modas  (in  issue)  of  6/.  anyear  had  not  been  paid 
in  lieu  of  the  tithe  of  the  lands  mentioned  in  the 
first  Dounb'of  the  declaration^  there  was  a  special 
endorBement  ontbe.postea  (certified  by. Mr.  Jiistioa 
/2MJr  tohave  been  made  by  his  direction)  that  a 
liiodss  of  96^  \m8  payable  for  %ame>  of  tkoae  landis 
(esoeptiog  (iybberff>-<--whereiipiiB  it  wns  deereed, 
that  ao  much  lof.the  fiiUuaa  prayed  an  account  of 
the  tithest  arising  upipa  tbe  hmds  and  preoases 
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W9'  fettnd  by  the  said  postea  Id  favour  bf  tiAft  De- 
wiHXAMidft  fetadanta^  H.  Oieimky  and  Sir  J.  ^.  Tnnes^  be  dls^ 
tbomvo*  flfesed without  costB^  8Bd  no  costB  to  either  party  M 
MdoaM  ini^^  To  those  caaea  they  added  Gi&v.Hom!ar(ff), 
Bennett  v.  Pear*  (6),  and  Franklin  v.  SpiUmg  (r), 
ttod  they  submitted  that  these  fiilly  eMablisbed^e 
propoBitioD  that  such  qualified  verdict  as  the  pt^ 
aetit  was  admisaible,  and  sufficient  to  enable  the 
Court  on  the  return  of  the  postea  to  act  upon  it, 
and  pronounce  a  decree  accordingly.  At  all 
ef^ents  they  proved  that  it  was  not  the  practice' ob^ 
served  by  the  Court  in  cases  so  circumManc^d;  td 
give  the  party  defending  the  issoe  and  Plafniiffiii 
Equity  the  costs  on  dismissing  the  Kit ;  andttiey 
submitted;  that  according  to  the  usual  a>ur8e  thef 
JQBtficeofliie  ease  required  that  the  BilltihouMbe 
dismissed  with  costs.  '-     C 

Jenris  and  Barber^  on  the  other  side^  contemfed, 
that  the  finding  of  the  Jury  was  in  eifect  agidnsi 
the  modus,  and  that  there  ought  to  be  a  decree' 
for  an  account  with  costs. 

They  insisted  that  a  district  modus,  with  an  ex- 
ception of  certain  parts,  could  not  be  supported,, 
evai  if  the  verdict  could  be  considered  as  in  fi- 
vour  of  the  Plaintifi^  in  the  issue ;  and  they  dis- 
tinguished this  case  from  those  which  had  beeri 
cited,  in  that  the  moduses  in  those  cases  were  alt 
farm  moduses,  and  the  finding  of  tibe  Jury  in  each' 
of  them  was  more  condusrve  and  certain  than  in 

(a) .2  Wood,  T. Ikx, &H.    .  (i&)  4 Ibid.  %||.     (c^^IWd.  416. ■ 

./  ...<Uie 


WTTMies  :Al?im  fil&tfUl  urJOBi^  :4 .  eMi  '^n^  ^ffSiS 

.«fi»qftf1^  JandflL  d\xti  «f  4lw  .tMrndtiipj  \s«ki'to  ^ 
jqpy^A^ •  by. ikba < ai^duv^rilboHtH^teiftiig  wfaiett  ^hft 
^iF«pted\]Mcls  verey  or  the*  qpubtit^  of  ttuinbet 
,dC.olMttS>:/Or  giviitg  any  deecriptnm  of  them^  ik 
4flfetii^4)Ut  Abeir  baundfltrin^  deatrajped  tiie  fiadi 
ij^i  or  Al  loiiifo  vitiatad  it,  m  tbtt  it  could  dm 
lM(tJnwf)iMd  w  Mtod  on.by  l^e  Court  i  or  if  the 
IJfrd^'QWld  h^  received,  it  was  a  verdict  ia 
WJbsUMace  and.cx&ct  in  favour  of  the  vicar^  Bi  ib 
Ij^^^fyqt^  Q^gatived  the  modus  as  laid,  the  aolyk 
fD|(N}|i^  WJbieh  the  Jury  had  to  try.  Threy  iDdistedt^ 
^l^lfrflHCl  9«#dw  es  that  vhioh  bad  bsqaa  €mm^ 
li^Kil^TYe(dtal»  had  been  so  staled  in  tbeAifSwifi!^ 
^(lyOit^ib^Y^.iMem  badly .Iatd»  and  r d^otesiifiift 
^Kllffdmipt  «imtrh«ki^  be€a[i  {»roiu»mH»l:^a jdttk? 
ground.  .  .t) 

,b4[frfvMli<9yP«H«i  **^«y  urged^  in  whatewr  manner 
ij^f^f^.migfft  nw^  think  fit  to  dispese  idf  the 
s^^^qg  ^^lions  in  t^e  causes,  the  I4atntiff 
in  equity  would  be  entitled  to  his  cost& 

.  yffq^jif^lmmue  iq  xv^ly,  proposed  that  any  difficulty 
jfjif^iftfiA^  by  the  esreption  introduced  into  t||# 
^i)^ii^  x>f  (Jie  Jury,  in  consequence  of  any  of  idie 
mtoertaiqties  which  had  been  objected  to,  might 
bi^^^Qitiviisted  by  directing  a  reference,  to  inquire  ^ 
it^iWkv^yik^  faat  i^ight^  ascertaiaeid }  and  tbat^ 
bf)^l^  WM^di  wqyldbe  quite  practioahle*  The  Jury 
hf^yif^ifQi^^  the  q^i^ts^c^  ilC.the  flMdms  pi^oteoting 
a  known  and  definite  district  from  the  payment  of 
tidMs  toildgd,  h6  ^otittoded  that  any  e^ctton 

^yibu  XI.  3  E  which 


1691.  which  might  be  taken  to  tbeintrodiicUon  <rfan 
wiwAMiOH  exception  in  a  verdict  Ending  the  etisteace  of « 
Jbrm  modus  os^iist  be  equally  applicable  to.a4i^ 
trkt  modus,  ^%  both  were  entire  tbiDgs^vand  botb, 
if  either  should  be  objectionable,  mmt'be  JmnL 
He  concluded  by  insisting  that  the  statement 
of  a  modus,  as  found  by  the  verdict  49^a  ihiry 
upon  an  issue,  was  entitled  to  greater  opintdm- 
tion,  and  should  be  liaUe  to.  less  cafvtl  than. the 
laying  a  modus  in  an  answer  upon  the  record. 

£IltcHARDs,  Chief  Baron.-^My  difficulty  ee^ 
tainiy  has  been  and  will  be,  tbtA  IftaAl^iUmt, 
be  unable  to  do  any  thing  c^on  .thii  veecfict  It 
appears  that  certain  lands  wi^diiti  ^fthe^dKitiMi 
whatever  they  ate,  and  in  whose  <i(Hn]^atioDotfa^ 
Imay  fae^  are  liable  to  tithes.  WhaiitSen  imbliAp 
in  tliis  case  ?  I  cannot  adopt  the  6ading]ofii(liB 
Jury,  nor  can  I  direct  the. Master  ta.in^piimjiiii^ 
tfaer  the  modus  covers  this  or  that  psrt;)(o£tii6 
district,  or  is  protected  or  notby  the  payiaenti;^ 
whe^er  the  protected  or  the  unpfiotBcted.fintfts 
are  in  the  occupation  of  any  of  the  Defeodafs, 
or  not.  There  is  no  case  that  I  am  amBU  <i^ 
which  furnishes  a  precedent  fer  sebding  such 
inquiries  to  the  Master.  Many  of  die ^ eases  whidi 
have  been  cited  on  this  occasion,  I  cannR»t,.uppnfiiU 
'  conaideration,  approve,  iiur  the  reasoilB  nhicli  i 
liave  already  stated.  I  ahaU^  Jiowievery < takote 
to  Jookinto  them,.as  it  is  my  dntyioido^'andgi^ 
-them  my  best  attention.]  .   .    .    ^i.. 

.The  case  wis'therefupo|i>a4)d«rl)ed(fifai}ildg^^ 

f      .  V  J  'c  On 


SMlOtiMtlL 

tiBiFebnmrjfm 


^ '  On  ChiB  day  when  th^  first  caude  had  been  heard       189^- 
«n  fuftbei"  direcftiotis  (kg  stated),  the  Lord  CSUef  WitxtAUMMi 
JBArdn  delivered  judgfiieM  in  each  of  tb^  oanseSj    ^•Imon 
bielgttitiidg  with  the  first,  as  faavisg  heen  imiae* 
46imely  bfefiire  him. 

Racing  dtated  the  ftcts  and  the  diffisrent  circum- 
atfiititietf  attending  the  several  trials  of  the  dtdbrent 
itisliGi^'^hie  LordsEdrip  proceeded  as  follows  :*~ 

The  frequency  of  trial  of  the  issues  in  these 
-caaes-zil^-atltributible  in  great  measure  to  the  in- 
^efiscIuMiwinainier  intwhioh  they  had.  been  aeee^- 
isfarily:  flamed,  on  account  of  the  mode  inir  which 
Jheiiniodiises  were  laid  in  the  answers,  which, 
^Biirever,!  J  considered  at  the  hearing  were  kgalty 
qfilehdefdi  i  Then  the  verdicts  which  wem  odbiained 
^ibAo  tfipae  4o  time*  were  not  satisfactory  to  me, 
"Minetimest  front'  the  manner  in  which  they  had 
iitedoobtsiiied ;  at  other  times  because  theverdicts 
iwqrfeisuffh  ap  to  afford  me  no  assistance ;  so  that  in 
"^ftf  t^  with  m&rence  to  the  objects  of  the  issues, 
^thajr  were  na  verdicts  at  all.  That  arose  from  the 
.tooduses  having  been  so  pleaded  as  that  the  Master 
.-tooldnotriiape  the  issues  so  as  to  attain  the  proper 
itdi}ect«.  At. length  the  Flaintiffi  (at  law)  made 
bil  applidation  for  a  reform  of  the  issues*  As 
IsoMiiaB  that  was  done,  the  Plaintiff  (in  equity) 
"indingr  that>  he.  oould  not  proceed  further,  very 
cprjo^dmitly  and  properly  gave  up  the  porot*  It  is 
hilt  fair  to  consider,  therefore^  that  he  w^uld  have 
done  so  in  an  earlier  stage  of  the  proceedings,  if 
Jdwdi^^fiqpdaitts-  hafd  t)rapBrly  stated  their,  de&nce 
(><>  3£  2  .in 
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1823.  Jn  their  answer,  when  in  all  probabiiity  tbe  Haiiiliff 
Wffiu^MBdft  (in  equity)  would  hav«  submitted ;  but  he  wa» 
misled  throughout^  for  he  could  be  guided  only  bf 
the  issue.  Can  it  be  said  that  it  was  agatnsc  con^ 
science  then  that  he  should  proceed  in  his  resist- 
ance to  a  modus  pleaded  against  him,  because  it 
might  tutTi  out  there  was  another  modys  wiriob 
had  not  been  set  up  ?  Certainly  not.  It  was  vrhoH^ 
the  Defendabts'  fiiult  therefore  tkit  ibe  Plaintiff 
proceeded  so  far ;  they,  in  fact,  have  made  him  go 
en.  How  then  can  I  say,  that  the  Plaintiff  is  to  be 
blamed  for  what  he  has  been  induced  by  the  De« 
fendants^  proceedings  to  doi  I  must  say  Uiat  the 
Defendants  were  to  blame  for  all  that  has  occurred* 

Under  these  circumstancies,  I  cannot  call  on 
the  Plaintiff  to  pay  any  costs.  His  KU  JOtaMii^ 
disitiis^d  certainly,  but  not  with*  obsts.  APfadi^ 
tiff  cannot  have  his  costs  whem  the  BUi  laioideocil 
U^  be  disnaissed,  or  I  should  have  considecEBk  dUt 
matter.  ■  ='.•••.  'ii-  -jvj  li 

.,    .......     ^,u 

The  bill  (as  to  the  WmtQti  modMs).  d|iwl4^4» 
without  costs. 


As  to  the  ease  of  the  townsh^  of  N<dthb^^  tiMl 
has  certainly  given  rise  to  more  difficulty.  Th« 
Defendant  put  the  modus  in  his  anstverin  geaeHil 
termsi  ITie  Jury  on  the  kst  «rial  df  thil^  issin^ 
Negatived  the  modus  as  laid',  btil  they  feiiiid>a0-* 
Wher.  In  the  othfer 'cast,  the  jTtitfge%h«  lH«d'4i 
Certified  aft  ekcepfiori  vdtyitig  theiiW*i«.  -The  MTi 
tificateis  sufficiently  plain.   As  it  is,  I  eahdot^liM 

a  decree 


WtU4Aaiftoiv 
Tbomrsan 


a  decf tie  lor  the Piadnkiffl  I  mmt  therefore  dismiss  1^93. 
hit.  btlh  In  this  case  also  it  was  the  Defendants' 
fiiuIttlBettheFlaintifffiroceededsofar.  H^retooh^ 
wasimiflldd  by  the  defisnoe  set  up,  down  to  the  time 
when  the  verdict  was  given.  That  is  a  matter  which 
I  must  take  into  consideration  on  the  question  of 
costs^  It  would  be  too  strong  a  thing  to  m^ke  a 
party  who  succeeds  in  equity,  and  does  not  fail 
on  the  issue,  pay  any  part  of  the  costs.  I  certainly 
^svmot  give  costs  against  the  Plaintifil  His  hH]  in 
ihia  case.  also,  must  be  dismisaedg^  hut  without  coata. 


Bill  dismissed,  without  Goat^ 


1823. 


Tuesdmy, 

...     HjflHAM  V.  Antwi^  and  Others.  mh  Feb. 

GARDNER  moved  es  parte  to  extend  the  in*.  The  court  re- 

,         ,     .  -I  .       ,  .  1  .'      fused  to  grant 

junction  already  issued  in  this  cause,  and  to  restrain  a  motion  made 
the  Defendant  Antwis  from  proceeding  to  trial  in  t'n?an^njunc- 
this  action,  until  he  and  another  Defendant  should  tl^^i,  tiu  two 
have  appeared  and  answered  the  Plaintiff's  bill.  fendMto  Jho 


He   moved  on  an  affidavit  that  a  bill  had  been  p^red  to^tiie 
fildd  for  a  discovery  in  aid  of  the  Plaintiff's  defence  fJ"'on"emX 


to  an  action  at  law,  and  for  an  injunction  to  stay  appwed  wd 
proceedings  in  the  mean  time — that  the  promissory  wvTn^thkt^**" 
note  on  which  the  action  was  brought  h^d  been  Sl^/h'Sd'bcia 
obtained  by  fraud  and  misrepresentation^— that  notice  JftSe 
one  of  the  Defendants  only  had  appeared  to  the  «,ey  mlght^uot 
bill,  but  had  nipt  put  in  an  answw—that  Antwis  Jh^V^J^rhad 
and. the  other  Defendant  had  not  appeared  to  the  Xa^d  fherr"* 
hill  and  were  in  contempt — and  that  an  injunction  contempts. 
had  been  obtained  against  them  with  which  they 
bj$d4  been  both  duly  served* 
....•-;   .  The 


I83S. 


Hicham 

r. 
Antwib 


The  Court  iuqv&red  if  the  Defimdanfs  hadM 
notice  of  the  motioD,  and  were  infoFined  that  Ibej 
had  not,  but  it  was  submitted  that  nodceiraatiiet 
necessary  under  the  circumstances  set  forth  in  the 
iaffidavit. 


Ter  Curiam^ 


1833. 


It  is  stated  certainly  that  two  of  die  De&ndnls 
have  not  appeared  to  the  bill,  and  uae  in  coo- 
tempt.  They  may  however  have  now  appemd, 
and  if  they  have,  such  an  order  as  this  oooid  wt 
be  made  eJt  parte.  If  they  had  had  ttoticr  ofiiiis 
motion,  they  might  have  shewn  that  tfaey^W 
appeared,  and  even  have  cleared  their  ooBteopt 
At  present  we  cannot  know  that  tbtyJiaw^nit 
done^o.  .  . 


tRe§js§5l^e 


The  com 
mencement  of 
a  suit  by  in- 
formation by 
the  Attorntff' 
General  on  the 
part  of  the 
Crown,  for  tha 
recovery  of  for- 
feitures ander 
a  penal  Act  of 
Parliament, 
must,  with  re- 
ference to  the 
Statute  of  Li* 
mitationB,  be 
taken  to  be  the 
tSAuin^  of  pro- 
e&ss,  and  uot 
the  actual 
filing  of  thfi 
mfoftuatioa* 


The  Attorney-General  t;,  Hali. 

X  HE  Attomey^Qeneral  now  sh^ed^caaseagiittt 
making  absolute  a  rule  which  had  been  tititibi^ 
in,  this  case  in  last  Michaelmas  Term,  by  Tark 
on  the.part  of  the  Defendant^  calling  4)n  the  Crown 
to  shew  cause  w4>y  the  infornuttioa  v^biahoiud 
been  filed  in  this  case  against  the  Deftnitot  as 
oi  Hilary  Term  2  and  S  Geo.  4.  geheralfy,  Sliould 
not  be  4^ntitled  as  ,of  the  trne  A^y  on  wlucli  jt /ffss 
-in  &Gt  filed,  *  -v.   ..«  •>  ,^■,^-•' 

The  object  of  the  motion  wds  to  acquiit'iSrUtf 

Defendant 


^Bf(iaidkntM  oppbrtumty  of  ftouling  tfaa  Statute 
of  Xlmitations,  the  31  EHu.  c«  5«  s«  S.  {a\  in  bar 
^  the  information^  ^ 

The  rule  had  been  granted  upon  an  afl^davit 
ii?herein  it  was  stated  that  the  information  (which 
was  in  personam  for  the  recovery  of  penalties  from 
the  Defendant  on  account  of  alleged  illicit  prac- 
tices in  fraud  of  the  revenue,  committed  by  him 
te  his  bnaness  of  a  maltster)  had  not  been  filed 
^ven  in.EMter  Term,  nor  in  fact  until  the.  Ea§ter 
vacstaOTL     It  also  stated  that  the  Defendant  h^ 
hfietL  served  with  process  (mbposna  ad  respond^- 
iriitoi)  J0ti  the  saih  of  March  last,  that  the  writ  wfts 
.l^ibittDedifeill  the  20th  of  March,  i&»2^  an4  th^t 
jsti  want  tested;  the  .12th  of  February^  Zfi&i^,Xerm 
2  and  S  Geo.  4.,  and  was  made  retuma^)^  ^l^e 
S4th  of  Jprilj  which  was  in  last  Easter  Term, 
S  Chi6i"4.'    it  was  also  sworn  in  the  affidavit,  that 


V^ 


.  The 
Attorn BY- 

GJSJVERAL 

V. 

Haul 


(a)  Ennciing^  ''  that  all  ac* 
"  iions,  miis,  billt,  indicimenis, 

!) "  ^f^fffff^  ^y^  *^^^  ^^  ^^^ 

««  ep4i  of  this  Session  of  Parlia- 
'  ''  ment,  shall  be  had«  brought, 
^^^'^ttrtll,  cft  exhibited,  for  any 
wi!i]b«feltt*«  ii|Km  mf  atatote- 

^  "jgw^k  >)^sd<  ^  ^>  \»m9dp, 

(  "  ^hfrebj'the  forfeiture  is  or 
*'  shall  be  limited  to  the  Queen, 

"  '^hfeV  ^fiirs  or  succe^fiors  caily/ 
"  shall  be  had,  braughi,  sued, 
"  or  exhibited  within  two  years 

r^ifi  ^J^jf^^^i  cpnjjniltctl 


^  or  to  be  committed  against 
'  such  act  penal»  and  not  after 
^  two  years,"  .    „ 

"  And  if  any  actionj  suit^  bill,.* 
'  indictment,  or  information, 
'  upon  any  oflence  against  any 
*  penal  statute  mode  or  lo  be 
'  made,  excqjyt  the  statu^  of 
'  tillage^  shall  be  brtnt^t  a|^er 
'  the  time  in  that  behalf  before 
'  limited',  that  then  the  same 
'  shaH^be  roid  ^nd  'ofrnbn^ 
'effect,  any  mU  tSoa)  Jiot- 
^  withstanding/' 

the. 


Jt%  simMos  Arr£tt  hilaav  tskm,  4  osa  "an 


istt^      theDdfeodaat  bad  not  beeninbiisin«K.Ma 
'^t^"'    ster  for  tiie  knt  ihMs  -yean  preceditig  the  iiliogr  of 
^oI^S'   the  information. 


Upon  tiiese  faeta  tbe  AUomeg^Gaural^  cofa- 
tended  that  the  rule  could  not  be  made  abscftute;* : 
that  according  to  the  established  paotiire  of  tbe  - 
Court,  what  vfz&  now  sought  to  be  done  bjr  (^' 
present  motion  could  not  be  permitted.  - '   a 

IT"' 

He  also  urged  that  the  order  if  made  vouU upt/  f 
serve  the  Defendant^  nor  give  him  tlie  opportunity 
of  pleading  the  statute  which  was  the  algecfeof  hfc 
motion,  for  that  the  filing  of  the  infimnatk)&'«aK<| 
not  in  f^ t  or  in  law  die  commencement  of  tbe  soutt^  :• 
but  that  the  suit  wias' substantially  eetmneneedrb^r 
the  tssiiing  of  process.     That  pdint^  tit  w^isJaubslrl 
mitted,  bad  been  vuled  in  the  case  of  tbe^dtoragM-^i 
General  v.  Brown  (a)^  where  it  WMiddoided^tanbe m :. : 
practice  so  long  established  to  considecitfae  ccljavasK. 
as  the  commencement  of  the  proceedings,  afr'that . 
the  Court  would  not  break  in  upon  it  on  a  motion* 
So  in  the  case  of  the  Attcntiey^enfrml  m  Wr^ 
47  Geo.  S.  the  same  question  wto  deterteined  ia^! 
the  same  manner^  '       t*  *' 

Admitting  therefore,  thst  a  Defendant  ntiglit  ^ 
upon  ijie  trial  of  an  infiirmatioiD  to  which  he  shttald' 
have  pleaded  the  statute,  shew  that  the  action, 
suit,  bill,  or  information^  had  not  1>een  i^ad'  of: ' 
l>rought,  &c.  till  more  than  two  yesbitalieclliai: 

(a)  ForV.lSickequfc^Ilcp-  IW.  '        •  .  •//  :i 

ofience 


sirrncos  aftcii  aiLAay  tbuc^  4  o£0«  it«.  7tS 

oftnce  allcgod  to  haw  been  oomimttcd)  smdrfof  iSMir 
which  the  penaltj  was  sot^ht  to  be  recovertd»  it 
would  be  necessary  for  him  to  take  as  the  period  of 
the  having,  biinging,  (&c.)  the  proceeding  intended 
to  be  barred,  the  time  when  the  proceta  waa  in 
fact  aotuaily  sued  out,  because  then  it  ia  that  tbe 
auk  is  commenced^  and  not  in  any  later  atage  of 
the  )^roceeding.  The  same  construction  had  been 
always  put  upon  the  Statutes  of  limitation  of  peiv 
aonal  actions,  and  that  construction  was  sanctioned 
bygood^ 


It  was  stated  in  ai*gument  that  in  practice  the 
pracesB<{in  this  case  a  subpoaia)  was  supposed  to 
beissaedti^jN)!!  an  uifbrmaldon  exhibited  in  Gonrt^ 
an4'  dwfifin^'  'when  the  information  is  aftenwarcb. 
filed: it  ia^  entitled  as  of  the  Term  in  wfaidi-thftii 
propessivbtarsiteste,  and  it  waa  said  that  this' waa. 
tnaratnattet'  of  form  to  render  the  processand 
theviq&roittioflreansiatesit  with  tbe  practice,  iaakia  , 
and>iest». 

B»k€^  ia  sBpportcf  the  nile^  contended  that  in 
the  case  of  tbe  AtiomeyJjtmerul  aeekmg  by  in*-  - 
formation  to  recover  forfeitures  upon  penal  Statutes, 
the  commencement  of  the  proceeding  was  the  ex- 
hihi£ng  andfiiing  of  the  iafomatioD,  for  that  is  m 
Act  the  foundation  of  aU  tbe  subsequent  .stefK^ 
and^^ren  of  the  iwiitig.  «f  tbe  paacasa^  aaliad  bean 
atatod  by  tbe  AtUmney^emtai  in  fihewiag  oduse  ' 
against  tbe  rule* 

In  whatever  cases  it  may  have  been  determined 

that 


that  the  isBuing'  pcoceBs  was  tbe  Qritenonx)^  the 
j^  Qommencement  of  the  suit^  be  uiged  thait  in  a 
proeeeding  of  this  nature  the  Defeniknt  had^a  Jigbt 
to  apply  to  die  Court,  ac  debUo  JuslitkB^  ta^bMe 
the  {Mreeise  day  of  the  coramedMsueiit  of  tiie^rat 
put  upon  tbe  record,  to  affi)rd  him  an  oppodaiii^ 
of  makiag  a  d^ence  which  had  beea  glwa  Jtorikka 
by  statute,  and  which  it  was  necessary  thatfaf 
should  plead  in  bar  of  the  proceeding :  and  he 
likened  the  present  application  to  the  caoiikon 
'motions  for  similar  purposes,  in  cases  of  apr  n- 
duciog  the  geaeral  title  of  Commoa  Lav  dedatt- 


He  referred  to  the  authority  of  thd  detemwa- 
tion  in  Smith  v.  Ket/(a)j  Southouse  v.  AUen(b\ 
and.JH^Aesiv.  Earl  €fHtd^(c^  bxA  SMw^^ 
iv.iMarshdl{a)i^  sobonttiDg  Iiiatther6(mira9<^% 
in  theinere  practice  of  the  Couit  nlfaiohodKiiiki 
operate  to  deprive  a  party  of  an  advantage  that 
had  been  given  tx>  him  by  the  Legislature,  or  to 
shut  him  out  from  the  provisions  of  an  Act  of  Fkr- 
liament  passed  expressly  for  the  ease  and  quiet  of 
persons  in  his  situation. 

Richards,  Chief  Baron. — We  must  treat  this 
motion  as  an  application  made  in  the  Court  of  Ex- 
chequer^ and  the  course  of  this  Court  has  never 
been  to  adopt  as  the  practice  what  is  now  proposed 
to  be  done.    No  precedent  has  been  shewn  in  &- 

(a)  1  Stra.  R«p.  638.  {b)  Cases  temp.  Hard.  141. 

(c)  3  Wils.  956.  {d)  1  WUson,  904. 

:'    '  *  vour 


Tlito 


irour  of  liiat  proposftiQiii  -to  Buppoit  the  preteut 
mtMdoii*    Tke  only  anthority  prochiced  upon  the 
Aiibject  h  entirely  the  other  'W»y ;  and  the  case  in   ^SSSuT 
"jmlnah  a  omilar  applioaticm  was  refused  is  dinsctly 
£!&•  poiht*    We  cannot  therefore  in  the 
^tmncb  alter  at  once  the  establi^ed  and  re 
pvflctice  of  the  Court  upon  such  a  motioii  at  llie 
preseiit 

«  GuABLAMi  B»an^^Tih€  Act  of  F^trixament  has 
•no  reference  to  the  commencement  of  the  action 
^t^auUj  4iie* period  therefore  of  commencement  of 
proceedings  must  be  determined  by  the  acknow- 
ledged practice  of  the  Court,  and  the  understand- 
-ittj^nivhloh  has  always  prevailed.   . 

s^e>']ttvthis  ease  the  writ  was  served  in  vacatioii,  and 
J)[i'ia^99€A»rod  there  is  no  iostamre  to  befimAd.of 
Ui»  ittfbimatioitnot  as  of  Tenn  in  liiis  Gourb 

Kiiie  dischaiged*. . 


•< 


**-      ..  i    . «     r 


"^  [On 


^€6  mtvmau  AFtSR  filLARY  tSlltf^  4  <BO.  IV» 

-  fOn    the    LOftP    TWA3yJM«,'s     Hc^I«MBRANCe&'^ 


1893. 
t4ik  February. 


In  the  lAatter  of 
A  Fine  set  upon  the  Inhabitants  of  the  City  of 

J-T  was  now  moved  by  JerviSy  that  the  fine  cf 


JarUdiction. 
Instance  of  the 

SJ^"ofth?*  SOOl.  which  had  been  imposed  on  the  mhabitants' 
■pUeprocewT  of  the  city  of  Norwich  at  the  kist  Summer  Assizes 
specfofSL  and  General  Gaol  Delivery,  for  not  repairing,  &c. 
tee.Vpon^  (after  due  presentment  by  the  Grand  Joiy  i* 
townSon  ^^g^^fy  1821,  of  the  insufficieiicy  and  ittSecmitit 
J^heniiSeiSd  ^^d  waut  of  repair,)  ihe  gaol  of  the  $ifid  dty^ 
!rheqaer^'''n  anight  be  respited  wnft7^r«ft(?r  or^fe/- 

sammary  ap-  •  ' '  ' 

plication  on 

reasonable  The  application  was  made  upon  production  of 

gronnds.  *  *  *^         * 

«  .    .      t^e  constat  of  the  fine  under  the  band*  crfUbe 

Mode  of  ob- 
taining the      Deputy  Clerk  of  the  Foreign  Estreats,  and  the 

order  of  the  ^     "^  _,,  />  -n 

Court  for  that  affidavit  of  the  Clerk  of  the  Peace  for  the  said 

purpose. 

city,  setting  forth  such  reasons  at  donijderable 
viii  not  ordi.  length,  accouutiug  for  the  delay,  and  exoherating 
indeLit*eiyt  ^  the  city  from  ucglcct,  as  the  Court  oonsidcbed 
orc^gene/  ''  Sufficient  for  granting  the  motion  to  a  certain 
mer^'iy  from     extcut ;  although  they  refused  it  in  the  general 

terms  prayed, — their  order  being  that  all  process 

for  levying  the  said  fine  should  be  respited  ////  the 

last  day  of  Easter  Term  *. 


term  to  term. 


*  The  extent  and  applicability  of  the  authority 
and  jurisdiction  of  the  Court  of  JBxcAejro^,  on  the 
Treasurer's  Remembrancer's  side,  in  respect  of 
these  fines,  &c.  are  not  sufficiently  generally  known 

for 


for  the  advancement  of  the  purposes  of  utility  ;to       18^« 
which  Cbey  may  be  made  subsehdent. 

The  above  is  a  CommoQ  Order  of  the  Court, 
made  on  ordinary  occasions.  In  the  notes  below 
two  orders  are  selected  from  the  earlier  Order 
Books,  to  shew  further  the  extensive  jurisdictiDn 
which  this  Courtis  authorized  to  exercise  in  respect 
of  audi  matters,  after  tfaey  are  once  estrdatsed  into 
the  £Mhegu€r.  From  that  time  they  become  sub- 
ject to  the  orders^  not  of  the  original  authority  by 
which  they  were  at  first  imposed,  but  to  the  control 
^  the  Court  of  £schequer  as  being  thiencefortli 
part  of  the  casual  or  foreign  revenue^  cofnnonly 
known  by  the  denomination  of  Profits  of  the 
Green* wax  (a). 

'  '  Jbn  Liiro  CMtimm — Ex  parte  Bern,  Tha$, 
'.'    '    .     '      H.  T.  2  &  3  Jac.  2.        .       ' 

cljrilnb  8»:^  IJPON  tlie  motion  of  Mr*  Courtn^  (&c.> 
->  fri/<  .':iftBd  Jieariog(the^i)ft>rjuf^  General)  for 
'  ikt  King  and  the  Constable  of  the  Castle  of 
'  Lmmceston  in  said  county  and  hearing  (.several 
» tionnsel)  for  the  inhabitants  of  the  said  county 
.  and  reeling  a  former  order  (Ven.  36  JjtofomibeT 
*K*  T^)  iind  shewing  from  a  eanstat  under  the 
hand  of  the  Deputy  Cleik  of  Estreats  that 
amongst  the  fines  set  and  imposed  at  the  Ge- 
neral Gad  IkK  very  held  (&c,  7  March  1st  Jac.) 

'(«)'  S^e  "  Price's  Treatise  on  the  Court  at  Stcheque^,  Bgok  I. 

there 


QB8  snriiiBs  Ai^im  muMti  '^tmati^  4^  ^«i>;  m 

there  is  estreated  into  thisi  Court  a  fine  of  SOL 
upon  the  said  inhabitants  then  setl  upon  them 
for  not  repairing  and  upholding  the  Gaole  of 
LaumeUon  aforesaid  Alio  (&o.  a  furthw  fine 
of  100/.  the  IStfa  Marek  iMt)  in  aU  ISOl  And 
it  being  then  shewn  unto^  this  Court  bjr^&s*'^^ 
Counsel  for  the  Inhabitants)  that  tbe^tid  Gkole 
o$ight  not  to  be  repaired  or  sustayntd  tjf^^io^bre^ 
md  inhaHtants  they  having  no  ipM^v  tp  dntdf  in 

;   (he  said  Gaole  nor  t¥ere  ever  oonofiniedaifiore- 

,    pairing  the  same  and  that  Sir  Hi^  iPiyemhis 

.  Majesty's  said  Constable  of  the  GaBt^t(af\£ft0i- 

ceston  hath  the  custody  thereof  hf¥9ixii^4i  a 

,  patent  for  his  life  by  the  grant  ^hiftdlteplfa- 

jesty-T-it  Vfts  then  ocdered  by  4h^«Coiif?|  tba^Ahe 

.  said^  Hugh  Piper  doth  some  timeiurilleDiliBXt 

.   T9^^  .make  Im  defence  as  to  the  r^palmgithe 

:  i^id  jG^ol«  apd  19  the  meqn  tinifi  k9i^ibQc£>r- 
borne  ^g^inst  the  said  inh^bitfrnts  jfof  thftci^re- 

.  awi  fine  And  his  M^esty'^  i^^onai^AGkiflcra/ 
this  day  pmyiqg.  that.  prop^gtiOiftybe/lifyraffied 
for  levying  the  s$ud.  fine  upq|ii:tke  s4ui(»lM^bit- 
ants  and  further  shewing  that  tht^itid  Qitf^loitf  to 

^  Ve  repaired  and  sustained  by.  the  inhabifaantai  &c. 
and  not  by  the  King  or  the  said^ir  Huf^  ffiper 
And  upon  hearing  Mr.  Wardafid  Mr.  Jennet' for 
the  inhabitants  a^d  reading  the  affidavits  of!&c. 

.  .  It.  is  thereupon  tbi^  dny. ordered  by  ll^bGdurt 

that  all  process  stayAnd)e^abe;£»d;>oni«^4g«nst 

.  the  said  inhabitants  for  the  said:fines  of^  i^o^^tm- 

HI  the  jfirfit  day  i^f  ne«t  Qount^  and  thaitin  the 

_^\  V^^m  time  the  aiud.iiiteGibitmta.ife  pU$d  intdis- 

E.T. 


;U7XltK98  ^i7«lt{  BItAET  tnM,  4  QUa*  IV>  9S9 

'  '  E,  T.  3  Jac.  2. 

IttUdUiBSf,  I  UPON  the  motion  of  S7r  John 

f^f^weitmm^i^.  ]  jj^^  K^ig^t  ^Yi.  S.  L.)  and  hear. 

t    iii^'(&$:.  two  other  Counsel)  for  the  King  and 
Ibc^  lotiabitants  of  the  county  of  Middlesex  and 
-    (Irc4  Counsel  fin*  the  Inhabitants  of  the  Liberty  of 
«T.  tbtiiGity  of  Weshimster)—^iiA  reading  a  former 
->.'  u)rdei*  Viewing  that  the  inhabitants  of  the  coutity 
c  ^  hvw*  ordered  at  the  Sessions  for  the  county  «Oth 
->^  Fdruahf  last  and  fined  lOOl.  on  their  confession 
/>  Arj'not  repairing  Brentford  bridge  and  that  an 
•iiUqtMl  tHK  ¥M  made  and  assessed  upon  the  se- 
oHVIntil  purisbes  in  the  said  coutity  for  the  repairing 
i/-^e>6ridge  and  that  several  parishes  in  the  said 
oA^\M%f^f''W&Btminster  do  refuse  to  make  a  rate 
-iQfi>iP(ib&)evfying  and  paying  the  monies  assessed 
-diQ^fl'tfi'Mh  it  was  by  order  of  this  Court  (Sbth 
\^^\:4piAl^MC)  ordered  that  the  said  fine  be  iinme- 
F  jUiate4y  entreated  and  process  awarded  for  levying 
-jiiib^HaAi^and  afterwards  it  was  ordered  that  the 
^■^  tnohies'lbvied  be  brought  into  Court  and  that 
.'^iitoft  said' inhabitants  do  shew  cause  this  day  why 
^    th)e  said  fine  should  not  be  levied  upon  them 
':  >*And  Sir  Jofin  HoH  this  day  shewing  (&c.  that 
•the  inhabitants  of  the  county  are  willing  to  pay 
.!  •  hi.  and  that  the  inhabitants  of  Westminster  still 
y-  irefisse  to  contribute  &c«  and  hearing  counsel  for 
-:  th^  inhabitants  of  Westminster)  Ordered  by  this 
•    Court  thit  58/.  already  levied  upon  the  inhabit- 

0  lants  of  WeOmingti^  part  of  the  eaid  fine  be  fbnh- 
with  brought  into  Couvt  aM^>that  leviea  be  made 

1  'i  for 


Aht  the  residue  thereof  and  that  the  inhabitants 
of  the  said  liberty  of  Westminster  have  time  to 
plead  to  the  estreat  until  the  first  day  of  next 
Term  And  that  the  Sheriff  of  the  county  bi 
admitted  to  deduct  12^  in  the  pound  for  levyinf; 
the  said  sum  of  5SL 

PerCurianu 


[On  the  Tbeasuet  REnicBRANCBB^s  Soa.] 
}^^  Es  parte  BEnnrBTTy 


Mbwiay,  In  the  matter  of  The  King  v.  Benkhtt. 

M^dT^r^  In  this  case  Shepherd  (for  the  Ammtf^ 
curing  the  dis-  nerod)  ipoved  on  the  part  of  Dinah  JBenmtt^  wlioie 

COftTKe  Ok  a 

Crown  debt,  name  had  been  returned  in  the  Sched^It  ^  de* 
taxes) and ob-  &ulters  annexed  to  the  general  process  foraoo- 

taining  release  o  « 

firom  process    offirment  of  taxcs  in  arrear,  that  she  miflfat  be  dii- 

wbere  the  debt  ^/^         .   _  ,  ,        /»  ^     J^       ^ 

u  paid  by  the  charged  from  the  sum  due  from  and  chaiyed  upoo 
npon  motion  her  \jx  respec^  of  such  arrear.  the  CrfmA-r'wN 
My-Gcnerd.     beeu  satii^fied :  whereupon  v.<  *.r.  ( 

The  Court  made  thie  u^tf" 
Order  (a)  for  discharging 
the  Arrear. 


(a)  The  terms  of  the  Order  are  asfoOam: 
Among  the  Orders,  &c, 

Gray's  Inn  Hall, 
Monday^  24th  February. 

cimiaePorts^  WHEREAS  lu  the  Great  lUU  of  tk 
^^'     >  57th  year  of  King  Geo.  ».  in  •*  Adkuc 

tf   'of*^ 


Item  Kent**  (a)  amongst  other  things  is  contained  ^  1888, 
as  follows  viz.  Si  Ms.  6d.  of  Dinah  Bennett  of 
the  Town  of  Faoersham  in  the  County  of  Kent 
assessed  taxes  for  one  year  from  the  5th  day  of 
April  1815  (i)  as  is  contained  in  a  Schedule  on 
the  King^s  Remembrancer's  Side  Now  upon  the 
motion  of  Mr.  Attorney-General  on  behalf  of  the 
said  Dinah  Bennett  informing  the  Court  that  the 
Crown  is  satisfied  the  amount  of  the  said  arrear 
it. was  therefore  prayed  that  the  said  arrear  may 
be  now  discharged  Whereupon  and  upon  read- 
ing, a  constat  thereof  from  the  Pipe  Office  and 
hearing  the  toAd  Attorney-General  it  is  this  day 
^OEDERED  by  the  Court  that  the  said  arrear  Ibe 
'  *  and  the  same  is  hereby  discharged  accordingly 

-  ••  And  if  &c.  the  Sheriff  &c. 

.11  ,1  '  *      '  .  ■ 

i*    *    '  By  Ae  Conrk 

'  *  ^a)  The  deicriptloD  of  the  charge  in  the  great  roll  of  the  Pipe. 
{b)  The  mode  of  describing  the  annual  arrear  of  assefised 
taxet  d«9  from  the  subject  to  the  Crown. 


tsssssmsttrnmsia^ 


TOL.  XI.  s  F  The 


1853. 


9Stk  Febnmy. 


DUtinction  be- 
tween extent 
in  aid  and  ex- 
tent in  chief 
in  the  second 
degree. 

The  statute 
of  the  57th  of 
Geo.  3.,  does 
not  applv  to 
extents  in 
chief  in  the 
second  de- 
cree. There- 
fore the 


The  Kino  v.  William  Bell. 

The  King  v.  John  Shackle. 

[On  an  Extent  in  Chief  in  the  Second  Degree.] 

JlN  the  preceding  terna  Tindcd  obtained  a  rule 
calling  on  his  Majesty's  Attorney-General  to  shew 
cause  why  the  extent  which  had  been  issued  la 
this  case  against  the  Defendant  John  Shacik 
(termed  by  the  Counsel  for  the  assignees  of  ^A^cifc 
an  extent  in  aid),  should  not  be  set  aside. 

An  extent  in  chief  had  been  issued  on  the  27th 

Crown  may 

proceed  by  ex-  of  November  against  John  Bell  who  was  a  cJol- 

tent  to  re-  °  ,.   .         /• 

cover  a  debt    lectoF  of  taxcs,  at  the  iustaucc  of  the  Solicitor  ot 

dne  from  a  ^  •  Ai  ' 

person  in.       the  Board,  for  money  received  by  nim  froin  the 

delated  to  the     .    -     ,  .  .  •  .      •  .  ,        ^m         ^       «     ^  t 

Crown  debtor,  inhabitants  Within  his  ward.  The  jiat  had  been 
tu^)^^^"^^  granted  on  an  affidavit  made  by  the  clerk  td  the 
niisap^uedthe  Solicitor  for  the  affairs  of  taxes,  stadng"  in  kab- 
money/ai-  Stance  that  Bell  as  collector  of  the  rates  and  duties 
not  a^debtor  to  ou  houscs  (&c.)  and  Other  parliamentary  ksse^a 
IdthuJ'to  4th  taxes  within  and  for  the  ward  of  Tetty  Ptdrwt^  m 
Jtot"**"*'  the  liberty  of  Westminster,  for  the  year  \^h  ^^^ 
Neither  does  ended  the  5th  day  of  April,  1822,  was  ittdebted 

the  recent  rale  ,  j  sr      '  ^ 

ofconrtre-     to  his  Majcsty  in  the  sum  of  2,500/1  arising  from 

specting  ex-  J       /  »  o      , 

tents  in  aid,     the  Hites  and  duties  aforesaid,  collected  and  te- 

apply  to  ex-  . 

tents  in  chief   cctvcd  bu  Mm,  Of  and  Jtom  the  several  inhabitants 

in  the  second 
degree. 

It  is  not  necessary  io  the  alidavit  made.  ^  oiHtflital:  k:  Burtif^  jM  ^  *ich  aa  a* 
tent,  in  snch  a  case,  that  there  should  be  any  averment  of  the  insoiyency  of  the  CfowB 
debtor,  or  any  fact  ttated  from  which  it?  m^te'  iiifr  ntoil       1  •  ..  ^  '-  ^' 

Nor  IS  it  necessary  in  suck  a  case  that  coUnBion  ahonld  be  negativt d.  ^ 

The  protection  of  parishes  from  reassessment  is  an  object  of  the  care  of  the  Court; 
and  the  necessity  of  process  of  extent  in  the  second  degree  for  that  purpose,  where  s 
collector  is  become  defaalter,  is  a  strong  ground  for  granting  the  fiat :  and  the  exiftiif 
liability  of  the  parish  i»  conso^iieatiy  bo  answer  to  tkt^  jahjoodoa^of  tloGfftiPi  i^ 
not  being  in  danger. 

of 
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/  /a 


of  the  said  ward^  and  not  paid  by  him  to  the  Re^ 
cetver-General  €ff  the  county  of  Middlesex^  or  to 
his  Deputy  or  otherwise  for  his  Majesty's  use,  cls 
admitted  hy  (lie  said  William  Bell  to  the  Deponent 
on  the  vma  day  of  November^  instant.  And  the 
Deponent  further  said,  '^  that  the  said  William  Bet 
^<  is  by  trade  a  haberdasher,  and  has  declared  to 
*^  Deponent  that  he  hath  converted  the  said  sum  qf 
^^  2y5QOL  to  his  own  uscj  and  is  unable  to  pay  the 
^^  same,  by  reason  whereof  and  of  the  facts  above 
'^  deposed,  the  said  sum  of  2,500/.  so  due  and 
^<  owing  by  the  said  William  Bell  to  his  said  Ma- 
jesty is  in  danger  of  being  lost»  unless  a  jppve 
.speedy  course  than  the  ordinary  method  of  prpr 
C9e4in^,be  forthwith  had  and  taken  to  recover, 
"the  .said  debt.'*  :     ..  :   .  ; 


cc 


C( 


€t 


1823. 
The  King 

and  Others, 


Under  the  extqpt  against  Beil^  an  iaqii,i$itioo. 
w^p  ji^i^ybj.  >Vr^ich  it  was  found  that  John  l^fmkh 
>^^jyfidf^)^)ted  ^  Bell  on  the  day  of  taking  the  in- 
qjuisjtiop  jn  the  sum  of  2,500/.,  under  and  by 
virtue  pf  a^gudgment  obtained  by  Bell  in  the  Court 
c^J^in^s^  Bench  in  Hosier  Term  S  Geo*  4.,  which 
s^id,  df  bt  tbe^  Sheriff  had  seiased  (&c.) 

An  extent  was  thereupon  issued  against  Shackle^ 
He  having  been  declared  a  bankrupt,  his  assignees 
appeared,  and  claimed,  and  pleaded  to  the  inquisi- 
tion^ It  was  on  their  behalf  that  the  proceedings 
Bgaimi  Shackle  under  the  extent  against  Bell  were 
now  sought  to  be  quashed  by  this  motion. 


th  «tipport  of  the  api^eationy  an  affidavit  made 
3  F  2  by 


lem. 


The  KiKO 

«. 

Bexx 

and  Others. 


by  the  bankrupt  was  filed,  stating  that  a  commis- 
sion of  bankrupt  was  issued  against  him  on  the 
22d  of  November  last,  under  which  he  was  duly 
found  and  declared  bankrupt,  and  that  a  provistonal 
assignment  was  executed  f  &c.)  on  the  Sd  of  D^ 
cember^  on  which  day  possession  was  taken  of  his 
stock  in  trade,  goods  and  effects,  underacom* 
missioner's  warrant. 


That  for  some  time  previous  to  his  bankruptcy, 
the  Deponent  had  various  transactions  in  bills  of 
exchange  with  BeU  for  their  mutual  accommoda* 
tion. 

That  in  June  last,  there  being  an  unsettled  ao 
count  between  them,  on  which  an  unliquidated 
balance  appeared  to.be  due  from  Shackle  to  Belly 
Bell  prevailed  on  Shackle  to  execute  a  warnmtof 
attorney  for  3,000/. 

That  on  the  11th  of  November ^  an  execu- 
tion was  issued  against  Shackle  on  that  wammt 
of  attorney  by  Bell^  upon  which  judgment  had 
been  entered  up  for  8,005/.  105.,  and  a  \erf 
made. 

That  soon  after  the  commission  of  bankruptcy 
had  been  issued  against  Shackle^  the  Solicitor  fi)r 
the  petitioning  creditors  called  upon  Belts  attcr- 
nies  and  informed  them  of  the  commission  having 
issued  previous  to  the  issuing  of  the  execttioo, 
and  proposed  that  proceedings  should  be  stayed 
upon  the  execution,  for  the  purpose  of  enabliflg 

Shackle 
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Shackle  to  make  some  arrangement  with  his  credit-       ^f^- 

«"}  but  TfceKMo 

Bell 

That  on  the  29th  of  Nwember,  possession  was    ^^  ^^^*"- 
taken  of  the  Deponent's  effects  under  this  extent. 

The  Deponent  concluded  his  affidavit  by  stating 
that  from  all  the  circumstances  he  verily  believed 
that  Bell^  finding  he  could  not  succeed  in  obtain- 
ing a  preference  over  the  other  creditors  of  the  De- 
ponent by  means  of  the  said  execution,  himself 
procured  the  extent  (on  which  &c.)  to  be  issued 
against  him  by  voluntarily  making  the  declaration 
stated  in  the  affidavit  made  to  found  the^t  for 
/that  process,  to  have  been  made  by  BeU^  and  that 
.  sud)  declarations  were  not  true  in  fact,  but  were 
.  made  solely  fpr  the  purpose  of  obtaining  an  extent 
-^^^again^  himself,  in  order  to  form  a  ground  for  the 
subsequent  extent  against  the  Deponent     And 
liiat  the  Deponent  had  been  informed  (as  he  be- 
^^^j^vffd  .the  truth  was),  that  Bell  had  actually  paid 
I  ,^  J;bp  Crown  a  sum  exceeding  1,200/.  in  part  of 
iJ^^,  debt  stated  to  be  due  and  owing  from  him  to 
,,,^epown. 

On  moving  for  the  rule  which  had  been  ob- 
,  ^twsed  in  this  case,  it  had  been  urged  that  the  ex- 
I  teoib  had  beep  unduly  obtained)  for  the  pvirpose  of 
..prpqniiog  for,  the  Crown  debtor.  Belly  an  unjust 
..  .pretfQiibmi^i«tbe.paym€j;U;::Oift,of  ,tbe  bankrupt's 
J  .€9tiit#vof  ibe  debt.aUfigc4^tobe  duetoiiim  from 
I.  f  £fotriUf  hipr^erei^ce  ta.,tUe  other  .creditors. 
:;•  './v :.>...., '  ...•   -.    ",     .  .       ,.     ._  The 


1883.  The  principal  objection  taken  to  the  proceed- 

!J;j[^"]^^    ing  was,  that  being  an  extent  against  Shackle^  the 

Bell       debtor  of  Bell^  in  aid  of  BelU  Bell  was  not  such 

and  Others.    ^  debtor  to  the  Crown  as  to  be  entitled,  since  the 

late  act  of  parliament  (a),  to  avail  himself  of  the 

Crown  process. 

It  was  also  insisted  as  a  practical  objection  totfie 
proceeding,  that  the  original  affidavit  of  the  clerk 
to  the  Solicitor  for  the  afiairs  of  taxes  .W^9.^ot 
sufficient  to  ground  the  Jiat  for  the  extent  in  the 
fii;3t  instance^  the  Deponent  not  having  o))^j^ 
tha  rules  of  practice  in  such  cases ;  ,whic^  ^^9ffp.> 
tl^al;  it  should  not  oply  he  posi^^ly  ^y^ji;?^)^. 
t\^  P^pppwtibelieves  the  Crown  de^itof.jtq,)^  ^-^ 
solyei|it,;,b(u4i  tbftt  sonjie  »pt  shpuVl  h^;?tft^^  J^Kfft^ 
whicHtSucjh;  belief  i^foua^ed^-rcitiqgvfqif  tS^jPfftTi 
pQ^Hipn  th^  .ca?ea  of  the  Kingy  v^,  ^^^^^4^^ 
thf?  King.  Vv/o^  ^el  Siflith  (c)  5,-  apd.  tjhe  ^^^J^} 
MofJforn)iy%  Mipp(mC4)f.  an4  jtlj^'.ye^^fyjijin.t?, 
Mrj.  JVfsl's  r  Treatise,  on  the  I4W  of  j£!;!f^je^^ 
Thatptmissioii,  it  wascontended9ha4de^trq3^ed.t)^<f{, 
very  foundation  of  this  extent9.a^d.wias.£UAl,to 
all  the  subsequent  proceedings  which  couljl  .|ipt 
th^re^bi^e  be  now  supported. 

It:  was  further  insisted  th^  by  the  late  ru{p  of 
CoMrii(/),  if  bad  become  necfc^^y  l;o  ayef.by 

HCa)'i7  0w.  a/eklir.Sebt.it.    .    .  (i'>BanlLi3lL   V  ' 
(«)  Page  53.  et  $eq.  (/)  Vide  ante,  Reg.  Gen.  p.  160.' 

affidavit 


affidavit  that  without  the  extent  ngginst  Shackle^       ^S^S- 
Sell  could  not  pay  the  Crown  debt. 

It  was  also  urged  that  under  the  circumstances 
of  this  case  there  ought  to  have  been  an  affidavit 
negativing  collusion. 

Th6  Attorney-General  now  shewed  cause  against 
the  rule.  He  professed  to  appear  hot  for  B^U^  in 
M^hdse  aid  the  second  extent  had  been  assumed  to 
hdve  issued  against  Shackle^  but  for  the  Crowti^ 
arid  he  particularly  pressed  upon  the  consideration 
of  the  Court,  that  the  proceeding  vehicfa  was  the 
sMiject-matter  of  the  present  application,  attd' 
wks  sought  to  foe  set  aside,  was  not  an  dxtient  in 
aill;'^but  an  extent  in  chijef  ih  the  iebbntf  dej^eb; 
artH'^thai  it  had  been  prosecnted  wholly  on  the 
part' of^ihe  Crown  for  the  reeovery  of  thedebt.dffe 
fibdx^Bell  io  ^e*  King.  That,  consideration;  he 
sfiBmftted,  placed  the  present  proceeding,  in  a  v^iy 
diiSbriernt  view,  as  neither  the  recent  act  of  parKa!^ 
m^ht^  ^^7  Gefo.  S.  ch.  117.,  nor  the  still  more  rfe- 
ceit*rale  6f  Courf(&),  (both  of  which  had  bd^n 
dea%bed't6  ch^ck,  under  certain  circumstances, 
the  too  frequent  resort  to  extents  in  aid  for  mere 
private  ends,  and  the  too  ready  mode  of  obtain- 
ing thejfff^for  the  process,)  could  be  applied  to 
the  impugnment  of  the  proceeding  in  this  inistance. 
The  same  circumstance — that  this  process  was  in 
fact  sued  out  on  the  part  of  the  Cipwur-tlM  ^/A29}- 
n^-G^Tli^ro/  contended;  rendered  it  unnecessary  to 


(a)  VidcQHU,  R^.  Gen.  p.  160. 

make 


189S.      make  any  negative  Aiaifement  cf  cdllumba  te  lh^ 

Tiie  K1H6    affidavit.    The  mbney  which  had  been  reeoverei 

bmx       under  this  extent  would  not  be  received  by  Bett, 

and  othcn.   b^t  woQld  be  wholly  retained  by  the  Gwwm  la 

satisfaction  of  the  €rown  debt,  the  object  df  tiie 

proceeding  being  the  security  and  Batidketion  d 

the  Crown,  and  to  protect  the  inhabitants  of  die 

liarish  from  a  rmssessnreiit  which  ttight  be  the 

consei^ence  of  Be^s  insufficiency,  abd  that  ww 

ah  object  which  this  Court  always  promoted  4md 

encouifaged. 

As  to  the  objection  founded  on  the  ttvMs  of  ll» 
affidavit,  it  was  insisted  that  no  advantage  €^fM 
be  taken  by  the  assignees  of  Shackle  as  to  the  ex- 
tent against  him  of  any  deficiency  of  sUttemeiiiia 
the  affidavit  fnade  to  found  the  extent  ag^ilff 
Bellj  the  affidavit  which  had  been  made  JnllM 
case  of  the  extent  against  SSfttfsAI?  bciAg  fi^e^fiMl 
any  such,  deficiency }  and  the  present  application 
being'not  to  set  i»ide  the  extent  ag^iilM  Si^'hot 
the  process  against  Shackle.  He  also  urged,  that 
this  being  a  proceeding  on  the  part  cf  tbe  CMwn 
Ugainst  a  collector  of  the  revenue,  the  affidavit  w*a 
quite  sufficient,  for  that  it  waft  Hot  neoeasary  in 
-such  a  case  to  state  any  act  of  insolvency,  nor 
'even  the  &ct  of  insolvency  generally,  where  an 
act  of  embezzlement  or  misapproprisftion  of  Ae 
'Crown  money  was  stated,  as  theve  had  bee&  in 
'the  affidavit  which  had1i>een  made  inJbis  case. 

Pollockj  in  support  of  ;the  rale,  denied  t^uit-there 
existed  in  principle  or  in  practice  any  such  dis- 
tinction 
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tween  an  extent  in  aid  and  an  extent  in  cbidf  in    ^^  ^^^^ 
the  second  degree :  and  lie  nrged  that  if  any  snch       ^^^ 
ifistikiction  were  now  to  be  established,  it  would  *^  <^^^^* 
fornififc  an  easy  redpe  ibr  getting  rid  of  the 
wholesome  rfestri^nts  which  had  been  of  fatte  im- 
^losed  by  the  Legislature  and  the  Court,  on  the 
undue  use  of  Hbe  process  of  eictent  in  aid,  by 
'«(Mi¥erting  eveiy  sudi  proceeding  isto  an  extent 
ttk  xkief  in  the  second  degree,  and  that  in  a 
cas^e  whei^  there  did  not  «ippear  to  be  «ny  ne- 
Cessily  for  -the  process,  as  tiie  parish  was  still  iiaUe, 
isind  ooosequeotly  the  Crowa^^  debt  was  not  in 
^Atnger% 

He  inridtod  on  ^e  objectionii  to  the  extent 
^iefahavebeen  already  Mated,  and  submitted  tbat 
libey  had  neitJier  been  answered  nor  obviated  by 
ttkO  ar guttieirts  ui^ed  in  opposition  to  the  rule* 

Wba  AmffMf^G&nevfOl  replied. 

,  BiCRAftM,  Lord  ChitfBm(m.*^W^  mint  treat 
4his  application  as  bein^  what  it  is,  an  attenqpt  to 
^t  aside  the  extent  which  has  been  issued  against 
-Shachk^^fmi^d  principally  on  objections  Mised 
"to  the  extent  against  B$H9  upon  which  that  pro- 
•ceeding  was  resorted  to*  As  die  AUovm^^emeral 
bas  stated,  'the  second  extent  is  not  an  extent  in 
aid,  but  an  extent  in  chief  in  the  second  degree. 
It  is  a  proceeding  in  fiict  and  mjHe  isswderiginally 
^i&ttMy  by  the  Cwwu  ^against  JSeO  in  ^tbe  :fimt  in- 
stance. 


itoKw^    Shackk  the  debt  due  to  Bell^  (wbo^  it  must  be*  re* 
Q^       raeiDbe:ired9  was  a^colkctor  oftaieeB,)  to  be4qi^ied 
and  edfon.    wheD  ttoovefed  in.  payment  as  far  as  it  mi^t  gp  rf 
^^*^*^'  ^®'  the  debt  dae  from  jftrff  to  the  Crown,  for  moD^ 
actually  received  by  him.  from  the  parish  for  the 
use  of  the  Crown.     That  is  what  we  call  in  dtis 
Court .  an :  extent  in  chief  in  the,  second '  d^^ee. 
Being  so,  the:  objection  of  collusion  is  pat  atonoe 
entirely  out  of  the  question^  if  there  bad  been  ai»f 
thing  in  itb  iThe  objections  in  point  of  fov%a)^d^ 
^AndUy'to' the  affidavit  made  to  found  theJtUzfyr 
tke^extent^^^inst^JB^2^  and  whatever' fot^Akre^ 
might  have  been  urged  as  agaii»^  that  coMetli^A^ 
cannot  consider  them  on  the  present  application. 
Ibe  Hiatal  ofc^donsweiie,  that  tba6f[ffidtt«i«iwitt 
msaffdents  because  ithad  notbeen  «t^dnihi^jBai- 
waa  in  inwhnetit  ^iccuuatanees,  apd^ttbid  tipiftM 
had  been'tverred  fiiom  whieh?Ms  inflK^jMbn^icAild^* 
be  iiforred.    Now  although  it  njf^oAMPbtiiMWML^^ 
sary  to  give  any  Opinion  uponitfaftt>foiltiidi  tkji^'l 
tion  op  the  pvesent  occasion,  I  hawvci  IiK^tftticm'' 
in  aaying  that  I  am  perfoctly  eatisiMl4l|Bt!ln^iM  ' 
of  law  and  practice  the  a^Uegations  in^Che^tfltdMnc 
are  amply  sufficient  to  authorize  tbe^fiat  for  the 
extent  against  BelL    It  is  stated  (bat  hefaad  li- 
ceived  and  had  misapplied  the  mo«|sy^cbll0cad 
from. the  parish,  Irf  converting  it^to  hi^  iMtnivaes , 
forthe^'use*of  the  Crown,    That  alone  Ims  ahwys 
bectt^  considered  suffi^^tit  groandfot  tbe  isGtiing 
of  «n  ^Ktient.    But  be  that  as  it  may,  the^ittnt 
agttntt  JB$U  (is^stiil  in  fof  cey^nd  eant^^eiii  bt^M^  - 
;  aside 
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m^  upon  thi$  apfdic^iiMT*     The  lODtioq  is  io    J^ji,.. 
truth  foofided  upon  the  invalidity  of  another  ex-    i^kiiiii 
tenti'Wjhich  has.  not  yet  been  impeached,  upon       ^^ 
the.  ground  of  an  alleged  irregulanty  which  has  Mdo^beni. 
IK*  yet  been  f^raiaUy  olgected  to  it    Under  that  ^***^*'^- 
eautent;  an  inquisition  has  been  taken  by  wfaioh  the 
debt  dvte  I  froui  Shackle  to  jB^/Z^has  been-fdund; 
and  is  fiow  4ipon  record*  The  proceedings  against 
l^m^at  Jeast  are  regular.    How  then  can  we  set 
tl^  a^de  upon  objections  alleged  to  eidst  as'to^ 
t^^)ori|^9dl  e^Uent  sgainst  Bett^  for  which  how-* 
ev^y^jifwe.wtre  now  considering  thosffeiolgectiiMa 
ii^illpf?  diid  Qoarae,  I  do  qot  think  there  iatli^ 

ei^ittb)tf.jtt|>«a^  tbab  we  should  dkw^  iiiij»i«ds 
tllKAIighctiit  tiMl  ^tte$e  extents  m$  ^&n4jUhp^t^ 

tlH JS^n^aJ^MPrOffiters,  fJNr  tbe  rmwmyoi  tlka 
CdMrftirsffemie  Against;  a  Msponsijblis  minvtcff  tfn^ 
plQf)i^in>.jite  rCfdlQction*'  To  such  praoeedinga  * 
thfbtoflti^i  parHam6Qt  was  never  VMmt^tA  apply, 
nwisqs rtbeyaift.1^ jBoat  dtstaptauinnflriffi^tad 
bjitttprowsfaoni., 

on:   -vl  '• :.'         •    .  ,  ■     .  ..  \ 

.  Ji  is.  tieeessaiy  ttet  wis*  should  notice  what  has 
bten^d.  respiecting  the  .t»ating  liability  of  the 
P9isisliiQQ«r9»^  and  thf3h  c^Kisequent  safttjr  f^  ^^ 
CfQWn  ddbt.  ,  I.  will  only  say»  that  it  isvim^. 
pc^hfai.tikiu;  we  shsiuld  take  that  into  our  coo^ 
8idiiis»tJ»Q;  uppn  the  ocoi^ion  of  this  mo^on*  It 
C4M^  pi«90(^).farm:ai^^p»rlipf  tbe^  itiea^nt  w-. . 

j]ac,.  quiry. 


Kfairy.     Iht  iJrown  may  proceed  against  its  re- 
•TkeKmo    'venue  officers  for  the  recovery  of  money  received 
BnL       V  ^^^^  ^^  ^^^  King's  use  as  may  be  thau^t 
ao^otkert.   ^jj^gj.  adviseablc,    according  to  the  discretion  of 
meJmrdt,c.n.  ^^^  whosc  duty  it  is  to  institute  the  necessary 
proceedings.     But  if  it  were  not  so,  it  would  stiU 
be  the  duty  of  this  Court  to  protect  the  inhabit- 
ants of  a  district^  who  have  paid  the  taxes  to  a  col- 
lectoTy  from  the  defieiencies  of  the  oflScers  of  the 
'Crown,  who  have  received  thetin,  wherever  their 
property  of  any  description  can  be  rendex^  avail- 
able f&r  that  purpose. 

On  every  ground  therefore,  and  ia  every  view 
of  this  case,  I  have  no  hesitation  or  diAet4>y  in 
^ying  that  iliis  rule  ouglit  to  be  ditalbuurged^ 

..  ..  ...,'    .....  '^   V)',   ' 

GfUfiAH^  BarQn.^-^lt  is  quite  cieffr  fiifilctl4)ltier 

|]|e  atst .of  the  STth  df<jteo,  «.|  wtjg  ^r fMffifci^ 

f\m  ady  application  to  mck  pr^dMi^lg^  t^  ihe 

jff^sent,  wbere  the  Crown  pfedess^  if  rAeftOfte^'>to 

cWhoIly  and  truly  on  the  part  lef  the !Qr9ii?i(»TMi^e 

/dfeet  would  be  to  disarm  4be  Ciiowiii(ir  itckdowpt 

j^fficmit  means  in  this  Court  ^  teciotefifts  Its 

putfltc  rights  and  duties,  which  but  for  tl)e  speedj 

•tind'^eSbetlial  measwe  of  dur  staxttig  fntockss^  wmild 

'ofiten  be  irreeoverai)ly  lost.    It^  is  <w&  of  ^e^^nost 

AvailatUe  eiSeefs  of  Ite  pwcefdiqg4))f^  otttcatt,  ^tbat 

riMider  ft*  the  Cfevn  QiO  'seiace  by  u)|ieiwr4mx)ess 

the  debts  dsftc to its^^d^twrbefoe^itf r&sortifetofhis 

- -Mhor-property.' •^'-  :'•  '•  'y'./'\j^  ^  vw*i:Bdv"«  • 

...::..  ^  It 


Bbu 
and  Othert. 


It  would  be  absord  in  the  caae  of  an  adverse       l^^* 
extent,  which  the  present  clearly  is,  to  require  a    ,^ni^]|„o 
denial  of  collusion.    This  is  in  all  respects  a  band 
Jide  extent  in  chief  in  the  second  degree,  and  an 
adverse  proceeding  as  between  the  Crown  and  the    ^''**»  ^ 
party  against  whom  the  Crown  is  entitled  to  re- 
cover its  debt  by  every  possible  means. 

It  is  said  that  the  extent  against  ShacMe  is  with- 
out foundation^  because  the  original  extent  against 
Bell  upon  which  it  is  founded  was  not  properly 
obtained,  inasmuch  as  that  was  also  founded  upon 
insuflScient  materials*     That  appears  to  me  to 
be  a  ndvel   objecli<m,   and  it  is  one  which  I 
certainly  cannot  understand  as  a  valid  objecition 
to  the  -t^ond  extent*    I  however  thiidc,  witii  my 
Lord  Chitf  Baron^  that  the  original  extent  was 
^iMlt  .founded.   It  cannot  be  necessary  to  state  the 
'imotmeney  of  the  psrty  utider  the  circumsteiices 
of  t^e  original  extent  against  BeUf  and  it  is  never; 
required  in  practice  where  there  are  other  strongier 
grounds,  Bach  as  are  stated  in  the  affidavit  in  thai 
case.    The  statute  of  the  SSdofJEfen.  8.  leaves. 
the  issuing  of  the  extent  wholly  to  the  discretion 
of  the  Barons f  who  are  thereby  constituted  t^e 
proper  judges  both  of  the  aecesMty  for  the  pro- 
cess, and  the  sufficiency  of  the  matter  on  vhicb> 
the^t  is  granted;  the  great  object  of  the  »«. 
course  to  the  prerogative  writ  being  expedilaiOD 
in  cases  of  urgent  emerg^scy.    That  urgency  is 
necessarily  a  question  for  the  conndemtion  of  the 
Baron.    In  the  present  instance,  X  am  clearly  of 

opinion 


l83Sw<      Opinion  that  there  exiiited:  svtth'  an  en^efgency  ^ 
The  Kiiiii    fWKJered  the  Crown  process  neeisssary,  and  that  liie 
BwL     J^  ^^  ^^  original  extent  was  well  founded. 

and  Others. 

^^^'^***"'^  But  to  the  issuing  of  the  second  extent  agaifist 
Shackle^  there  is  no  such  objection  raised.  If  that 
objection  had  be^i  taken  to  it,  I  would  ask,  can 
there  be  a  more  decisive  fact  stated  from  which 
the  party's  insolvency  must  be  inferred  (if  any 
were  necessary  to  be  raised,  which  I  deny),  than 
that  the  party  has  misapplied  money  belonging  to 
the  Crown  received  by  him  in  his  capacity  of  ccJ- 
lect<^of  taxes,  and  converted  it  to  his  own  use, 
coupled  with  the  averment  immediately  following, 
that  he  is  unable  to  pay  the  money  so  converted, 
and  that  the  Crown's  debt  is  thereby  in  danger  of 
being  lost,  *'  unless  a  more  speedy  course  than  the 
ordinary  method  of  proceeding  be  forthwith  taken 
to  recover  the  said  debt  V^  That  statement  surely 
aflfords  a  tolerably  strong  proof  of  embarrassed  cir- 
cumstances, if  any  were  wanted  to  be  averred  for  I 
the  purpose  of  founding  this  extent  and  justifying 
ihejiat  on. which  it  was  issued. 

*  I  am  anxious  however  to  reject  that  ground  al- 
together, lest  I  should  be  thought  to  entertain  an 
opinion  that  some  such  averment  was  necessary, 
which  I  utterly  deny.  Is  the  Crown  to  lose  its  re- 
medy—the^^ftnum  remedium  of  the  prerogative — 
in  a  case  of  urgent  danger,  from  some  supposed  ne- 
cessity that  the  afiairs  of  an  embarrassedcoUector  of 
revenue  must  first  be  miiiutely  inquired  into,  before 

this 


AN 


INDEX 


TO  TBB 


PRINCIPAL  MATTERS. 


A. 

ACCEPTANCE 

(Of  Bill  of  Exchange.), 

Where  necessarj  to  prove  the  con- 
•ideratioD  after  notice,  although 
there  should  be  no  direct  evidence 
given  to  impeach  it* 

Vide  Bankbupt. 


ACCOUNT 
Vide  Injunction,  N<*  1. 

ACT  Of  UNION 

(Construction  of,) 

Vide  CoMTtvctiOH  (or  Statutes.) 

VOL.    XI. 


ACTION 
fat  Law, J 

Vide  Case. 
Malice. 

ADMISSIBILITY 

(Of  Witnea.) 
Vide  Evidence,  jMiffim. 

AFFIDAVIT. 

1.  It  is  not  necessary  in  this  Court 
that  the  affidavit  by  which  an  ap- 
plication to  set  aside  the  service  of 
process  for  irregularity,  it  having 
been  served  in  a  wrong  county, 
should  negative  that  the  service  was 
effected  on  the  confines  of  the  pro- 
per county,  and  that  there  existed 
any  dispute  about  the  boumlaries. 

Monday  v.  Sear  ...  Page  193 
So  3.  In 


9.  In  the  affidavit  necessary  to  be 
made  for  the  purpose  of  obtaining 
a  fiat  for  an  extent  in  aid,  it  is  now 
required  to  be  stated,  that  unless 
the  process  of  extent  be  forthwith 
issued  for  the  debt  due  to  the  de- 
ponent (the  crown  debtor)  from 
his  debtor,  the  debt  due  to  the 
crown  from  the  party  applying  will 
be  in  danger  of  being  lost  to  the 
crown. 

Rule  of  Court  by  General  Order    160 

3.  Where  an  affidavit  used  on  obtain- 
ing the  fiat  is  insufficient  evidence 
on  an  inquisition  under  an  exteot 
to  warrant  the  finding  of  the  debt 
by  the  jury. 

Fide  Extent  (m  flic?.) 

4.  The  affidavit  made  by  a  Mend" 
ant  in  an  information  by  the  At- 
torney-General  >  for  penalties  to 
ground  a  motion  for  postponing  the 

.  trial  x>n  the  absence  of  a  witness, 
niu«t  be  most  minutely  and  cir- 
cumstantially particular  as  to  all 
the  matier^  stated,  or  it  will  be 
considered  insufficient  to  support 
a  rule  to  shew  cause  granted  for 
that  purpof^e. 
The  Aitorney-General  v.  Tyson   -  229 

5.  An  affidavit  of  material  amend- 
ment is  necessary  to  support  a  mo- 
tion for  an  order  for  leave  to  with- 
draw bill,  and  to  amend. 

Croft  V.  Appleion     -     -    -    -    382 

6.  The  Court  requires  an  affidavit 
verifying  the  facts  stated  in  a  cross 
l>ill,  on  application  to  enlarge  pub- 
lication after  answer  to  original  bill, 
tin  the  answers  in  the  cross  cause 
come  inl 

Edtvards  v.  Morgan  and  Wife  and 
pikers ;  Morgan  and  fV\fe  t.  Ed- 
wards and  W\fe  and  Others  -    899 

7.  It  w  mVneittnmnf  m  tbw  Court  to 
prtdace  ati  affidafit  in  support  of 
an  application  ta  set  aside  the  pm- 
ce«iiDgson  tn  asiigmneiit^f  bi\\ 
bond  after  render,  that  it  is  made 


bond  fide  and  on  behalf  of  the  bail ; 
there  being  no  rule  in  this  Court 
requiring  such  an  affidavit  to  be 
made. 
Richardson  v.  Hodgson    -      -      633 

8.  Affidavits  in  support  of  motioo  for 
new  trial,  if  they  tend  to  impeach 
the  conduct  of  the  jury,  are  not 
admissible. 

Hartxorighi  v.  Badham      •      -     383 

9.  The  Court  wiU  not,  oo  motion  for 
a  rule  for  a  new  trial,  in  any  case 
sufiTer  affidavits  to  be  read,  imput- 
ing improper  motives  to  the  jury 
in  finding  their  verdict. 

Cooke  V.  Greeu    •    -    •    -    •     786 

10.  In  the  affidavit  necessary  to  found 
the  fiat  for  an  extcot  m.  chief  iii 
the  second  degree,  it  is  ADt^W- 
anired  to  state  any  fact  from  which 
the  insolvency  of  the  party,  ^aj 
be  inferred,  nor  even  to  stat^  ^at 
he  is  insolvent,  if  it  be  averred 
that  he  have  received  the  Cfx>wn's 
money,  and  applied  it  tahisoari)4be«' 

Rex  V.  BeU;  RexY.ShaoUe    ^     9U 

11.  On  such  an  affidavit  in  sudt  a 
case,  an  averment  oC  absepc^  of 
coll  usion  need  not  be  made, , . 

,     ...-. ..  .> 

19.  Affidavits  iti  finp^h  <if  atndfi^ 
for  a  new  trial  on  thfe  gfbdttif  %f 
surprise,  must  b^  c6nd&^He  iliid 
satisfactory,  shewing  that  the  ver- 
dict of  the  jury  was  attfifbutaUe 
to  the  facts  which  created  the  stxr- 
prise  at  the  trial. 

Hartwrigkt  vj  Badham     <>     -     383 

(Where  not  necessary  to  bring  a  party 
fHto  contempt*} 

Vide  Certificate  (qf  Wardm^ 


AGREEMENT 

(Pro^MfJ 

r4V/<r  Evidence,  N«  3. 


ALLEGATIONS 

(Wkat  neceuaiy  in  Pkading^ 

Vide  Evidence,  po^'m. 
Fide  Plea&ihg  (at  Law)  N<>  9. 

AMENDMENT 

(OfAngwer) 
^'  Where  neceuaiy. 

Vidt  Fraicticb  (in  £guity)'^BAiL, 

^(ffJi^^g^ent  Roll  and  Committiiur, 

U^Whtmiia  pfisotoef  Urds  charged 
i:|Q  executioD,  in  Triaity  Terra,  for 
ip5/.  instead  of  100/.  5«.  in  con* 
!*  s^tl^ni^e  6f  the  sum  being  wrongly 
^'iUrtW  i^  Ae  judgment  roll,  and 
^he  mi^k6  '  being   preserved   in 
^e    subsequent  proceedings,    the 
cff^Wf^A  \^  *e    following    Terra, 
j^gr^ed  a  i:ole  <o  shew  cause  why 
jtbJe  j|u4ginept  roll   and  comnaui- 
^  ^Quldnot  be  altered  accord- 
,ji»g  ,,io    the  facts  appearing  by 
^.ejpip^a  and  Masters  aliooatur, 
which  rule  they  made  absolute  on 
c^se  shewn,  upon  payment  of  the 
costs  of  the  amendment,  without 
the  ^Qsts  of  the  application. 
They,  at  the  6ame  tinie,  discharged, 
tvith  costs,  a  rule  obtained,  on  the 
gro«kid  <i^  the  mistake,    lor  dis- 
charging the  prisoner. 
Flindcll  v«  Fairman     -     -     -    410 

co/muj 

Vide  Affidavit,  N<*  5, 6. 


(Where  necessary  toptotect  Billjrom 
dtsmissal,) 

Vide  Practice  (in  EquiU/)  ^'<*  12, 
13. 


ANSWER. 

Vide  iNJUNCTipN,  N®  7. 

(Where  Plea  ordered  49  'ftand/ar^J 

Vide  Plbadimo  (in  Equii^*} 

APPEAL  . 

(Prom  Court  of  Exche//uer  to  ^House 
'  of  Lords,  where  it  does  not  lie.) 

Vide  Jurisdiction  (qfHopLse  of 
Lords.) 

I 

APPROPRIATION 
(Of funds  in  Court  J 

Quitre,  Whether  money  reqover/ed 
und^r  an  etteiit  issued  fbraslfn- 
ple  contract  debt  at  the  suit  of  ibe 
crown,  the  produce  of  the  safe  of 
the  crown  debtors*  lands  paid  into 
Court  may  be  considered  to  be  de 
facto  appropriated  to  the  use  of  the 
Crown,  on  the  confirmation  of  the 
Master's  report  asserting  the  right 
of  the  Crow^  thereto,  or  whether 
fbere  ^ottld  not  he  an  express  or- 
der for  approprkcLng  the  m«ney« 

Wali  0fUl  Others,(usi$neesi  ifti  v.  she 
Miom^General  •  -    .    «    648 

3  c  2 


ARREST 

(Of  Person  where  illegal.  J 

Where  a  defendant  remains  in  cus- 
tody under  a  capias  on  an  informa- 
tion by  the  Attorney-General,  exe- 
cuted whilst  he  was  in  prison  on  an 
arrest  made  without  leeal  author- 
ity, and  therefore  ille^lly  detained, 
the  Court  discharged  him  from  such 
custody  by  order  made  absolute  on 
cause  shewn  by  the  Attorney-Ge- 
neral. 

Aitomey-General  V.  Dorkings   -    156 

(Of  Judgment.) 

Oq  a  mis«trial  of  an  issue  directed  by 

,  A  Coiirt  of  Equity,  there  can  be  no 

motion  m  arrest  <;f  judgment :  such 

,     a  ouitipn  being  incompatible  with 

,    the  nature  and  object  of  the  trial 

of  ijisues  ip  aid  of  a  Court  Qf  Equity. 


;.      ,     ;  ASSIGNMENT 

fO/ Bail  Bond  J 

J  Proceedings  an,  set  aside. 

r»&  BAa,No5. 

Costs,  N*'  6. 
^1 '  '    Practice  at  Law,  N<>  11. 

f€!f  Leases  qf  tithes  fy  Rector,)  where 
good. 

Fide  IwvNcrioHp  N<»7« 

ASSUMPSIT, 

Where  ii  b  not  oecessary  to  aver^in 
an  action  for  an  ii^ury  resjiilting 
'  from  unskilful  treatiuen^^,  a  sur-. 
geon^  that  he  undortook,  ii^ 

riV/<f  Evidence,  N®  3. 


ATFACHMENT 
Where  Rule  for,  discharged  witkoiu 

C0St$M 

Fide  Costs,  No  7. 


ATTENDANCE 

(OfBaroni  at  Chambers.) 
Rule  respecting    -  -    -    -    .   422 

Vide  Practice  at  Law,  N*  6. 


ATTORNEY 

(Action  by  t  for  libel  in  hkprqfmiaiftl 
charader.J 

What  necessary  to  'ht  statid. 

Vide  pLEAniNG  AT  Law. 


(What 


io^.fhfgei,aU 


ueoe^soiv  to  ^./ 
wiatnat^J 

^  Vide  Eyidemcb,  N«  5, 6>  h  ^ 

ATTORNEY  and  CUBNT, 
Fide.Co8T»,No7. 

AVERMENTS,  ' 

(Pf^hat  necessary  in  Fka^ng.) 

Vide  Pleading  at  Law,  (fosslm,) 

(What  not  necessary,  and  whatshoftld 
he^voided*)  ^ 

Vide  Pleading  at  Law,      v 
Affidavit  (pasHm.  J 
Etidence. 


BAIL. 


•BANKRUPT.  791 


AWARD, 
(Practice  on  Motion  respecting,  J 
VideFtLkCTicE,{at  Law  J  N®  1. 


B. 

BAIL. 

1.  A  person  being:  a  housekeeper  in 
Scotlaod,  nsualty  living  in  lodgings 
in  London  during  six  months  of 
the  year,  is  not  admissible  as  bail 
in  a  civil  action. 

Time  given  in  such  a  case  to  add  and 

justify. 
liu^yuStiriing    -    ...    158 

2.  Where  a  plaintifThad  proceeded  on 
anas^ignxneDt  of  a  baiUbond  taken 
after  the  render  of  the  defendant, 
wha  had  put  in  bail^  whom  he  had 
insufficiently  described,  so  thattime 
was  necessarily  given  for  furnish- 

\.nrii^>«  ti^tt^  liaioriptiDn,  daring 
which  intarfal  fiich  further  de* 
scripllon  was  not  given,  nor  was  any 
attempt  afterwards  made  to  justify 
— the  Court  set  aside  the  proceed- 
ings on  the  assignment  of  the  bond. 
Costs  ordered  to  abide  the  event  as 

t««l$  in  the  cause. 
Richardson  V.Hodgson  .     -    -    633 

3.  Bail  (by  affidavit)  rejected,  be- 
cause the  name  of  each  deponent 
was  not  inserted  in  the  jurat  of  the 
affidavit,  pursuant  to  the  rule  of 
practice  in  that  respect. 

WeUing*  and  Another  v.  Marth     509 

4.  This  Court  will  now  give  time  to 
justify  bail  on  the  last  day  of  termi 
and  permit  the  justification  at  a 
Barony's  Chambers. 

Bell  and  Others  v.  Horton  -    -    741 

Vide  Costs,  passim. 
PftACncE  AT  Law. 


(MaHciouMly  holding  to  Bail) 
Vide  Mali<!:b. 

BANKRUPT- 

1.  In  the  case  of  an  action  for  money 
liad  and  received,  brought  by  a 
petitioning  creditor  and  another  as- 
signee of  a  bankrupt  against  a 
sheriff,  for  the  amount  of  money 
levied  by  fieri  facias  on  the  bank- 
rupt's estate — where  the  proof  of 
the  petitioning  creditor's  debt  was 
merely  the  single  primd  facie  evi- 
dence of  the  acceptance  of  a  bill 
of  exchange  by  the  bankrupt  be- 
fore the  bankruptcy,  urtfbrtififed  by 
any  proof  of  cottsitleration  (there 
havin^r  been  a  notice  given  that  the 
plaintiff  would  be  requTredtil  prove 
the  consideration),  acrid  '^ere  the 
parties  were  connected  by  relation- 
ship, and  did  not  appear  to  be  con- 
nected in  business ;  and  there  were 
circumstances  of  suspicion  sur- 
rounding  the  transaction  [for  the 
nature  and  extent  of  which  see  the 
case]— it  was  held  to  be  a  question 
for  the  jury  on  the  whole  matter 
to  pronounce  the  debt  collusive  or 
bond  fide,  notwithstanding  t^o  direct 
evidence  was  given  or  oflered  to  im» 
peach  the  acceptance ;  and  on  this 
principle — where  there  are  circum- 
stances of  suspicion,  and  the  plain- 
tiff has  notice  that  he  wiU  be  re- 
quired to  prove  consideration,  al- 
though, generally^  the  plaintiff  is 
not  tinder  any  necessity  to  prove 
the  consideration,  unless  it  be  im- 
peached, yet>  in  a  case  where  the 
jury  have  a  right  to  require,  from 
the  aspect  of  t£e  whale  transaction, 
something  to  corroborate  the prtmd 
fweie  ca^  of  pmof  «f  hand^writiRig 
to  the  accepUnce,  if  the^  pkintiff 

' '  choose  so  to  haiard  his  sucouss  as 
to  rest  his  case  there,  bs  miast  abide 
the  result :  and  the  jury  may  de- 
cide 


cide  against  the  docaotf  nt,  because 
the  suspicion  alone  leaves  the  ques- 
tion of  fact  open  to  tfaeai. 
Abraham  and  Another,  assignees,  jrc. 
V.  George,  and  Anolhar,  Sheriffs, 
ire 123 

2.  A  letter  written  by  the  solicitor  of 
a  trader  to  the  solicitor  of  a  judg- 
ment crcdilor  [for  the  exaqt  terms 
of  which  see  the  case]«  requiring 
the  creditor  to  delay  his  execution 
which  be  wouid  be  entitled  to  sue 
out  in  a  few  days,  giving  as  the 
jmaaon  of  the  application,  lest  he 
•hovld  ao  iovohre  the  debtor  as  to 

.  render  him  unable  immediately  to 
satiafy  kia  epgageiaeota,  and  pro- 
posing  to  pay  the  debt  by  i  natal- 
meats,  as  the  only  means  of  en- 
abling  the  preditor  to  realise  the 
whole  amount  of  his  demand;  held, 
not  to  be  such  a  sufficient  notice 
of  the  insolvency  of  the  traderj  as 
to  preclude  tht;  creditor  uiider  the 
49th  of  Geo.  III.  eh.  ISl.  from 
levying  under  his  execution,  as  hav- 
ing been  hrotigbt  by  such  notice 
within  tlie  terms  of  the  proviso  of 
that  statute  to  be  found  in  the  se- 
cond aectioii*  by  filing  him  with 
previous  knowledge  of  the  bank- 
rupt's insolvency, 

lb. 

8.  For  minor  points  of  evidence  held 
to  have  been  properly  left  to  the 
jury,  see  the  learned  judge's  report, 
and  the  judgment  in  the  case. 

lb. 

4.  A  rule  fop  a  new  trial,  granted  on 
tlie  gronnda  of  the  objections  made 
on  all  these  points,  was  discharged 
on  argument,  ootwithslanding  the 
learned  judge  who  tried  the  cause, 
reported,  that  he  considered  the 
verdict,  in  respect  of  the  debt  at- 
tempted to  be  proved  by  proof  of 
the  acceptance  of  the  bill  of  ex- 
change,  to  be  against  the  evidence 
which  had  been  laid  before  the 
jury. 

lb. 


( Legacy  Ihay^peyMxtnL) 
Vide  CoarsTRurVEoif   fqf'&amat,) 

BILL  (in  Equily.J 

Vide  Affidavit. 

Pleadinq  (in  Equity,)  pfuam. 
Practice  (in  Equity*) 

(Of  Tnterpteaier.) 
Vide  Injunctiok,  N*?. 

(Of  Revivor.)  .. 

Vide   Practice  (in  EguityJ  N«  2 
and  S. 

BILL 

(Of  Exchange.) 
Acctpianee  <|f« 
Vide  BANii&urr. 

BREACH 

(Of  Condition  of  Bond.) 

VideBovD  (to  $he  Crcwn.) 

BOND 

(To  the  Crown.) 

{On  Exportation). 

What  a  Breach  qf  Coniiti&if. 

Breaches    of   the  commoa  export- 

ttiop 


CASS. 


COMSfttmiCAfl^K.      *^&3 


ation  bond  wer^  asftigned  in  the 
replication  to  a  plea  of  performance 
on  3cire/(«aM»»  in  thai  tl^e  delbndant 
had  not  exported,  &c.  and  that  he 
luid  unshipped  and  remanded,  &c« 

It  waa  provea  that  the  goods^  (spi- 
rits), had  been  in  fact,  shipped  and 
carried  out  to  the  place  of  the  ves- 
ael's  destination — that  they  were 
not  landed  there,  but  we're  in  part 
used  at  that  place,  and  on  the 
homeward  voyage  by  the  master 
and  crew  of  the  vessel,  and  that  the 
remainder  was  brought  home  into 

'  the  London  Docks,  where  it  was 
emptied  out  of  a  beer«cask  (into 
which  it  bad  been  drawn  off,  out 
of  the  export  cask)  into  the  water. 
There  vras  no  evidence  of  fraud. 

Suare^^^Wlieibev  not  a  fair  ex- 
portation of  the  spirits,  and  so  far  a 
literal  performance  of  the  condi- 
tion d  the  bond,  but  held  to  be  an 
unshipping  and  re-landing  in  Great 
Britain,  and  therefore  a  literal 
breach  of  the  oonditicii,  and  suffi- 
cient to  suppoit  a  Mrdict  obtained 
bjtlie  Crown.  Grahana  Baron,  dub. 

Bexy.Dixm-    -    -    -^  •    -    904 

Vide  CoNSTEUCTiON  OP  Statutes, 
Plbadihc  at  Law.  N«  7. 


c. 


CASE. 

Where  that  form  of  action  right,  al- 
though trespass  might  have  been 
brought 

Vide  Pi^KAptNO  AT  Law,  N^  6,   . 
Malice. 


CERTIFICATE' 

Exception  to,  hau)  taken. 
Fide  Practice  (in  Equity,)  N**  4.  . 

(Of  Wdrden  of  Fleets) 

The  warden^s  certificate  of  a  prisoner 
in  custody,  for  contempt  in  not 
paying  costs  taxed,  is  sufficient  to 
found  a  motion  for  a  sequestration 
without  affidavit  of  demand  made, 
and  refusal  to  pay. 

Phillips  tmd  mteiker  v.  Stepften^fm  473 

•  •       r     '  .1     • 

COLLECtOE  , 

iiahilU^  of  to  Crown. 
Vide  TXTEnr.'Vi^  5.    .      '. 

COLLUSION 

(  Wfiere  unnecessary  to  negative.)  ' 
Vide  Extent,  N;«  4. 

COMMITTITUR, 

Where  altered  on  motion  according 
to  the  facts,  by  tbc/fcaasa  aii4  mii- 
ter's  allocatur. 

Flindell  w.Fairmm  -    •    «  —    410 

COMMUNICAtlON 

(Privileged.*^ 
What  is  not.     * 
Vide  EvioEtfCB,  N<«  11,  12. 


UUJNSTAT* 


CONSTRUCTION. 


COMPOSITION 

]    (0/fithis,) 

S^  momey  in  lieu  qf. 

Where  issue  directed  respecting. 

Vide  Issue. 

CONCILIUM, 

fPntaice  respecting.  J 
Vide  Practice  at  Law,  N®  12. 

;    ;       CONSIDERATION 

rOfBillp/Exchmge^ 

Wbec^  necnsary  to  be  proved  (after 
I  'O0£iee)«itlK»ugh  no  direct  evidence 

be  ofi^red  to  impeach  the  inttru- 

nenl. 

..  Vide  Bahkxlvpt. 

Where  not  necessary  to  be  stated  in 
,    a  declaration  in  assumpsit. 

Vide  Pleading  at  Law. 

A'.igaod  oonsidention  is  sufficient  to 
xnainftaio  assumpsit,  and  ini^equa- 
1  oy.ia  no  objection. 

VideiPLEADlVG  AT  Law. 


CONSTAT* 


CONSTRUCTION 
CQf  Statutes.} 

Act  of  Union,  39  and  40  Geo.  3. 
Excise — Disti  ixers. 

1.  Judicial  oonstruetioa  of  the  Act  of 
union  between  Great  BiMb  sid 
Ireland,  (39  and  40  Geo;  3.)  «to 
the  footing  on  wiiiohthetiraeoOD- 
tries  are  to  be  legally  oouttieid^to 
have  been  placed  with  nifcetio 
each  other»  in  maiterv  of  tnuieiod 
comooilDe,  by  tJie  openitictfaf  Ibe 

.  statute. 

Held,  that  the  IcgidatNiipe,  bf  die 
sixth  article  of  the* Act  oftoono, 
ikrith  reference  to  the  tnatyoo 
which  it  wasfonndcdy' mtended to 
place  both  oountties  on  ^n  >eqd 
footing  of  advtetege  bd^'^' 
vantage,  in  respect  of  astiolo  of 
the  manufacture  ondi  trade,  of 
either,  wheDCSportcd^fniMBaneifi' 
to  the  other — ^that  such  iotentioD 
is  sufficiently  expressed  io  ibe 
words  of  the  statute  io  enable  the 
Court  to  give  e&ct  to  it^and  tbtt 
the  statute  rouist  be  construed  « 
having  established  a  perfect  rtci- 
procity  of  advantage  and  ooDSofi- 
dation  of  interests  in  respect  of  the 
commercial  intercourse  of  the  two 
countries^  and  to  have  placed  tbem 
both,  in  all  respects,  on  a  letel  as  to 
their  mutual  traffic  and  dealing, by 
the  effect  of  the  imposition  of 
countervailing  duties,  and  by  the 
virtual  re-enactment  of  the'p^^ 
vious  acts  of  parliament,  regu- 
lating the  trade  in  British  produce. 

Therefore  (exempli  groHi)  when 
spirits  distilled  andmade  in  Ire- 
land, are  imported  from  thence  into 
England,  they  become  BriiiA  ^«- 
rits,  and  are  entitled,  as  such,  td  all 
the  advantages  of,  and  are  liable  to 
all  the  imposts  oil,  Britvih  Sptria, 
Existing  at  the  tithe*  of  tbeaciof 

'     union :  and  f  hey  are  afsA  subject  to 


all  the  ejxise  regubtiooB  affecting 
British  spirits,  as«  for  instance,  to 
the  provisions  of  the  9Gth  Geo.  III. 
ch.  73. 
TheAuoituy  General  y.  M'Kenzie  284 

bl  Geo.  III.  cA.  117. 

2.  An  obligor  to  the  crown  by  bond 
conditioned  to  sell  all  suth  sugars 
M  ahaU  be  delivered  to  him  as 
agent,  for  the  sale  and  disposal  of 
fiftfiain  sugan,  and  to  account  for 
and  pi^  over,  the  produce  of  the 
sale  of  the  said  sogan,  to,  &c.  may 

'  sue  out  a  writ  of  extent  in  aid,  un- 
der the  proviso  hi  the  57  Geo.  III. 
c.  117.  as  upon  a  debt  due  from 
IbiiE  to  the.  crown,  being  the  ba- 
hinoe  of  monies  received  by  him, 
betwixt  the  date  of  his  appoint- 
metit,  and  the  time  of  issuing  the 

'.  t«zlent,  ariaing  from  the  sale  of 
%vi^t^  dehverad  to  him  after  his 

'  appointment,  and  previous  to  the 

'   date  of  the  bond. 

Rbt  in  aid,  ^e,  v.  Kynaucn    «    598 

(Legacy  Dvuy.) 

55  Geo.  in.  cA.  148. 

3^  Bequest  of  all  the  rest,  residue,  &c. 
.  of  the  personal  estate  of  a  testator 
to  his  son-in-law,  G.  B.  and  to  his 
(the  testator's)  daughter  P.,  his 
wife,  their  executors,  administra- 
tors and  assigns,  for  their  absolute 
benefit :  Held  not  to  be  chargeable 
under  the  55th  of  G«>.  III.  ch*184. 
sched.  3.  with  the  highest  duty  of 
lot.  per  cent,  on  the  whole  amount, 
as  being  a  legacy  given  to,  or  de- 
volving to  or  for  the  benefit  of  G.  B. 
the  husband,  a  stranger  in  blood  to 
the  deceased  ;  nor  to  be  chargeable 
wholly  with  the  lowest  duty  of  1/. 
ferceni.,  as  being  a  legacy  given  to, 
or  devolved  to  or  for  the  benefit  of 
a  child  of  the  deceased  (in  the  per- 
son of  the  daughter),  but  to  be 
f  hargeaUe  by  moieties  as  being"  a 


bequest  for  the  l^enefit  of  each  to 
the  amountof  one  half;  and  there- 
fore, as  to  one  moiety,  chargeable 
to  the  highest,  and  as  to  the  other, 
to  the  lowest  duty. 
The  Atiomey  General  t.  Baechua  and 
Wife,  and  Another    -     -    -    548 

5  Geo.  III.  c/i.  45. 

4.  The  depending  stock  of  a  tanner, 
with  respect  to  which  the  regu- 
lations of  the  5th  of  Geo.  III.c.  43. 
apply,  is  not  merely  the  stock  of 
hides  and  skins,  &c.  which  have 
been  taken  out  of  the  wooze,  and 
have  been  already  Vfeighfd  and 
marked  by  the  inferior  officer  of 
Excise,  but  the  whole  qf^fha  Mf>ck 
which  has  been  taken  out  of  the 
woote^  Therefore,  the  tanner  is 
liable  to  the  penalty,  for  not  pro- 
viding scales  and  weights,  and  for 
not  assisting  the  offio^ca  ^f  excise 
in  not  only  re-weighing  the  stock 
already  weighed  by  the  officer,  bnt 
in  so  providing  scales  and  Weights 
for  re-weighing,  and  in  examining 
any  part  of  his  atock  of  hides  arid 
skins  taken  out  of  the  wooae,  and 
being  on  his  premises  from  that 
time  until  the  time  when  Ihey 
might  legally  be  removed. 

7^  Attorney  General  v.  Beviaigton 
and  Another    •    -     •    •    •    td22 

10  &  11  Wm.  if  Maty,  ch.  91-^24 
Geo.  III.  ch.  4l->58  Geo.III.  ch.65. 

5.  Tar  distillers,  necessarily  making 
tar-acid  or  acetous  acid,  in  the  pro- 
gress of  their  manufacture,  are 
therefore  to  be  taken  to  be  vinegar 
makers,  within  the  6th  sect,  of  the 
24  Geo.  III.  c.  56. :  and  they  are 
thereby  subjected,  as  such,  to  all 
the  excise  regulations  made  by  the 
statutes  passed  in  respect  of  the 
makers  of  vinegar,  and  are  not  pro- 
tected by  the  prorUo  in  that  section ; 
and  consequently  are  tiable  to  an  in- 
formation for  peoabiea  for  not  giv- 
ing 


.  'mg  tte  usual  notice  to  the  excise^ 
required  by  the  Uth  sect,  of  the 
lQih«ndUlhofW».o-2l- 

Tht  Anor^  General  v.  HoulgraTe 
jond  Anotlier     .    -    •    •    -    317 

e.  49(^0,  III.  cA.  121. 

(Of  Bankrupts.) 
Vide  Bankrupt,  N».  2. 

7.  57  Geo.  III.  c*.  117. 
CCy  ErteM  in  Aid.) 

Vide  EXTBNT,  N«  I. 

9.  35  Geo.ni.cA.25. 

(Sale  qfCronn  IMior^s  Lands.) 

.  Vid&  JoRiu>tcrnoH«  N^  3. 

CONSTRUCTION 

for  Cboean<.J 
Vide  Covenant.' 

(O/Bukn^Courk) 
Vide  Extent,  N^  2. 

CONTEMPT. 

CQf  Court.) 

(Consequences  qf.} 

The  publication  of  what  passed  on 
the  trid  of  gome  of  several jprison- 
ers  indicted  for  the  same  offence  at 
a  Court  of  general  Gaol-delivery» 
after  an  order  had  been  promul- 
gated by  the  Court  prohibiting 
such  publication  until  all  the  tnab 
should  be  concluded,  is  a  contempt 
of  Courts  and  punishable  by  impri- 
sonmeni  or  fine ;  and  if  the  offend- 
ing party  being  summoned  to  at- 
tend the  Court  to  answer  for  the 
coulempty  by  order  issued  for  tjjat 


purpose,  fiboold  pqt  i|f»p«a^  ibt 
Court  has  power  to  impose  a  fine 
on  biia  io  bis  absence. 

Service  of  such  an  order,  by.lfl^g 

,  it  with  the  servant  of  the  parly, 
(who  was  printer,  publisher,  and 
sole  proprietor  of  a  newspaper,)  at 
the  newspaper  office,  is  good  ser- 
vice. 

The  Court  of  general  Gaol-dclivery 
has  jurisdiction  to  male  such  or- 
ders :  and  the  Court  of  Exchequer 
refused  to  grant  a  rule  nisi  for  the 
discharge  of  a  party  from  such  a 
fine,  on  an  application  made  to 
them  for  that  purpose,  ader  it  had 
been  estreated  into  the  Exchequer, 
on  the  ground  of  the  illegality  of 
the  proceeding ;  holding  that  the 
fine  might  legally  be  irojposed,and 
that  the  present  was  a  nt  ca^  for 
the  impoiition  of  such  a  fine. 

In  Re  Clement. 

s 

Ctfhat  documents  necessary  to  bring  a 
party  inio  conUimpiJi     - 

Vide  Certificate.  (XJf  Wardcn.y 


COSTS.     .. 

(Where  ordered  to  bepaidf^stkctcrm^ 
<ifgrQniv^  an  I^j^^tiomJ^ 

1.  Where  an  inJMnctipti  bad  bees 
granted  to  restrain  a  Plaiotiff  fr^m 
proceeding  in  an  aclioA  at.  bw^  a 
decree  of  reference  to  take  an  ac- 
count having  been  9b*"'Tiiff^  oa  a 
creditor's  biu  againat  execiitora  bc^ 
fore  action  brougbit,  and  the  I>€- 
fiendant  had  not  apprised  the  PUn- 
tiff  of  the  decree  at  the  time  of 
beii^  served  with  procesa,  and  bad 
not  ipven  notice  of  s«^  deciWy,or 
of  the  application  for  the  ii^mc- 
tion  after  notice  of  tfiaV  the  De* 
feodant  was  ordered  1^  p^y  t^  ibe 
.Plaintffi^  as  the  terms  on  wbi^b-ihe 
injunctiqp  was  grauiteid,aU  ibB-^oOs 

<     of^tlie  urocecdioigsat  1W|. MP Ifl4be 

tjme.  of  th«  service  of  jpatioe  of  the 

decree. 


teodan^  who  bad  put  m  bail,  wJaom 
be  bad  insufficiently  describedt  m> 
that  time  was  oecefsarily  giyc;n  for 
furnishing  a  better  description, 
during  wbich  interval  such  further 
description  was  not  given«  nor  was 
any  attempt  afterwards  made  to 
justify  the  Court  to  set  aside  the 
proceedings  on  the  assigiunent  of 
the  bond ;  the  costs  of  an  appli- 
.  cation  to  set  aside  proceedings  were 

.     ordered  to  abide  the  event. 

Jtichardton  v  Hodgson  -    -     -    634 

.7,  On  a  rule  to  shew  cause  why  an  at- 
tachment should  not  issue  against 
thq  former  attornies  of  a  Defend- 
ant, for  not  deliverino;  in  their  bill 
of  costs  to  the  Defendant's  new 
attornies,  illness  having  been  as- 
signed as  the  reason  for  disobeying 

' ,  the  order  of  the  Court,  and  the  bill 
,'\  having  been  in  the  mean  time  de- 
hvered  in.  the  Court  discharged  it 
without  costs, 

Grippcr  \.  CoW »   ^'    -    -     -    593 

'8»'A  ifjb  ^neraV  d^wriptton  of  bail, 
"   at^inughf  a  BHffident  ground  for 
-^    successfully  oppoBing  tbdr  jostifi- 
"'  <^tioki,  is  not  In  iUelf  enough  to  call 
-'    upon  the  Court,  to  fix  the  Defend- 
ant with  the  costs  of  the  opposi- 
tion at  the  time,  but  the  Court  will 
order  the  consideration  of  costs  to 
'   be  reserved  till  the  bail  justify. 
I^chtirdwn'f.  Hodgson  -    .    -    879 

9.  Where  the  Defendant  in  a  tithe 
> '  cause  submits  to  a  part  of  the  Plain- 

tifTs  demand,  the  Court  will,  on 
motion  for  that  purpose  on  the  part 
of  the  Defendant,  refer  it  to  the 
Master,  in  any  stage  of  the  pro- 
ceedings, to  ascertain  what  is  due, 
and  to  tax  the  costs,  the  Defiend* 
ant  undertaking  to  pay  the  amount 
without  prejudice  to  any  other 
question  in  the  cause. 
Lowe  V.  Firkins  -----    453 

10.  Defendants  in  a  tithe  cause  made: 
Plaintifis  at  law^  for  tbe.pi^rpose 
of  trying  a  ie^igntid  i^f,  .^irectedi 


,  to  assist  the.  Court  m  detenmning 
the  question  of  modus  rabed  bjr  the 
answer,  succeeding  on  several  oc- 
,  casions  in  obtaining  verdicts,  wbich 
were  afterwards  successively  set 
aside  as  not  satisfactory  to  the 
Court  of  Equity  and  n^w  trials 
granted,  the  last  being  taken  by 
the  PlaintijQTat  law  by  consent,  each 
party  to  pay  his  own  ca^tii  at  law 
and  in  equity  :  Bill  dismissed  on 
further  directions  withcut  cosU». 
Williamson  v.   Thompson  and  otha-s 

745 

v.  Lord  Lonsdale    -     lb, 

. v.  Huuon     '^     *     '    >It, 

11.  So,  where  the  Defendant  in  equi- 
ty (Plaintiff  at  law)  after  two  trial* 
of  the  issue,  on  the  third  ryformed 
the  issue,  and  thereu|>Dn  the  t)e- 
fendant  at  law  (Plaintiff in  eq^ujty) 
obtained  on  petition  an  order,  Ihat 
the  issue  should  be  taken  as.  con- 
fessed after  the  cau^  had  hetn 
carried  down,  and  ijptice  of  tr^ 
given,  the  bill  was  dismissed  "Witb- 
out  costs,  on  the^  ground  that  the 
PlaintiflTin  equity  naa  been  mi:Jed 
by  the  Record  down  to  the  last  mo- 
ment, the  Court  holding  that  the 
defence  should'  be  lo  atated  in  the 
answer,  as  that  the  PlaintifiT  might 
be  fully  and  accurately  aware  of 
the  whole  of  the  matter  really  in- 
tended to  be  ultimately'  relied  fm, 
in  resistance  of  his  demand  in  (be 
suit  in  equKy, 

"'■:,■': -^*- 

12.  A  rule  obtained  fbr  di^haf^in;7 
a  prisoner,  on  the  grotnid  lif  his 
having  been  char<^  In  e]ie<Nition 
(by  mistake),  for  1064.  insttttd  of 
100/.  5s,  in  consequence  i$t  an 
errof  In  stathTgtletrud«um,-wl]ich 
made  the  am^MMt  of  ihe  4ktMl  and 
costi^  on  the  Judgment  RblV  was 

"    disdharg^'WitK^oiasi  '     !        ' 
'Tlinddtv.'FUitmiti^  '*     s   i^  ^410 


ye,  dflersevenftmliathw, 
'ij  uhimately  found  i  verdict 

modas  (i  district  modus) 
mllj  Bodas  kid,  but  with 
Hon  of  certain  lands  witb* 
rid,  not  describing  vrhat 
whose  occupatim  the] 
epostea  if  as  returned 

a  certiScate  of  the 
ras  dismissed  with' 


')S(m 


'   74f5 

.  lb. 

lb. 


fease-^whitki',  moreferW  enfone 
the  performance  ofnuch  a  coreiiant 
in  etjulty,  it  is  not  necemrf'ihit 
the  party  chiming  to  be  tnthkd 
totbebetieStcifthereneml,  should 
not  be  abk  to  shew  thit  a  cbim 
was  dolf  taade  within  twehe 
months  aner  the  death  of^e  cestui 
que  fie,  wh  died  first  r  alihm^ 
there  were  no  express  piwfsiofts  in 
the  lease  that  the  kssee  should  then 
give  notice,  or  be  precluded  ?^-or 
whether  the  covenant  may  not  be 
enforced  alter  a  claim  of  renewal, 
made  within  twelve  months  after 
the  expiration  of  the  second  life, 
where  the  party  heneRcially  en' 
titled  to  the  right  of  renewal  stated, 
ia  his  bill  to  cothpd  performance 
of  the  covenant,  the  temporary  loss 
of  the  lease,  fio^  bis  consequent 
ig^prapce  of  the,  covenant,  a&  the 
reasoa  why  application  was  not 
made  within  twelve  mqntba  after 
the  dropping  of  the  Brst  life  > ' 
Held  to  be  a  question  of  so  ftJi/c/i 
daub^  Ml  katt,  aatob^gooi  cause 
for  oat  dimAmg  ^n  ifwrnQiioa 
cbtained  Uf  restfmia  parUos.  pro^ 
ceeding  /•  efectment--^ttbt0  in 
nufUen  of  hur,  being  suScienl 
gnwnd  In  eqaUf  for  ^oatioMing 
n  iojanctioo  oace  granted. 
weUvs  fFard  --••-* 
-s  in  courts  of  equity  are  riot 
id  by  the  opmioo  of  courts  pf 
U?  wbicb  cases  are  sent  for 
p/n/on  and jadgmetit, 

'  lb. 


» a  Court  of 
to  establish 
0  overturn 
vour,  the 
allowed; 
larees- 
'flay 
"State 
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70C/NT. 
BTOlt. 


CUSTODY. 

(In  toluit  case  the  Cauri  wilt  discharge 
a  prisoner  detained  in  custody  on  an 
ifjfottnaiion  at  the  suit  qfthe  Attor'^ 
ney  General,) 

Vide  Arrest. 


CUSTOMS. 

Vide  BoND»  (to  the  Cro7»n.J 

Construction  of  Statutes. 


D. 


DAMAGES. 


(  Where  special  hu  may  be  siven  in 
evidence,  tltough  no,  spedafdamiage 
be  laid  in  the  count,) 

Vide  EviDEMd*,  N*  8. 


DECLARATION. 
Vide  Pleading  at  Law,  passim. 

DEED. 

Vide  Evidence,  N^  18. 

DEI^Y. 

Vide  Laches. 


DEMURRER. 

(At  Lmif,} 

Vide  Evidsncr. 

Plsadimo  at  Law,  passim. 
Practiob  Ar  Law,  passim. 

(In  Equity.) 

Vide  Injunction. 

Pleading  in  Equity. 
Practice  in  Equitt. 


DISCHARGE 
(Of  Prisoner.; 
Vide  AaRfisr. 

(Of  RecoffiUzanceJ 
Vide  Recognizance,  N^  I. 

((if  Arrears  qf  Or&am  Debt,) 

Mode  qf  procuring. 
Vide  Practice. — (Riyemoe.) 

DISMISSAL  [ 

(Qf  Bill  for  unsni  of  pfdsMiai  kens 
avoided.) 

Vide  Pract^b  m  Emiit.  N«  1% 
13, 14. 

(Of  Bill,  on  further  directions,) 
rirftfCogTs,N«lO,ll,13. 

DISSOLtJtrt)*^ 

CQfPaHnfrMp.) 
Vide  PARt  nAr. 


8oe 


EVBOBUCfi. 


dhenorvf  lots  •f  binfiiew  by  pldn- 

tiff's  wife  in  her  trtde  of  milliner, 

beld  adttmnlile  in  soch  «  case  as 

evidenee  of  general  damage^  where 

'  no  special  daim^e  on  that  gnmnd 

-  was  laid  in  Ibe  d^laration^  nor  any 

cwtioierB  named,  nor  any  aver- 

Hsent  of  her  busineis  intreduoed. 

Ward  Wn  Smith 19 

4»  In  an  action  for  a  libel  on  the 

.  plptBtiff  tending  to  injure  his  cre- 
dit and  reputation  in  his  profession 
and  business  of  an  attorney,  and 
defiimatory  of  him  in  his  said. pro- 
.fesaion  and  business :  it  wa»  held 

,  i^  be  sufficient  evidence  of  the 
plain^ff  being  an  attorney,  that  it 
wai^f^ro^ed  by  the  book  of  admis- 
sions.pvodiioed  by  tibe  proper  of- 
ficer, and  that  he  praotised  as  an 
filtomey, 

Jones  T.  Stevens    ...     -     935 

5.  It  was  also  deddod  to  be  no  olijec- 
'  lioti  tomaintainihg  s^ch  an  action, 
that  it  appeared  in  evidence  that 
during  the  time  of  the  grievances 
^tat^  in  the  declanilio{ia,the  ptaip- 
tiff  had  omit^d  to  take  out  hM»  cer- 
tificate as  required  by  the  37  Geo. 
;  3.  c<  90.  for  more  than  a  year,  but 
that  he  might  still  sue  as  an  attor- 
ney for  damages,  in  consequence 
of  a  libel  imputing  improper  con- 
duct lo  him  in  his  character  qf  at' 
tomey, 

lb. 

ft"  One  writ  produced  with  three  de- 
clarations and  three  rules  to  plead 
'  in  the  same  suit,  is  sufficient  evi- 
denced of  three  actions  having  been 
commenced  by  such  process.    ' 

lb, 

7.  Statements  made  in  a  libel  have 
the  effect  of  dispensing  with  proof 
on  the  part  of  a  plaintiff  of  facts  sq 
statedi  if  they  become  necessary  to" 
support  the  plaiotifTs  case. 

lb, 

8.  General  evidence  of  the  plaintiff's 


bad  character  ind^  te^niti^^tiis 
*  bosHiesB  as  a  practising  attorney^ 
cannot  be  admitted  either  td  coor 
tradict  the  allegation  in  the  decli- 
fation,  that  the  plaintiff  darittg^ 
&c.  eaercned  .axkd  caniedostlM 
business  of  an  attocney  with  great 
credit  and  reputation,  with  a  view 
to  mitigate  damages  on  ihe^ge^- 
ral  issue,  or  in  sapport  of  aver- 
ments in  the  defendant's  pleas 
pleaded  by.wa^  of  justificatiiio, 
that  the  plaintiff  was  a  disreputsl^ 
professor  and  practitioner  U^  f^ 
law.  Thecaseof  the  Earlof  Leices- 
ter V.  Walter.  (2  Camnb.  N.  P.  CA 
denied  ty  this  cour<Wl)e  M:  " 

9.  Possession  of  a  tt^afd^V 
ments,  as  lenses,  ficb. 
possession  of  his  enii; 
therefore  not  M 
duces, tecum  served  crti'* 
to  produce  tiiem  iM'  tl^W^W  a 
defendant  on  tbt  tHalMrdPUMiL 
at  law,  in  wbich  hife%M^l(9tf  <W 
plaintiff.  ,,^  ,ofl  si  J}  ^I 

Earl  of  Falmouth  v^  ^{fWifimif' 
tratrix,  *c.     -     *  ut.  m  ,aaoW^ 

.     . ...  .Iwlil  iA 

10.  The  8tewa^d^m»y^.te^^cjJ|J.„J>c 

^^camine4  as  <a  witngfiii  jof 
dence  of  the  existence^  an 
tents  of  a  pafticuI4l/ '(fl 
due  notice  have  beiro  r 
duce  it  specifically. 

...  V .  refill 

n.A  Steward  \%wA;lhW'^'\^l 
adviser  of  a  party,  a  p#iVHe||^t^r- 
son  protected  by  bis  relative  ,whla- 
tion  from  disdosure  (toa  cefMn 
extent,  at  least,  as  where  ^^Ai- 
ployer  would  be  compellaUe  Win- 
self^  to  discover  dtt  matter  by  sta- 
gwer  to  a  ^iW  In  Bi^uity)  of  his 
•  knowledge  of  'hi*  employer^  -af- 
fairs, and'tb^  ttfiCeneeatid^ 'eon- 
tents 

'  immediati^  tsoitoinicllHb  VRWfifen 


them,  aa  anriagooi  wUh  ,tbe  ida- 
tive  siluation  and  iDtercoune  of  4tf- 
/omey  and  cliau. 
Earl  of  Falmauik  ?•  Mon^  admuui' 
iratrix,  ifc.     -     •    .    .    .    455 

Tf  .  Sed  qwtn  how  far  the  liahility  of 
such  a  person  to  sudi  an  cxamioa- 
tioD  extends :  and  whether  there 
nray  not  be  cases  wherein  his  si- 
ruatiOD  wouM  privilege  necessary 

'  romiminications,  and  his  know- 
ledge acquired  as  steward  of  his 
employer,  and  protect  such  coni- 

'  mum  cations  and  knowledge  ? 

IS.  As  to  what  length  of  iifne«  and 

what  species  of  adverse  possession, 

is  suflBcieiit  to  raise  a  presumption 

.  qf  gf^ot.in  favour  of  the  right  to 

,  H  gpotl  titlp  in  ja  register  county  ; 

1^  apd  wW  .is  iqsufficieot  to  infer 

^.  iW^  4n4  what  ellect  deeds  under 

j,i;ifCU[nstfPiQ^  a0ectitig  their  con* 

^  ijm-uf4iq|i\4¥>uld  have  as  evidence-^ 

H^c^  lb«  fact^  of  tUf  case. 
Jjlff^^ti^^f/(^k^  -    475 

\if  It  {a  not  necessary  to  give  evi- 

•&ncc'lo'p^ovc'  the  truth  of  aver- 

'Wnentl,  ib  a  delaration  id  an  action 

for  libel,  according  with  statements 
n*the  poMication. 
AMd/Zv:  Vitderv)ood    ^     -     621 

^.  Ii^^  for  a  libel  on  the  plain- 

.^.Wt  yn^,  alleged  in  bis  declaration 
that  be  kdd  an  qfice  qf  trust  and 
KfonJUkncCf  to  mt^  the  office  of  over- 
teer  qf  a  common  field,  and  tliat  the 
f .  d|fe«iifant  eooaposedp  &c.  of  and 
.  <;QOoeroiDg.  the  plaiDtiflT,  and  of 
,aind  concerning  bu  conduct  in  his 
wd,o3ccqf»(i[C*)^  liheJy  part  of 
.  whioh  was  that  th«  committee  (for 
managing  the  coocerns  of  the  said 
fieU)  think  proper  to  satisfy  the  in- 
liabitaots,  &c.  respecting  the  dif- 
ferent  cbacsea   laid  againa^   the 
.  plaaatiff  the  late  overseer,  &a^r 
4iml^%hin€n^,  or  i>o<  gvaing  a  pro- 
fer  oceoHtU  qjf"  ticjmUic  proper^ ; 
..U)9  plaioiiif  p«t  ia  the  hbcL  and 
^^  IWV^  ffM^Uc^K^i.  ^C**  and  that 
V(^  iti. 


he  w^  vsenm.  Itappaarad  fiiam 
the  testunaDy  of  bis  own  witnesses 
that  be  was  not  entmatcd  by  &e 
commiUoe,  as  ttidi  ovef»eer»  with 
the  receipt  of  mooey,  or  that  any 
particular  confidence  waa  aaoes- 
sarily  reposed  in  him  in  virtue  of 
bis  employment,  which  appeared 
to  be  a  somewhat  humble  one.  It 
was  objected  that  he  should  have 
proved  that  it  was  an  office  of  trust 
and  confidence  as  alleged,  and  that 
therefore  the  action  could  not  be 
supported :  Held,  that  as  the  li- 
bel in  its  terms  imported  that  it 
was  an  office  of  trust  and  eonfi* 
dence,  and  charged  a.  fraudulent 
abuse  of  it,  it  was  -tberefbre  not 
necessary  to  give  any  proof  of  it 
in  support  of  the  aite^ion  in  Hie 
dedaralion. 
Bagaall  v.  Urulcnvood  -    <•    *    0S1 

A  nonsuity  which  had. been  directed 
on  the  ground  of  that  avevmenC 
requiring,  pfopf,.  set  aside*  .and  a 

new  tibial  gfaiH£d» 

Jb. 

16.  Evidence  given,  tending  to  shew 
that  the  situation  was  not  one  of 
trust  and  confidence,  does  not  ftir- 
nish  groond  for  directing  a  nonsuit. 

lb. 

17.  Where  the  prisoner  was  indicted 
for  forging  a  power  of  attorney  to 
transfer  stock,  to  which  he  had  af- 
fixed his  own  name  and  that  of  a 
co-trustee,  in  whose  names  the 
stock  stood  in  the  Bank-books,,  the 
co-trustee  (who  on  hearing  of  the 
transaction  had  apprised  the  Bank 
of  the  ma  tier  by  letter,  and  had 
thereby  prevented  the  transfer)  is ' 
admissible  and  competent  as  a  wit- 
ness to  prove  the  forgery. 

Deed. 

1%,  It  is  not  necessary  that  a  power 
of  attorney  given  by  deed  should  be 
^•evoked  by  deed. 

Vide  Partkgrs. 

3  H    '         19.  the 


i:jj\.\^z*r  M  lui^o* 


XsACsmriLXjrt* 


Id.  The  of>jection  to  the  admissilVility 
in  evidence  of  the  testimony  of  a 
ii'ithess  so  circumstanced  as  tojgive 
rise  tc  these  questions,  having  been 
considered  by  his  counsel  of  suf- 
ficient weight  to  found  an  applica- 
tion to  the  king  for  a  pardon — the 
points  were  referred  to  the  twdve 
judges  by  the  lord  chancellor:  and 
counsel  were  beard  on  behalf  of 
the  convict  as  matter  of  grace, 
granted  upon  his  petition  to  the 
lord  chief  justice,  praying  to  be 
permitted  to  avail  himself  of  that 
advantage. 

Rti  Con  prosccMti&n  of  Bank  J  v.  Wait 

520 

30.  Tbea0ir!avit  of  defendant  to  found 
,  tbt-  fiat  for  an  extent,  held  not  to  be 

legal   tvidtnce  to  lay  before  the 

jury  in  support  of  the  inquisition 

taken  thertfupon. 
Bex  (in  aid  of  Hill  and  Others)  v. 

Homblower    -----     29 


Intuffidcncy  of  Proof. 

91.  A  defeBBce  to  a  bill  for  tithes  of 
prescription  in  non  dedmando  on 
the  ground  of  the  lands  in  respect 
of  which  the  demand  is  made,  hav- 
ing formerly  belonged  to  a  religious 
bouse>  cannot  be  supported  unle89 
.  the  lands  can  be  shewn  to  have  be- 
longed to  the  religious  house  be- 
fore time  of  legal  memory.  It  is 
not  sufficient  to  prove  that  the 
lands  were  in  the  possession  of  the 
reUgioua  house  at  the  time  of  the 
dissolution  of  monasteries. 

Slarkhamv.  Smyth,  Bart,    -    -     136 

23.  Me  EXTENT,  No  6, 

EXCEPTIONS 

;        ,  (BUI  of.) 
'      Bate  wahtd  afitr  df/toariw. ; 


A  party  bringing  a  writ  of  error  and 
thus  removing  the  record  before  he 
has  procured  the  judged  seal  to  i 
bill  of  exceptions  tender^  by  bitn 
at  the  trial  of  his  cause  on  tlie  re- 
jection of  evidence  offered  by  him, 
waives  by  so  doing  the  bill  of  ex- 
ceptions allowed  by  the  judf^e. 

Dillon,  Esq.  v.  Parker  (in  Error.) 

100 

Qtuere,  Within  what  time  the  party 
ought  to  procure  the  judge  iicil 
to  a  bill  of  exceptions  i 

(To  Master's  Certijkate.) 
Vide  Practicb  fin  Equity)  N*  4. 
(To  Ansxver.) 
Vide  Practice  (in  Eqidtj.) 


EXCISE 
(Duties  qf.) 
Vide  Construction  (of  StattOei.) 


EXBCirnoN, 

Vide  Costs,  N*  12. 
False  Return, 
Extent, 


EXEMPTION 
(Prom  Tithes,) , 

me  £v)n«NCB,K<»fll^  ;^ 

PtBADiNo  (in  Equity  J  K^^- 

•Bt.        I,.'-  .*      I'.       -•"    ' 


806^     Ji^W  i^ETmiN. 


F6(0KJ^  ISSUE. 


Crown,  being  ,the  }>alance  of  mo- 
•  nies  received  by  him  between  the 
date  of  his  appointment  and  the 
time  of  issuing  the  extent  arising 
from  the  sale  of  sugars  delivered  to 
him  after  his  appointment,  and 
previous  to  the  dale  of  the  bond. 
Rex,  in  aid^  8fc.  v.  Kynaston  and 
Oi Iters,  assignees,  4"C.  -    -    -    598 

General  Order  respecting  issuing 
Extents  in  Aid. 

10.  On  the  motion  of  Mr.  Attorney- 
General,  It  is  ordered,  that,  from 
henceforth,  no  Fiat  for  an  Extent 
in  Aid  shall  be  granted,  unless  the 
party  applying  for  the  same,  or 
some  person  or  persons  on  his  be- 
half, shall  make  Affidavit,  that 
•*  unless  the  iProcess  cjT  Extent  for 
the  ddt>tdue  to  l)im  from  his  debtor 
be  forthwith  issued,  the  debt  due 
to  the  Crown  from  the  party  ap- 
plying will  be  in  danger  of  being 
lost  to  the  Cro)irD/' 
Rule  qf  Court,  practice  respecting  159 
Vide  Affidavit,  (passim,) 

Interest  (tifMimey.) 

False  Return. 

Fiat. 

Practice  (at  Law.) 


R 

FALSE  RETURN 

(What  is  not.) 

1.  An  information  in  the  nature  of  an 
action  for  a  ftilse  return  against  a 
sheriff  who  had  returned  that  he 
had  seised  t^e  good%  &c.  int^  the 
hands  of  his  majesty,  subject  .to 
certain  prior  executions^  which  re- 
turn had  the  efiect  of  depriving  the 
Crown  of  the  fruits  of  its  preroga- 


tive priority  caoBol  be  sopported 
if  the  return  should  be  substan- 
tially  true,  although  it  might  be 
bad  in  point  Of  hvr. 

The  proper  course  in  such  a  case 
would  be,  to  procure  the  return  to 
be  quashed  by  motion  for  that  pur^^ 
pose. 

A  Court  of  Error  will  not  overlook 
an  objection  appearing  xxi  the  re- 
cord and  special  verdict,  even 
where  the  parties  may  h^e  so 
bound  themselves  as  not  to'oe  en- 
titled to  inhist  on  the  'obje<:^tion. 

GiUs  V.  The  King    -     .     -    -    594 

2.  Where  ^e  attorney  of  a  jud^ofM 
creditor  delivered  to  the  sberiff  a 

writ  of  fieri  facias  retortiabl^  oji  rf 
day  certain,  with  dh^ction^byik. 
ter,  not  to  execute  it  tfll  the'+feftiAa, 
unless  another  execut?oil^  WoAd 
come  in,  in  xhe  ttiean  t^^.  fU^  V- 
terwards  sent  in  an  itmlt/diSkk' 
panied  with  the  saih^"<KMMueb; 
and  the  sheiHS:  \ipdn  at^'iANilr  ^e. 
cution  coming 'in,  i^bed  ^iVmu 
on,  and  executed  1^'^fm'ttil%e 
same  day,  giving  •  j^t^^^dWjo^ 
the  last  execuijon',  kpd  ^^i/tisK)jftg 
that  wholly,  6T«f,oi*pf  thBiiwfty 
levied,  and  then  j^ald  "off? W*- 
malnder,  in  pait  S^ftfMioiVdf  the 
execuUon  fli^f  d«fV*ftL^W'¥^ 
turned  that  payYtVerit  ^yktM^K- 
na  as  to  the  residue-^  Wak  %lAd 
that  the  Plaintiff  cotild'Vidt  *li^4fn- 
tain  an  action  dgainst'ibM^sfrcftff 
for  a  false  return :  '^adchat  a  Md- 
sgit  on  that  ground  had  been  bf^ 
perly  directed,  the  case  bein^  WitH- 
in  the  principle  df  Ketnphrtil  v. 
Macauley,  and  not  distingtiisbjble 
in  the  circumstances.  - 
•  Pri'ngU  ^.'  Isaac,  BsjC    -    •>-    -   '^5 


FEIGNED  isSU^;.' ;  X 
KidetssuBYoillfip.JI.  /|*; 
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HD9BAND  A19D  WIFE 

(Huty  on  Legacy  to -^  flow  afpor-i 
tionedpj 

Vide  CoNsmvcTioN   OF  Statvtes^ 
No  3. 


IMPERTINENCE 

.  CIn  BiUj 

UriM  is. . 
Vide  Practice,  fin  Equity  J  N<> 


IMPORTAiriON, 

Vide  CoNBTRUCTioN  f  of  Statutes,/ 


INFORMATION 


{By  4itorney^GcneraLJ 

Vide  Affidavit. 

Limitations  (Statutes  qf.J 
Pleading  (at  Lavs,)  passim. 


INJUNCTION. 

LlnjnnctioD  granted  to  restrain  a 
Plaintiff  from  Drocerding  in  an 
action  at  law,  a  decree  of  rdierence 
to  take  an  acQOunt  having  be6n 
obtained  on  a:  creditor's  b»ll  against  ' 
exeoutort  beibsc  adiofiv  brought. 

The  Defendant  not  having  apprised 
the  Plaintiff  of  the  decree  at  the 


trtne  of  ^\tl%  s^tfed  witfe  plc^cess, 
and  not  htttrng  given  nolke  6f  such 
decree,  or  6r  tfeis  appUeMsi^n,  till 
after  notice  of  trtal,  wasofdered  to 
pay  to  the  Plaintiff,  as  the  terjns 
on  which  the  injunction  w*s  grant- 
ed, all  the  costs  of  the  proceedings 
at  law,  up  to  the  time  of  the  8er« 
vice  of  notice  of  the  decree,  and 
the  costs  of  the  motion  for  tb^  in- 
junction. 
Farlou)  (on  part  of  self  and  Crediion 
of  a  deceased  Hebtor}  v.  Wilson 
and  Another,  Executors,  ifc.  -  95 
•  •,  '^ 

(Where  continued.)     ' 

3.  Wftiere  a  questiooi  ime^  «pQn  a 
point  of  CQiialnictioa  t>C  ooveoaot, 
was  considered  Co  b6  .n^Uer  of 
much  doubts  it  9Kat4eterB(iii)edto 
be  good  canteagamsl'flisiohnDgan 
injunction  wblcb'had  beesffctaiD- 
ed  to  restrain'  paictMS  Imib  pro- 
ceeding fnrtfatr  ai  bv^Aoan^tctioo 
of  ejecUDeot-Hdonbi,  In  fitter  of 
law,'  beingdeemed  fluflkieDt  glrouod 
in  equity  ^dt  :  cboliauiQg  !iin  in- 
junction wb<in  «ikcefran|ted: 

Maxwell  and  Others  vu  jjfamn^'  -  ^ 

(On  what  terms  toij^M<) 

3.  An  injunction,  obtairied-ttyWstrain 
execution  after  vcrdiW  at  hWi  Will 

Tiot  be  continued,  unfessthe  Plain- 
tiff (in  equity)  pay  inioCoart  the 
amount  recovered  at  hw,  d«twitb- 
standing  a  rule  hi^v*  been  obtined 
for  a  new  trial  which  is  yei  undis- 
posed of.  .  , 
Austen  v.  Thomson  r ,   -    "  .  *    ' 

4.  A  vendee  having  pnrchased  the 
interest  of  a  renfiaindei^flitti,  ^ 
advanced  him  money  to  pay  off 
a  mortgage,  urtider  trrrcott^tances 
creating  a  phob^bl*  lien;  the  Court 
restrained  ib^  tenant  ftr  life  by 
itiijuhction  ffotti   procetdlng,  by 

•    ejectment  at  law,  to  ra»^  ^^ 

premises  from  the  porcbaser,  who 

bad  been  let  itttopoasaslon.on  bis 

advancing 


.INiUiK^TlONt 


-809 


.  ^.uoul  tile  det^rnuaation  ^  «,  $Hit  in 

.  Ludhw  V.  Grq^all  -    ^    *    ^    -     8 

5.  In  shewing  cause  against  a' motion 
to  dissolve  an  injunction,  ihe  Plain- 
tiff  cannot  use  any  allegation  in 
the  hill,  unless  it  be  confessed  in 
the  Defendant's  answer. 

mtaxwcU  v^  Ward '     •    -     -    -    14 


'  ( Wlrere  r^fiaed  or  dissolved,) 

§^  Where   a    Defendant    in  a  suit, 

founded  on  charges  of  misconduct, 

for  an  account  and  a  dissolution  of 

i'  :'•'  <lie-partnenhip  and  for  an  injunc- 

j  < :    tXitm  i^  rettraJD  kiaa  from  receiving 

><     '  d«btti>  dmwing  bills,'&c.  or  farther 

•  *  '    inCAfferiRf  i«  the  partnership  con-* 

«'■  '■  <evR;  denied  or  explained  facts  of 

•"  «pprof)h*iaiiofS  to  his  own  us^  of 

-o    .  deifti  reoetved  by  bim  from  per- 

'i'>''  aofis 'Indebted  to  the  concero,  and 

^  I'iilliBged  tttathe  eooid  not  put  in 

(  .  > 'bii'an9ff«r  tO'the  bill  because  the 

-<*'   >  Fl'disitUF  had  potteased  himself  of 

tllef»ittiarflliip'booki»  and  carried 

^>       them  away  fttxa  tke  partoensbip 

premises,  the  Court  would  not  even 

'.gVAQt  the  iryMQCticMH  on  the  ground 

of  the  Plainliflf  having  acted  im* 

.  ..n.|)fQp^rly,       .     . 

i  f  /In  /rcCu»iiHE  auch  an  application,  how- 

.r..      ever,,  \\\^  Court  did  so  expressly 

,1,'  •  witboaX  prejudice  to  any  future 

jappUjcation. 

iMiUmaod  v.  Caldwell    ...    97 

*    '7.  An  occupier  of  lands  took  a  lease 

of  the  tithes,  due  from  himself  to 

a  rector,  at  a  rent  reserved.    The 

rent  was  afterwards  assigned  by 

.    .liberecU^r  to  another  pexson  who 

claimed  to  be  paid  the  arrears. 

,  The    lessee  having  also  received 

I  i^Olioe   of  a  f^rt^r  claiw  from 

graoneesr  of  aoauiti^a  (previously 

«h<irg«d  on  the  titbea  by  tlie  rec-^ 

'  Wf  )#  who  bad,  as.  such  grantees, 

i»iA)sei|uendy  t^,  ih^  uUe^  of  t)iq 

.  .     .  ructorfs.  iw^gney,,  s«Mid  out.  a  fi^i 


fapit^^jicilfqn^  c<^pfctti|f(«r|.frfagainst 
the  rector,  on  a  juagment  obtain, 
ed  by  them  on  tbeir  securities, 
filed  a  bill  of  interpleader  against 
all  the  parties,  and  obtained  in- 
junctions on  paying  the  ^'ent  due 
from  him  into  Court.  On  the 
answers  of  the  Defendants  coming 
in,  the  priority  of  the  several  titles  of 
the  claimants  being  thereby  clearly 
set  out,  and  the  rector  disclaiming, 
the  Court  dissolved  the  injunction 
— ^holding,  that  in  such  a  case  they 
could  not  restrain  the  party  who 
was  shewn  to  have  a  preferable 
title,  from  proceeding  to  enforce 
it:  or  to  decree  that  the  parties 
should  interplead  in  a  case  where 
the  priority  of  right  was  so  dis- 
tinctly set  forth  by  the  answers. 
Bawyerw.Pritchard,  Clerk,  and  Others 

103 

If  the  case  be  not  sucb  as  will 
support  a  bill  of  interpleader,  the 
defendants  should  demur. 

lb. 

8.  Sucb  a  le^sp  and  .assignment  of 
part  of  the  rector's  ecclesiastical 
property,  were  held  to  be  good : 
and  not  to  be  aSected  by  an  exe- 
cution sued  out  against  the  rector, 
after  the  rent  had  been  assigned. 

Ih. 

9.  In  an  interpleading  suit,  one  of 
the  defendants'  answers  may  be 
read  against  the  others. 

^  lb. 

10.  The  Court  refused  to  grant  a 
motion  made  ex  parte  to  extend  an 
injunction  to  stay  trial,  till  two  of 
three  Defendants  who  bad  not  ap- 
peared to  the  bill,  and  were  in 
contempt,  should  have  appeared 
and  answered,  observing  that  non 

'  cmataty  if  they  had  beea  served 
with  noiice  of  the  motion,  that 
tbey  DMcbt  not  have  shewn  that 
they  had  appeared,  and  cleared 
their  contempts. 

H^ULm  v.  Anhaii  akd  Others  -     759 

.      ....       Vide  hif^iip  .^ 


•FiWApWi!)'AfiT,-W>'3;  '    "   ■•  - 


'^"'«  i.    •  1 

r,      \  .   .         » 

\y  b .  • 

;.    ■■     -,    ■  ■■   '    •'    •..• 

, '.  )\   ' 

•    iNeOLVENCY. 

^ft^here  averment  of,  not  necessary  in 
J .  11 .  y  fM^^^^  U^fomd  extent, J 

A^ihi^i&s^iot  MiffiirioH  notioe  of  jn- 

solvfltMfl  lO  ^pwttiiti  a  jvdgaient 

c-iKreditor  from  suing  out  execution 

by  briiig:ingr  hini  within    the  2d 

^^'^e^;'of%eS.  m.  cth  1«1.  filing 

General  order  respecting     -  ,v^.sf23 
,     F« Jff  Practice  at  Law,  N*>  7^  , 


.!U^^^^9m^) 


"i^ 


^ifire  fiher\f^  liable  tq  pay  interest  to 
,,^firtji^e9,Qr^  balances  in  tlieir  Tiands. 

..vFhere;  a  ,^herijpr  had  retained  for 
\  4$;Ver^l  year*  a  suoi  of  money  in 
^  liis^nauds,  the  balance  of  the  pro- 
^  jduce  of  ^fleets  of  a  Crown  debtor 
.  seized  b]^'.,feUn  and,  sold  under  an 
^'extent.  ^Uer  ihp  trpwn  debt  bad 
.;  t)eea„sa^ti&^ed,  .clainnng  himself  a 
^,  litli  tj^ercpsn  fbr  poundage,  &c.  the 
"  Coui't  ordered  that  he  should  ;pay 
^.interest  on  the  amount  of  siicb  ba- 
lance to  the  parties  from  whom  he 
c.)llwl',wMhH9Ui  litf.  fitptn  ilm^Jlm^ 
)  Ti^yhontbQCoiiriilwdidtrtetwiotfd^on 
<)  >*«iiEmiMi9ec»9i<>»y)Ui«itib»pkim  of 
-•h\lvfi  ^lw«hiF,.>wa4.;.iw^«mdftd;:ii»ot- 


M^iai^pijbfJbr^^ber'Coiw^hT^Pfl  ^ 
although  theshmff^odkl^Jpi^ve 

.  {age  of  the  money  in  the  mean- 
time,  the  Court  proceeding  wholly 
on  the  ground  pf  th^  iiijary  dooe 
to  the  party  entitled  to^L 

The  Court  gave  tbe  parlj.  ap- 
plying the  costs  of  the  appliCsioD, 
but  they  refused  to  order  the  she- 
riff to  pay  the  costs  of  former  ap- 
plications disponed  of  io  respect  of 
the  same  question. 

Ex  parte  ViUcrs       .    ...   575 


(In  witness.) 

^      '  •     '^  \ 
Wher^  not  an  objection  to .  his  ctfspe* 
^■-        -'^ency:'-^^^^* 

VideA^im^m:n}iti^2,n. 

INTERPLEADER, 
Vide  iNJuKCfitttJ  No  7,  8,  la 

IRREGUULHITV, 

Where  Ground  for  setting  aside 
Proceedings, 

Vide  Practice  (passim,) 
Laches. 

Notice.  ' 

/     *  ■    >•  :'   ^i'     t*»     ,    /  '.••  •     ^/     « 


^^'ttohftr-litb«  tnkrad  <m  tbec?i- 

Ufarthdtn  ▼.  Smyth,  Barf,  tmdikkers, 

f. .  ..      ■  .    ,  ..135 

(When  and  haw  to  he  mootd^) 
\'\   >/*  New  Trial,  No  S. 


J. 

JUDGMENT 

f  Arrest  of,) 

'    l^de  AfLVLEST  (^Ju^^eni.) 

Fi(fc  Notice,  N<>  5. 

I  r   •'   .JU«AT 
(Cf4SidavU,) 

JURISDICTION 
(Of  the  House  of  Lords.) 

I.  An  order  made  by  the  Cottrt  qf 
Exchequer,  consequent  upona  judg- 
ment of  the  baron9,  in  the  matter  qf 
an  extent  upon  facts  reported  by 
the  deputy  i^efp^mbrancer  to  the 
Court,  on  a  reference  to  him,  is 
not  the  subjecun^itter  of  an  ap- 
peal  to  the  Hime^  cf  Lards  ;  be- 
cause {semhk)  it  ia  a  proceeding 


at  law,  flMkiot^.e9a%,  and  the 
House  has  no  appellate  jurisdic- 
tion in  such  ca^es,  as  they  have  in 
many  of  those  substantiye  inde- 
pendent decretal  orders  which  are 
from  time  to  time  pronounced  by 
courts  of  equity. 
Wall  and  Otkert,  assigndei  qf  Bond 
and  Others,  v.  the  Attorney-General, 

643 

3.  The  proceeding  by  writ  of  extent, 
and  all  proceedings  ther^Mi,  inter- 
locutory and  final,  (semble)  are 
proceedings  at  law;  and,  therefore, 
appealable  from  In  the  ir»t  in^ 
stance  to  the  Ooin^  oTEcvor. 

3.  Tlie  .25  Geo.  9.  cb.  35,  dqesinoC 
make  the  order  of  tbi;  <>mrtj^sell 
the  real  property  of  a  Crown  debt- 
or an  equitable,  pvoce^iogj,  a^^  m 
to  subject  it.  tO'the  immedifite  ap- 
pellate jurisdiction  of  the  House  qf 
Lords,  '  .     .> 

(Tlte  course  qf  proceeding  in  such 
case,  in  order  to  save  the  advantOfge 
qf  an  appeal,) 

4.  To  found  an  appeal  to  the  House 
qf  Lords,  the  party,  failing  mifst 
put  his  defence  upoti  the  record  so 
as  to  obtain  the  judgment  of  the 
Couit  at  law,  upon  which  he  may 
bring  a  writ  of  error,  and  he  may 
then  appeal  from  the  judgment  of 
the  Court  of  Error  to  the  Houseqf 
Lords:  or  he  should  flTe  an  English 
bill  (or  bin  in  eaulty  in  (hfe  Exche- 
quer\  to  establish  n  is  right  against 
the  Crown,  when,  if  he  do  not  ob- 
tain a  decree  in  his  fiivour,he  may 
at  once  present  a  petition  of  appeal 
from  the  Court  of  Equity  to  the 
House.  -^.    K.. 

5u\Sbfi^fe,  that  a  pavty  entitM'to 

•  j^rooetd  by  niorfoaimade  toaCourt 

i'  of'Bqo«t)r«nM[evtboi«ri(MMaial«tea 

"«utUoiAa^'  racb  nuitMiiaii^  a{ipli« 

•oation^  ^  ndtdteftky^freeltMed 

from 


a  «rf  a  m  xr  A  V  A  X  A  V£i  • 


from  filing  a  bill  in  eqaity  to  ob<« 
tain  the  same  object,  if  with  a  view 
to  savingr^  right  of  appeal^or  for 
other  reasons,  ii  should  be  con-* 
sidered  the  more^dviseable  course, 

Quarc,  Whether,  when  a  debt,  ori- 
ginally on  simple  coiHnict».  reco« 
rercd  by  Crown  process,  and 
brought  into  Court  as  part  of  the 
general  fund  which  was  the  pro* 
duce  of  sale  of  the  lands  of  the 
Crown  debtor,  sold  on  motion  un- 
der  the  25lh  Geo.  3.  ch.  35.  can  be 
considered  to  be  proper  money  of 
the  Crown,  and  to  have  been  le- 
gally or  equitably  appropriated  to 
the  Ch)wn  on  and  from  the  confirm- 
ation of  the  Master's  report  find- 
ing the  Crown  entitled  to  a  certain 
proportion  of  the  fund  from  that 
tinie:  in  consideration  of  thejdebt 
due,  and  whether  the  Crown  is  en- 
titled to  the  accumulation  of  the 
dividends,  &c.  on  the  amount  from 
the  same  time  ?  Or  whether  there 
can  be  any  actual  appropriation 
without  the  express  direction  of 
the  Court  ? 

Wall  and  Others,  assignees  of  Bond 
(Md  Others,  V.  ike^Ait&rmt^Generai, 

643 

See  Observations  on  this  case,  and 
reference  to  authorities,  at  the  cort- 
ctusion, 

{Qfth€  Exchequer  J 

Instance  of  the  exercise  of  the 
power  of  the  barons  to  respite  pro- 
cess issued  iu  respect  of  fines  ira- 
poeed  at  the  assizes  upon  inhabit- 
anU  of  toivns^  &c.  on  presentments 
when  estreated  ioto  the  Exchequer, 
upon  summary  application  on  rea- 
sonable grounds^ 
Mode  of  obtaining  the  order  of  the 

Court  for  that  purpose. 
8ucb  orderi^  will  i^Qt  ordinarily  be 
.    iQadet-iodefinitelyt  or  wuU  further 
.«ritfarg9neraUy»  but  merely  from 
t    ..'teffm  t/9  term. 

..  In  re  Inhabitants  qf  Ciiu  of  Norwich, 

766 


JtJRY 
fWhai  mmtt^ersproperlf  left  to  tkem.) 

If  the  agreement  for  a  letting  be  de- 
livered over,  after  sig;aature»tothe 
party  interested,  with  ao  expres 
verbal  stipulation,  that  k  is  still  id 
be  subject  to  the  landlord's  being 
satisfied  with  the  reference  gi^en 
him  by  the  tenant,  on  the  result  of 
his  inquiries,  it  seems  it  may  be  a 
proper  question  for  the  jury,  to 
say,  on  an  action  for  not  perfonn- 
ing  the  agreement,— whether,  in- 
quiry having  b^en  made,  the  an- 
swer given  by  the  party  referrd 
to,  was  such  as  reasonably  satisfied 
the  condition ;  although  the  laDd* 
lord  declared  that  it  was  not  latii- 
factory  to  him,  and  thereupon  re- 
fused to  let  the  t^tmt  mW^oa^ 
sion,  under'  the  contractual  that 
ground. 

Ward  V.  Smith    -    ^    ^    i'    >  l^ 

Vide  BaxKeupt. 

Affidavit, 'N»  4. 6v' 

New  Trial. 


JUSTIFICATION 

{QfBaii,} 
Vide  Bail,  paasiwd 

(Plea  of^to  Actions  for  Libel) 
Vide  Pleading  at  Lavt,  (passim.) 

(Evidence  in  support  qfj 
Vjde  Evidence* 


.UBASE* 


K. 


WiN. 


SIS 


KNOWCEDGE 

((^  Facts,) 

Who j)rioileged  from  disclosing  as  a 
Witness,  and  who  not  f 

Vide  Etidehce,  N»  9, 10, 1 1, 12. 


-  ikpfltoaAiont  to  Mt  aside.service  of 
•  ...1,  pDopesa  QO  th^  ground  of  irregu- 
larity, must  be  made  at  tb/e  earliest 
'  I     possible  time  or  the  delay  must  be 
satisfactorily  accounted  for.    The 
party  objecting  ia  not  in  auch  case 
entitled  |o«d^ay.hi«ffiiolion  till  a 
further  step  be  taloea  in  the  cause. 
Mopday  "9.  Sear  -    - .  •■   -^    -    138 

Vide  Ik  JUNCTION,  N®  1. 


LANDLORD  AND  TENANT, 

Vide  L«A»EU 

Notice,  N®  5. 


LEASE 
(Covenant  for  Renewal  qf,J 

Where  construction  of  doubtful,  and 
the  consequence  in  Equity, 

yide  Covenant  (construction  of)-^ 
Injunction,  N®  7. 


LEGACY 
.     .      (DutyomJ 
How  prope^tkmtd. 
Vide  Construction  of  Statutes. 

LIBEL 

(Pleading  in  actions  for,} 

Vide  Plbaoino  at  Law,  N^  1»  3,  3. 

(Evidence  in^} 

Vide  Evidence,  N«  4, 5, 7, 8. 14. 

LIEN 

(Equitable*) 

A  remainder-man  having  sold  pro- 
perty  to  a  purchaser,  by  whom 
money  is  advanced  to  pay  off  a 
heavy  and  pressing  incumbrance, 
the  remainder-man  representing 
himself  to  have  a  right  to  sell  with 
the  concurrence  of  the  tenant  for 
life  for  that  purpose :  whereupon 
a  draft  of  conveyance  is  prepared, 
to  which  the  tenants  for  lire  and 
remainder^men  are  made  parties, 
and  the  purchaser  takes  possession; 
gives  such  an  equitable  title  to  the 
purchaser,  as  having  cleared  the 
estate  from  a  ctiarge  to  which  the 
tenant  for  life  was  liable,  as  to  es- 
tablish  a  lien  on  the  projjerty, 
which  equity  will  protect  by  en- 
joining  the  tenant  forllfe  from  pro- 
ceeding by  ejectment  to  obtain 
possession  until  ihe  cause  s^all  be 
finally  determined  on  the  hearing, 
whatever  case  may  be  made  by 

the 


f)*f -WHJ^r^W!  wi^s  «^te4  wthc 
>V<fc  Intbrest. 


ri  ■ 


nt 


LIMITATIONS 


TAe'cdtniaenceineni  of  i^  suit  1)y  in- 
,  fprmatioQ  by  the  Altorney-Gene- 
nd  on  the  part  of  the  Crown  for 
the  recovery  of  forfeitures  under  a 
penal  adt'  of  pavKmnenty  must 
(with  reference  to  the  statute  of 
UmiUtions)  be^takW  f6  be  t6^  n« 
suing  of  proc^,  arMlticit  die  tKiitual 
filing  of  the  ioformatiop. 

lC"t  'jltr-T  f  t.i^.'".  J'.'-    r.v;  I"..'  )    •  '• 


.1' 


jt  c 


>Mx/ 


MALICE 
fill  io2iiiiii|^  to  BailfJ 

I»  ni  imhm  on^tbt  cuse  for  mali-' 
^^cUity^Miii^the'Baititiflrto  bail, 
Ifirliidi'WiB  founded  on  the  single 
lUatUfkev  hating  been  arrested  on 
cVKifMpnocess  at  the  suit  of  the 
i^BeHeddanr  for  lorniey  due  flrom  her 
-ifeaitoilinitMHx  4>f  her  htt^snd 
-lb  tlie^  DtliindaiiC  as  iadorse^  of 
-twaipromteiDry  notes  mode  by  the 

iwbandl^  i»  |>iV)of  having  been 

offi^.  m  the  vM  «f  man ce  e^c- 
^^ress  oi^iin^lietH  th6' j^ ga«^  4' 

verdict  for  the  Plaintiff  with  5f. 

damages. 
On  WtfWdlS^^^  set«iide-ttie  ^e^ia 

and  enter  a  nonsuit  on  the  as-. 


»ed  defiM^iiprc^e 
case  of  the  absence  or  evideoce  oT 
malic^^.the.v>Q»ijLrt  were  itiFiiocd 
to  hold  that  soch  a  case  c^'iin- 
plied  mA^  h^iiefioimff^  out  as 
would  support  the  verdict  agaiost 
that  objection,  The  d^ip^gc*  ^ 
ing  very  sthall  however)  ihey  bdd 
it  to  b^  a  c9Be  in, wbiiph  t^^vrougfat 

!     not  to  interfere,  and  refused  a  rale 
to  shew  cause. 

\F!e(cherr.  WM  -    -    *-    •  '-  W 


!  MEMO^ANIH* 

Vide  pp.  43. 109.  413. 

MODUS 

'    •'€o<STS.    I.   •'  t    .••,.»;  '<i--<r^'-' 

--     '  31  ••I   1  •.sj!t4  no  /n^mt) 


*"?' ?     -     .      »     .     .     i\^nt) .?  wC'^^ 
Vide  lNJVNCTloKN9  5jj".*^^^jjmioa 

I        .  Practice  (ri>%M^7,u,j^ 

!    ...       ■,     .   .......   ...,:^^n..0 

j     t  f   >"    -..♦   ;> .-   •.!  yi  Vhai 


'f^ymh^'-iMSsJ- 


n^^m^'^        ^^ 


Ri)i(e9re  ^i2«2ff  far  entering  f^  »cr-: 
iiW,  refused  en  the  ground  qf  the 
small  amount  qf  the  damages. 


NEW  TRIAL. 

1.  Where  trespass  is  brought  which 
involves  a  question  of  the  right  tQ% 
land«  although  evidence  of  «4ts  of 
ownership,  &c.  be  given  oo  -both 
sides,  if  the  judge  who  tried  the 
cause  should  consider  that  the  tes« 
timony  on  either  side  prepander* 
aus,  and  ^  ,dir9^ .  tl^e.  jury,  the 
opposite  party  is  xiot  bound  by  the 
verdict^  aipd  the  pop)rt  fiH  grant  a 
new  trial. 

Cooko  I.Green 736 

%  New  trial  of  ekctpotfsnt  granted 
under  partxcirYsiffehrdimstances  in 
evidence  in  the  cau8e«.  Dotwith« 
0tandin|r  the  itetdict  of  the  jury 
(for  the  Defend^t^  was  in  .con- 
formity with'  the  dii^ctibn  of  the 
learned  judge  who  tried  the  action. 
— Cosu  bordered  tb  abide  the  event 

DoCf  dan.  Beanland,  y.  Hirst   -  475 

8.  New  trial  of  issue  directed  by  the 
Court  of  Equity  in  the  Exchequer 
may  be  moved  for  at  any  time  in 
the  following  tervt ;  the  rule  con- 
fining the  application  in  ordinary 
cases  ta  A^  6ff^yf^  4W^f  ^ 
succeeding  term  noes  not  apply  to 
feigned  issues.  ^ 

Pull^Y.Hilimtandik%eft    •    380 

4.  Such  itioti^tM  ilmkL  »^  iIm  ^first 


'fbsC^c^nM  'inMllSf  p^fonf  nQRTOra 
^  cnieTtbarbn'nb'he^i  twiere  nfe^l^iie 
^'has  been  dinected  by  hitt.'  *  '^'-"'^ 
Pulley  V.  HiUm  and  Qther^    -    880 

5.  The  Court  will  not  grant  a  new 

trial  on  the  ground  of  some  of  the 

facts  on  which  the  verdict  might 

have    be«r  •  ftnradi  .ilBj^f^g    been 

brought  into  doubt  by  affidavits 

stating  cirpoBist^ncuPi^  «)f  surprise^ 

t     if  there  be  sufficient  evidence  to 

i    aust^n  the  y^dict,  puttijijftjtbf^sjjivji 

'     prise  out  of  the  question.,    |  j,^^^. 

\Hartwright  v,  Badhan^,^  -  i.  -^^   * 

;  ..•..'.»  ^   v'^.v  >ji  jfii 

;  (Where  tUfi^n^f^   if..,3q 

..^   i.'/iiKjtdi  OIL'   to  ^  miri    . 

Whsre  ihe.da|nwe^fcu^ 

diet  for  the  Plaintiff  m  an  action 
on  the  case  are  of  small  amount, 
the  Court  will  not  grant  a  rule  for 
setting  aside  the  verdict  and  enter- 
ing a  nonsuit. 

Vide  MUicB. 


KOTICB   T  .  >. 
(Wl^migifiinif.!^ 

1.  Where  theie  is  «a.iOonniiiil  uajbl 
lease  for  livei  to  rcwsHt  l^;^dUiilg 
a  life  9e  lives  in  lb«rQogi«of  tmy^S* 
the  cMfttu^'vitf  wlio«iit>ild:dk9 
upon  notice. (o  hegiveAin  wvilMf, 
a  Gmin  of  Equity  i».ai«flia  Ibrja 

-    veoewai  wiB  reliQire  against  >dit  ob- 

I  J^ctioa  lakea  thaft  4loti»ai  of  tin  itt- 
mention  lo  renew,  m^v^^tt^  •€- 
itt)fdiiw.tai|)ei.fo^  «C  (jbe^mdl- 
.ti^n^QfUi^  Cfaikmniiiiniwrdbd^io 

JJ^ameUfmAOAtr^VM^astd^y^  ^.m1^ 

|8.TtaePABTMBBS. 

I  S.  Notice 


3.  Notice  must  be  given  of  an  appli- 
cation to  discharge  a  rule  nisi. 

Rabtf  V.  Otarcnshaw      -     •    •    51S 

4.  It  is  not  sufficient  no/fce  of  the  in- 
solvency of  a  trader  to  preclude 
the  creditor  under  the  49  Geo.  3. 
ch.  121.  hf  brin^og  bim  within 
the  provision  of  the  second  section 
from  levying  execution,  that  a  let- 
ter bad  been  sent  to  him  by  the 
solicitor  of  the  trader  requiring 
bim  to  delay  bis  execution  lest  be 
should  so  involve  the  debtor  as  to 
render  hrm  unable  immediately  to 
satisfy  his  engagrments,  and  pro* 
posing  to  pay  Ihe  liebt  by  instjd- 
ments  as  the  on/^  means  of  enab- 
ling the  creditor  to  realise  the 
whole  amount  of  tn*  demand. 

Mraham  and  ammhtf  ▼•  George  and 
anoiher    *    .    -    *.      •     -    4d3 


(WantqfNakeJ 
Efeetqf. 

5.  Judgment  in  ejectment  against  the 
casual  ejector  set  aside  on  the 
ground  that  no  notice  of  the  pro- 
ceedings had  been  given  to  the 
lan4lora  by  the  tenant  in  posftes- 
^sioQ  oo  terms. 

Doe,  dew.  tngram,  v.  Roe  -    -    507 

^  (Of  Renewal  qfLive$  in  Lease,) 
Vide  Covenant  (Construction  qf,) 


NULLA  BONA 
Where  a  good  lUtum, 
Vide  Falsb  Return. 


o. 

OBUGATION* 
ViScBoMD. 

OPPOSITION 

{To  Justification  qfBaii) 

Jn  what  case  Costs  noi  given, 

VideCosT%'i^i. 


P. 

PAROL  AGREEMENT 

I 

(H<yu)  to  he  Pleaded  J 
Vide  Plbai»nc^  fa/t,  f^}^  N»  8. 

PARTIES 
Vide  Practice  fin  Equity  J  N*'  12. 

PARTNERS. 

«ittnv,— Whether  a  partneRhipJj* 
an  indefinite  time,  without  deed, 
can  be  dissolved  on  notice  by 
either  party  ? 

Where  a  Defendant  in  a  suit,  found- 
ed .on  charges  o£  roiscondyct,^ 
an  account  and  a  dissolutioD  of  ibe 
partaership  and  fpr  an.iniwft;^ 
to  restrain  him  from  receiving 
debts,  drawing  bills  &c.  or  furtbcr 
interfering  in  the  partnership  con- 


cern,  denied  or  ..ejtfplained  facts  of 
appropriation  to  his  own  use  of 
debts  received  by  hini  from  per- 
sons  indebted  to  the  concern,  and 
alleged  that  be  could  not  put  in 
his  answer  to  the  bfll  because  the 
Plaintiff  had  possessed  himself  of 
the  partnership  books,  and  carried 
them  away  from  the  partnership 
premises,  &e  Court  wooM  not  even 
grant  the  injunction,  on  the  ground 
of  the  FUiotiff  having  acted  im« 
properly. 

In  refusing  such  an  application,  how* 
ever,  the  Court  did  so  expressly 
without  prgiidice  to  any  future 
apphcation.  ' 

Litikutaod  v.  Caldwell    .    -    .    97 


PAYING  MONEY  INTO  COURT, 

C  Where  nece$sttry,J 
Vide  Injuncton,  N°  2. 


.-i-  / 


PERFOHMANCE 
f  Of  Covenant  J 


Vide  CovENANj,.B|i,L,FqR  (Oonstruc- 
tion  of.) 

.-  i    '  /.  I  . .  : '       i    .    . 

PETITION, 

(Toithe  Oroim,) 

Sy  a  Convict  to  he  heard  on  supposed 
ground  for  Pardon, 

Vide  Evidence,  N*  19. 

C  To  Court  in  Matter  <^  Equity,) 
Vide  ^Practice  (in  SquiiyJ  N*  16. 


PLEA. 

yidc  Pleading  fat  Law^J  passim. 
Pleading  (in  Equity,)  passim. 


PLEADING 
(At  Lam.  J 

1.  It  is  not  neeesaary  in  tt  declaration 
against  a  person^  on  his  under- 
taking to  be  answerable  for»  or.  to 
pay  the  debt  of  another,  to.  state 
an  agreement  or  memoraAdnm,  or 
the  terms  of  any  such^^  or  the  par- 
ties thereto,  or  that  it  was  in  writ- 
ing or  signed  by  the  Defendant ; 
nor  is  it  necessary  to  do  eo  in  the 
replication  to  a  fijea  averring  that 
no  agreement  nor  note  nor  niemo* 
randum,  stating  the  consideration 
to  be  in  writing  signed  by  the  De- 
fendant, was  suted  or  shewn. 

Suck  a  plea  held  bad  on  special  de- 
murrer,  notwithslanding  the  de- 
cision in  the  case  of  Saunders  v. 
;     Wakefield,  4  Barn,  and  Aid.  595. 

Lilfy  and  others  (Assignees  of  Bank* 
rupts}  v,  Hewit    -    -    -    -    494 

2.  It  is  not  matter  of  objectiot)  to  a 
declaration  for  that  cause  of  actkm, 
that  the  consideration  for  such  col- 
lateral undertaking  as  set  out  in 
the  count,  is  inadequate ;  for  it  is 
not  necessary  to  state  a  fall  and 
adequale  consideration  to  maintain 
assumpsit  on  the  promise  and  un- 
dertaking of  the  Defendant  to  pay 
the  debt  of  another.  A  good  and 
valuable  consideration  in  law,  is  all 
that  it  is  necessary  to  state  for  that 
purpose. 

Therefore  if  the  undertaking  were  to  be 
answerable  for  and  to  repay  money 
advanced  to  a  limited  amount  to  a 
third  person,  it  cannot  be  objected 
that  the  money  already  advanced, 
was  an  insufficient  consideration  to 
ground  the  undertaking. 

lb. 

3.  It 


9.  It  18  not  necessary  \n  a  declaration 
on  a  promise  to  pay  the  debt  of  a 
third  person  to  aver  a  reauest  made 
to  the  party  bimaeir  in  th^  first  ip- 
fitance^  to  pay  the  debt  before  the 
guarantee  was  resorted  to ;  at  least 
an  averment  that  the  former  had 
neglected  and  refused  to  pay  the 
money,  is  sufficient  for  the  purpose 
of  maintaining  the  action  against 
the  latter. 

Lilly  ahd  others  ^Assignees  qf  Bank" 
rupts)  V.  Hewut  ...     -    494 

4.  A  coont  on  the  43  Geo.  III.  c.  38. 
••  \%.,  stating  that  the  Defendant 
between  the  21«l  day  qf  October, 
1819,  mid  on  each  and  every  of  di' 
•fry,  to  wis,  tt»enty  other  days,  be* 
tmeen  thai  day  and  the  day  qf  exhi* 
hiiing  the  ii^ormation,  did  mix  a 
iarge  quantity,  to  wit,  twelve  gallons 
of  fttroftg  beer,  with  a  large  auaoti- 
tjf  to  wit,  tweke  gallons  or  table 
iMserv  io  each  and  every  of  divers, 
to  wit,  five  other  casks,  whereby, 
4(C«  the  Defendant  bad  Jbr  each  qJF" 
ihe  mM  offtncet  forfeited  the  sum 
^9001.,  amouDtioff  in  the  whole 
to  91  ,O0Oi.,  held  to  be  a  good  count 
against  the  objections  that  it  was  cu. 
mulative  and  mnkitarious,  being  a 
single  count  for  manv  penalties, — 
that  the  divers  other  days  on  which, 
&c.,  ought  to  have  been  specified 
and  stated,— -that  the  charge  w)S8 
uncertain  and  unintelligible,  or  re- 
pugnant,— and  that  froqn  the  cal- 
culation of  the  amount  of  th^  sums 
alleged  to  be  forfeited,  it  appeared 
that  the  Defendant  was  charged 
with  five  offences  on  each  day, 
whereas  he  could  not  in  point  of 
taw  be  considered  to  have  commits 
ted  more  than  one  ofience  on  each 
particular  day. 

Aiiomey  General  v.  Freer  -    -    18S 

b.  lo  penal  informations  filed  in  this 
Court  by  the  Attorney-General, 
ancient  precedents  are  considered 
good  auuority  for  the  form  of  par- 
ticuls^  counts. 


6.  An  action  on  the  case  ftr  a  per- 
sonal injury,  in  consequence  or  the 
negligent,  careless,  and  impropor 
driving  of  the  horse  and  didse  of 
the  Defendant  against  the  FlaintifT, 
held  to  have  been  proper  in  fertn; 
although  the  evidence  proved  that 
the  act  was  violent,  and  the  faijorjr 
which  resulted^  immediate.  Gra- 
ham, Baron,  dissentiente. 

Uoyd  V.  Needham     ^.^    ^    m    •    M 

(Scire  facias  on  bond^J 

Demurrer  to  Rcfoindcn. 

7.  To  scire  facias  agsinSt  t  kMy 
on  bond  to  the  Crown,  f«<fitin; 
that  the  principal  war  aT  tfMS  ikae, 
&c.  a  Clerk  in  the  OrdttmcHMbm, 
by  means  whereof  be  bad  hieoidl 
would  be  entrwsted  iridl  MM 
condition  that  the  |iflBt»|si  iMl 
from  time  to  tiiM  dMsf  ia  Imf 
time  as  he  should  eomim$-t0hM 
the  said  place  wfaieirlie  1 
or  amf  other  plaioe  la  tki  i 
pay  the  money  reoeNadbyMv* 
Clerk  as  foresaid,  t^  iMhi^ 
as  well  during  the  terit^itrMt 
ing  the  said  offiee  oa  tffHtimilp 
well  and  truly  accooM  Mr  aai'd^ 
liver  up  to  the  TVaiumw^isMfc 
Ordnance  Ofice  all  i 
&c.  as  shoitld  oome  t6 1 
be  committed  to  his  tt^mm  4Mft 
in  the  said  Qfhe-^the  SeAiMi 
pleaded  that  the  piiweipaltMC'M. 

tin  the  words  of  the  e«aMB»] 
Replications  (in  sobstaiiie)  IM 
the  principal  was  at  the  tiaM;  Ids. 
a  Clerk,  to  wit,  second  Gteftiwtik 
Ordnance  Office,  and  cootinoailii 
the  office  of  such  derkfer  tfaetftia 
of  four  years  and  tmf  if  t^rmif^ 
to  wit  on  the  31sf  JamuHj,  iit^ 
the  principal  hedafloe,  andwasefcirf 
>  or  first  Clerk  in  the  said  office,  and 
so  <^ontmned  tHI  the  aevMfklih^ 
fkolts,  &e.;  and  dMit  wMHi  he^ 
continued  ch«^  ot  flM'€UA  ka 
received  money  #htehM  M'lM 
r  Co  ihiB  TmmtMfbtm 


pay  over 


OrdamfO/t 


yroijaMp ;  o^copfif ^  loai  on  tpe 
6iih  of  Janmn^;,  1818,  ll\e  priacipal 
gave  to  the  Treasurer  of  the  Ord- 
nance an  account  of  the  monies 
ffsc^ived  by  him  as  such  cletk>  and 
of  the  balance  of  cash  then  in  his 
*.haQ(k  qn  ^uch  account,  and  thai  he 
(ihe  f  r)nclpal)  ought  to  have  paid 
andaeliv^red  up  such  balance  to 
the  Treasurer,  but  did  not ;  Third' 
4k^  that  th«  principal    after  the 
inakiD§^  the  said  boiKJ,  and  whilst 
be  80  qo^tinued  Clerk  as  aforesaid, 
receiv^  money  belonj^ng  to  his 
Majesty  in  bis  said  Office  of  Ord- 
Hance/a  great  part  of  which  he,  ^a 
#«cih  C)erk«  ought  to  have  paid  on 
ihe  6(h  of  Jamary^  1818,  to  the 
said  TcpAsiir^f itJb«^(  did  not :  Fawrtk' 
J^  th^i  «&ef.  8cQ.  to  wit,  on  the 
ifif^d,&UifC/aipii|«iy»  the  principal 
jiaiN&ip  «a  jaceouot  of  n^ney  re<* 
icfgi^  tod  paiU  k^  him  (the  prin- 
ilsmU)  49  Ifreing  »  Clexk  in  the  said 
iom^sMuLtiC  &t  balance  of  cash 
Jjb^  i»  bis  baack  <»d  such  account 
^)i^l|^  «tthiNugb  ii  >ff9A  the  dutv  of 
4b^piiiKip»la»auch  Clerk  aa  afore- 
jmAiM  fmy^fitm^f  ^*  he  did  not, 
J(i:^tml^mif  ti^  hia  duty  as  a  clerk 
^toUl»M^^cew    Rbioinpbb— as 
vlKl>ttMl.^nl  bpMck  asdigned  in  the 
jptplteatiaa  ■  1.  thai  at  the  time  kc. 
.m><  liri^iaqNat  vru  ««  clerk  im  tbe 
Wy^;«iil«ii^  yiz^trnmA  ckrkf  and 
Ahfft^  b^;Oaatii>»ed  therein  till  be 
itigf^aiiOf;«j|r^  clerk,  io  manner  and 
St99h^  ^:  9mA  that  be  was  and 
(CiwiitMMsd  first  ckrk  uotil  the  twen- 
^ymi^iiof.Qt  F§bruary,  1810,  when 
ba  yum  dismissed  from  bis  said 

fiOi:  9f  ofiioe  wiibout  the  know<- 
p^^lhe  Defendant,  and  wilh- 
.awtpQlicetohim:  and  that  as  to 
liact  4>f  lipe  money  alleged  (o  have 
h^lfmk  fsoeivad  hy  tt^  principal 
wbJM  k^  so  fsm^w^^  f^uch  first 
.i^lerh;^  1^  ^m  bjiindred  pounds*  the 
^aine  was  received  by  him  whilst 
be.  W9»  ^  CfoatiiM>ed  such  first 
«lei;k»)aikliQahe  capacity  of  and 
.aa^snob  6i»t  clerk  »s  aforeaaid^buit 
Amt>  tkm.  xm^  ¥fm  K^ecdved  by 


i    n»m  noi  m  c^e  capacity  o|  ano  ^^&  ^ 
such  clerk  ^s  afbresaid,but  by  vif- 
iue  of  and  under  another,  antl  dif- 

•  ferent  office^  which  he  then  and 
there  held  whilst  he  continued 
such  derk  as  aforesaid,  and  that 

'  the  said  part  thereof  (the  hundred 
pounds)  had  been  duty  applied 
accord inglv,  &c. :  Secondly,  that  at 
the  time,  &c.  the  principal  was  a 
clerk  in  the  said  office,  and  so  con- 
tinued till,  (&c.) — ^the  like  allega- 
tion as  in  the  first  rejoinder  to  die 
bracket,  stating  the  dismissal  to 
have  been  on  the  second  of  March, 
111  the  same  year,  and  averring  that 
the  prmcipal  bad  duly  accounted 
for  and  paid  all  ^iiek  m^n^  9i  Hp 
had  received  in  kU  C€tpa^i4y  qf  imi 
at  wck  ckrk  a$^orwaid9fifSor4ko^ 

\  iy^te.  The  tbijrdand  Ibunb  i^ 
j'^idders  were  netdy  miU0tis  md^ 
ifimdk  m  the  wm^  twiasw  The 
Suafi9iotNi»«»  teak  issue,  on  the 
avefitieote  in  4he  fivM.  tf^\fA^, 

\  and  dcttturrcd  io  ithe  se««lKl^iliiQi 
and  ftaurth  M|joifidei»»  to  ioBufi^ 

]  eienoy^  uiicer4aiQty»anddiipiicky« 
Dsivuaafis^  allowcd^tlMse  ffqioinr 
dera,  not  being  sufficient  to  maift^ 
tain  the  plea.      . 

The  King  y.  Formm     «    -    -    3^9 

8.  It  is  not  an  objection  to  a  declara- 
tion, in  an  action  of  assumpsit  for 
not  giving  the  Plaintiff  possession 
of  certain,  apartments  in  the  De- 
fendant's house,  agreed  to  be  let  by 
biro  to  the  Plaintifi^  in  considera- 
tion of  rent,  by  a  written  aijrce- 
ment,  in  which  the  fixtures  in  the 
rooms  were  spiecifically  enume- 
rated, that  it  does  not  state  the 
agreement  to  have  been,  as  it  wa« 
in  fact,  an  agreement  for  lettnig 
the  apartments  and  fixtures.  Held, 
that  the  omission  of  the  fixatures  in 
declaring  in  assumpsit  on  the 
agreement,  wai  clearly  no  v^r^ce. 

Ward  V.  Smith  -    -    -    -    *    -    19 

|P.  It  u  now  not  necessary,  in  declaf- 
!  ing  on  parol  agreements,  to  set  oat 
f   the  whole  of  the  agreement,  as  for- 

*  3 1  merly 


ssa 


^LSAD^H^. 


raerly  it  was;  it  is  sufficient  to  set 
out  bo  much  of  it  as  is  necessary  to 
shew  the  gravamen  of  the  com- 
plaint— the  part  to  which  the  par- 
ticular breach  applies. 
Ward  \.  Smith 19 

10.  In  declarations  in  actions  for  li- 
bel, unnecessary  averments  should 
not  be  introduced, and  regard  should 
be  had  in  dravving  such  declarations 

^  to  the  libel  itself  which  is  now  ad- 
missible as  proof  of  all  that  is  po- 
sitively averred  therein  ;  so  as  to 
dispense  with  evidence  of  the  truth 
of  such  averments. 
Jones  v.  Stevens     -----     235 

11.  Pleas  (by  way  of  justiBcation  to 
declaratifons  in  acliotis  for  libel) 
asperMng  gtjnerally  the  character 
of  the  Plaintiff  by  averments  with- 
otit  stating  particular  acts  of  bad 
comlucl  apposite  to  the  justifica- 
tion of  the  Defendants,  are  not  only 
demurrable  to,  but  ouuht  to  be  de- 

•  murred  to  as  due  to  the  Court  and 
to  the  judge  before  whom  the  ac- 
tion may  be  tried. 

lb. 

19.  It  is  an  erroneous  notion  that  by 
demurring  in  actions  for  libel  to  a 
plea  by  way  of  justification,  the 
Plaintiff  admits  of  necessity  the 
truth  of  the  slanderous  matter  of 
the  Ubel.  That  only  is  admitted 
which  is  w«ll  pleaded. 

lb. 

IS.  It  is  not  a  groimd  of  demurrer  to 
a  declaration  in  an  action  on  the 
case»  by  a  man  and  his  wife  against 
-  A  surgeon  for  an  injury  to  ?he  wife 
by  reason  of  the  Defendant's  im- 
proper and  unskilful  treatment, 
that  it  is  not  stated  in  the  averment 
that  the  Defendant  was  retained 
and  employed  as  a  surgeon  for  re- 
ward to  be  to  hiro  paid^  by  whom 
he  was  so  retained  or  by  wh^m  be 
was  to  be  paid.     . 

Pipjkin  and  Wife  v«  Skepjmrd  '  -   4i00 

14;  Nor  Is'il  ground  of  demurrer  to 


Bucb  a  declaration  that  it  i«  not 
stated  that  the  Defendant  under- 
took, &c.  properly  and  skilfully,  to 
conduct  himself  (n  and  about,  &c. 
Pippin  and  Wtfe  ?.  Sheppard   -    4^ 

15.  It  is  sufficient  to  a?er  that  tfie 
Defendant  was  retained  ^  a  sur- 
geon and  entered  upon  the  cure.* 

tb. 

16.  It  is  liot  matter  of  demuiver 
that  there  is  no  venue  fiormatly 
laid  in  the  declaration,  if  there  he 
a  place  sufficiently  stated. in  the 
count. 

Jb. 

17.  To  a  plea  in  an  action  on  a  jcA^- 
ment  recovered,  th^t  the  Plain6ff 
sued  out  a  capias  ad  satitfaci^mdijM 
against  the  Defendant^  under  and 
by  virtue  of  which  said  writ  ibe 
sheriff  took  and  arrested  the  ZW 
fendant  and  had  him  hi'  cUsfiid^ 
for  the  debt  andd^^sv^H^i^ 
cation  prolestiog  (bes^in^oyf^a 
delivering  the. writ  ,W  ^t^e.^Mji^* 
and  tm versing  that  nn^cr  diiPcUy 
virtue,  &c.  the  sheriff , took,  tl?i;^e» 
fendant  is  sufficient*  ^ch.aQ  f|^* 
gation  being  travensable,.afi,ii^g 
roster  of  law  connected,  .iM^'Kmtf. 
ter  of  fact. 

Savilev,  Jackson  •    .     -    •    •    349 

18.  Vide  Evidence,  N«  S. 

PLEADING 
(In  Equity  J 

[Pica] 
Where  overruled  and  ordered  to  Hand 

1 .  To  part  of  a  biU  pray fng  ah  ac<:otfnt 

of  the  great  litnes  .arising  outbf 

ceriain  lands  called  the  OU  Jncto- 

sures,  in  the  ocdujpation  ottke  '. 

..fendantft,  a  Plea  s^Vn^j 


inclosure  act  and  an  award  of  com- 
missioners under  it,  wherein  they 
had  allotted  certain  parts  of  the  in- 
dosed  lands  in  lieu  of  the  right  to 
tithes  in  kind  in  various  persons 
end  tB  lieu  of  and  as  a  comptnsa'* 
iionfor  all  tithes  due  to  tlte  Plain" 
tiff  (after  having  noticed  a  dispute 
'  between  a  claimant  of  the  tithes  of 
certain    Old  Inclosures  as  against 

•  the  Plaintiff,  which  they  had  de- 

•  dined  to  determine),  and  averring 
that  the  lands  in  the  occupation  of 
the  Defendants  toei^e  not  part  qf  the 
Old  Inclosures  so  in  dispute — over- 
fulcd,  and  ordered  to  stand  for  an 
«DSwer^  with  liberty  to  Plaintiff  to 

t  except-^not  being  a  short  answer 
]  to  the  bin,  bringing  the  question 
*'b.etvi;eep  the  parties  to  a  single 
^  .point,  precisely  meeting  the  allega- 
".lioqaintbe  bill. 
Jfingy^Murrelh  and  Others   -    723 

^.  Wfier^DefhidanM  in  a  tithe  caase 
;'^ltti'^l?nhption  from  payment  for 
^fetiWfculrir  Wnds,  such  lands  must 
7  W'Very  actiuratefy  set  out  and  de- 
"'Wri*A?d'?fl1he  answer,  and  their  lo- 
'  tiA  Mtiititidn  find  boundaries  must 
^Wii««m<;t!yd<?finfcd. 

Mh?kHitfii'*9lSmph,  Bart,  and  Others 

126 


POSTPONING  TRIAL» 
Vide  Affidavit,  N®  4. 


PRACTICE, 
(At  Law. J 

1.  It  is  now  a  role  in  (hh  Court,  that 
Jn  ^U  orders  to  shew  cau^e  why 
« awards  should  not  be  set  aside,  the 
ahprt  grpiuvds  on  which  thty  are 
"|>f  plied,  for  and  obtained  fihali  be 
j^l^^ti^r^ip, .         ;  .  '   '.       /  . 

Smi^^f.JMscoe    -    .    -    -^57 


2.  On  a  demurrer  standing  in  the  pa- 
per being  called  on  for  argument, 
if  the  party  who  appears  to  sup- 
port the  demurrer  have  not  de- 
livered the  paper  books  to  the  ju- 
nior baron  the  Court  will  give  judg- 
ment against  him. 

Tfie  King  y,  Forman      .    -    -     161 

3.  The  Court  will  not  set  aside  the 
service  of  a  writ  for  irregularity, 
in  being  served  in  a  city  locally 
within  a  county  where  it  was  di«> 
rected  to  the  sheriflTof  that  county, 
if  the  Defendant  have  paid  the 
debt  and  part  of  the  costs ;  for  such 
an  irregularity  may  be  waived  by 
the  conduct  of  the  Defendant. 

A  rule  to  shew  cause  under  such  Cir- 
cumstances discharged  with  costa. 
Monday  v.  Sear  ----..     122 

An  application  for  snch  a  purpose 
roust  be  made  in  the  first  instance. 

Jb. 

It  is  not  necessary  in  this-  Coort  that 
the  affidavit  on  which  »uch  an  ap- 
plication is  founded  should  nega- 
tive that  the  process  was  served  on 
the  conBnes,  and  that  there  existed 
any  dispute  about  the  boundaries. 

lb. 

4.  The  rule  of  practice; — that  a  party 
against  whom  a  verdict  at  law  has 
been  obtained  must  pay  the  ^m 
recovered  into  Court  before  he  can 
entitle  himself  to  an  injunction  to 
stay  execution, — prevails,  notwith- 
standing a  rule  have  since  been  ob- 
tained by  him  requiring  the  Plain- 
tiff to  shew  cause  why  there  should 
not  be  a  new  trial. 

Austen  v.  Thomson  •    .    «    •    -     1 

(Notice  qf  Motion.  J 

5*  It  is  necessary  to  give  the  opposite 
)>arty  notice  of  an  applicaiion  in- 
tt^nded  to  be  made  to  diftcharijea 
'ftoleiVltJ  far  an  oinier  of  the  Ciyoftl' 
^That  species  of  Rule  is  in  prao>ic^ 

,  peculiar  to  tliis  Court,  and  in  thfs 
3  1  2  respect 


822 


PRACTICE^t 


respect  differs  materially  from  the 
ordinary  rule  to  sheif  catiJie. 
Raby  w,  Oiareruhaw      *■     -     -     512 

6.  The  eveaintr.atteodanoe  of  a  ba- 
ron at  chantberi^diiriDpf  terin  dU* 
contiuned  for  the  fulure,  and  in 
future  attendance  to  be  given  at 
chambers  at  half  rq  hour  afker 
three  o'clock  in  the  afternoon  of 
every  day  in  terra  time. 

Begida  Generalis      -     •     .    .    432 

(Respecting  Pr^eedingt  against  In'- 
solvent  Debtors,  J 

T.  To  prevent  unnecessary  expense 
to  Plffkitifts  siring  hi  ttis  Court,  in 
case  of  notice  given  by  pri80uer8 
ef  their  intention  to  apply  for  their 
discharge  under  any  act  made  for 
the  relief  of  Insolvent  Debtors,  It 
IS  6itt>ERED,  that  after  such  notice 
given  to  any  Piainliff,  no  prisoner 
shall  be  superseded  or  discharged 
out  of  custody  at  the  suit  of  such 
Bauitifi^  by  reason  of  aocb  Plain- 
tii&'  ibrb^aiing  to  proceed  against 
bim  according  to  the  rules  and 
pracjtice  of  this  Court,  from  the 
.  time  of  such  notice  given,  until 
some  rule  or  order  shall  be  made 
in  the  c^use  in  that  beh^f  by  this 
Court  or  one  of  the  judges  thereof. 

And  it  is  further  ordered,  that  a  copy 
of  this  rule  shall  be  hung  up  in  the 

'  Fleet  Prison,  in  the  place  where 
rutea  of  this  Court  are  osually 
hung. 

lb. 

(Sufficiency  qf  Documents.  J 

B.  The  warden's  certificate  of  a  pri- 
soner being  in  his  cuslody  for  con- 
tempt fi>r  non-payment  of  coftts 
tazedy  is  sufficient  to  found  a  mo- 
tion for  a  seqneatration,  without 
.  '.any  affidavit  of  demand  and  xefmal 

to  pay. 
Phillips  and  Another  v.  Stephenson  473 
Mardell  V.  Matchant     •    -    •    474 
Jenkins  y^  Daties '    .    -    -    -    i&. 


fVenw.J 

9«  Tb«.  Court  will  not  change  the 
>  venue  fromthe  cowaty  of  GUmtea- 
/«•  to  the  city  of  Brislol,\tk  Hitm 
Term,  on  the  ussal  affidavit^  sL 
though  the  Defendant  swear  to  me- 
rits, and  ofler  to  pay  Into  Coort^c 
debt,  and  a  sum  of  money  to  ewer 
costs. 

A  rule  obtained  on  such  an  applica- 
tion discharged  laith  costs. 

Broadrick  v.  Clarke  and  Others    7i3 

(Ruleqfrxms^J    . 

10.  It  is  now  a  rule  in  this  Court  that, 
in  all  orders  to  shew  can^  why 
awards  should  not  be  set  aside,  the 
sliort  grounds  on  which  they  are 
applied  for  and  .obtained,  shall  be 
stated  therein. 

Smith  v.  Brisetfc   ..     .^    .    .    -    57 

11.  Rule  for  staying  proceedii^  on 
an  assignment  of  a  ball  t)ona,  which 
had  bcm  obtain^  Ufvaalbailal^pi- 
cation .  of  oile  of  the  bail,  ataiiB^  by 
affidavit  an- eoffagemdiit'rbctween 
himself  and  tb^  Fiainli£nuiiaiM>lve 
him  fpotn  hia  ottigatibn-^^eM (pay- 
mem  of  8  Miai.  of :  moMryialis  fu- 
ture day,  on  the  gr6ah4of ii  Uiack 
t^goodfhithi  in  proeeeihig'agiitlit 
him  before:  the  tini^,fiioti(itkstend- 
ing  the  agreencotiifediarged'i^ 
costs,  upon  a  distinct  dw^  (^J 
affidavit)  bhhfe  Wakhi^r'ttti  igret- 
ment  as  stat'ed.  '  °.  ' 

Su;eetingv.  tVeavet^  -  '  -    J- 

13.  Order  for  a  concittnm^igfwpted 
on  the  21a  of  Jmie  far  arfjiviig  on 
the26ih  (the  lut  4mf  xf^  tam\)  i 
df'murrer,  deltveved  by  the  &• 
ft^dant  to  the  Plaiiiji^fi*s  replica- 
tion on  the  J8th  of  June,'  tite  de- 
murrer book  b€?Jng  dellfev^tfoh  the 
'^Oth,  but  ho  rule  ffiVcft>yti^  bring 
in  the  demorref  bcSk:  tl^i<!ourt 
refused  to  set  asld«  the  dr^^r  !»l)cfe 
it  appeared  that  tVe  dethotref  wsi 
filed  for  detey,  tHie  PkiiWlTbaTing 
tendered  an  b6ue  e6  Che  iMJtntrj 

00 


PBACTICE. 


823- 


on  the  Defendant's  pleas,  although 
four  dajra  had  not  hcen  gmn  to 
the  DefiradaflU  to  return  the  de- 


•  jnurrer. 
Savilew^Jackam     - 


337 


IS.  A  rule  that  former  attorn les  de- 
liver in.  their  bill  of  co6ts  to  the 
new  attorn ies  of  a  party  under  an 

.  order  of  Court,  is  a  rule  to  shew 
caute,  and  not  absolute  iu  the  first 
instance. 

Gripper  v.  CoU 593 

Vide  New  Trial, 
^Cosfs. 

JvUlSOiCTiOM. 


•'    '  PRACTICE 

fin  Equity^J 

f  Tte^  to  answo'  where  rtfwed.) 

-i.;^f))»iCottft  Urill  not  grant  a  De- 
/<<  fendetitii'iii'  ftfisuift  fior  tithes,  who 
f<  «>bd»<filailt.a 'CrosiibiU  against  the 
•vijJPbbinlifPifor  a  discoirarjr,  4iine  to 
'  /  :^nMrer  the  pngkial  bidl^  antil  aAer 
.-jt  anttfifWiMiehslU  have  been  put  in  to 
* '>\^ifaectoeh<biih  ^ 
j3te^MCQMnric>ia«tu  amend  the  answer, 
*  I )  •  -  ifi  4li  klKiold.  hsi  fovnd  nectmary  • 
\iMfe0|;in»if^9b&flHi^«»js     «•    «    ^'    28 

J^.,,  A  l^efendapt  to  a  bill  of  revivor 
Cannot  put  new  matter  on  the  re* 

^  ;  vcord,  which  might,  if  stated  in  the 
answer  to  the  original  bill,  have 

!    '  ppoduoed  a  dJfieBcnt  decM«»    If  be 

I.,   do^it  wiU  be  impertinent, and  may 

I      be*  expun^d. 
Haimfy  and  Otkermt.  Totty,  Clerk  117 

S,  It  the  bill  be  not  properly  a  bill  of 
revivor,  or  if  the  Piaintifl  be  not  a 

'.  party  entitled  to  file  a  bill  ofrevi-* 
?pr,  the  Defendant  should  demur, 
as  oy  answering  he  waiiires  the  ob- 
.iection9,.and  adroitsithe  bill  to  be  a 
good  bill  of  f:evjys>T^  and  that  it 
may  be  well  filed  by  th,«  party. 

:  lb. 


4.  Exceptions  to  the  Master^^oerti- 
ficate,  on  reference  of  an  gnawer 
for  impertinence,  may  not  be  hied 
as  of  course  in  this  Comtl 

A  previous  apphcatton  must  be  made 
tk>  the  Coort  for  leave  to  file  exoep* 
tions. 

Thornton  ?.  Ptilaet  .    -    -    .    733 

Exceptions, 

Where  waiver  of  Motion  for  Produce 
tion  of  Papers* 

5.  Where  the  eflect  of  a  motion 
would  be  to  waive  exceptions  to 
answer,  the  Court  will  not  qualify 
their  order  by  making  it  without 
prejudice  to  ej(ceptioos  l^ng 
taken. 

Shiore, — Whether  a  ipotion  for  pro- 
duction of  pap^rs^  &C.  operates  as 
a  waiver  of  the  Plaintiff's  rigih|t  to 
exceptions  ? 

Phillips  V.  Stephenson    -    >-    -«  .  733 

6.  A  Ptarntiflrin  a  tithe  cause,  lessee 
of  a  vicar,  ordered  on  motion  to 
bring  in  and  deliver  to  his  clerk  in 
Court,  books,  papers,  &c.,  stated  in 
affidavits  fo  be  in  his  possession, 
end  to  belong  to  the  vicar,  who 
was  not  a  party  to  the  suit.       | 

Forman  and  Another,  Assignees,  ^c.  v. 
Cooper  -------    515 

7.  A  cause  standing  in  tht  paper  of 
the  day,  and  being  about  to  come 
on  to  be  heard  at  the  sittin^^  the 
Court  nevertheless  granted  a  mo- 
tion for  transferring  it  to  a  future 
day  in  the  following  term^apd  that 
a  cross  cause  should  be  advanced 
in  the  paper^  to  be  heard  at  the 
came  tube4 

Bot  they  imposed  on  the  par^  ap- 
ply ingi  the  terms  »of  pajiag  the 
•  dosts  of  the  day.  ' 

RabciUT.  West  ^    -    «    •    «>    514 

.  8«  Caae»  of  ^odusea  fc^nd  difiering 
from  those  laid  iu  tbe  answer^  f^d 
directed  to  be  tri«d,{>y  the  isaue 
ordered^  but  received  md  acted 

upon 


upon  fiy  the  Cotirt,  disapproved, 

and  for  what  rea^wms, 
Williamson  v.  Thompson     -     -     745 

-— — V.  Lord  Lomdale    -     lb, 

V.  Huiion      ^     ^     m     lb, 

Lowe  V.  Firkins  -     -     -     -     -     453 

9.  The  rule  of  practice, — that  a  party 
ag^aimt  whom  a  verdict  has  been 
oUained  must  pay  the  sum  re- 
covered into  Court,  before  he  can 
entitle  him<df  to  an  injunction  to 
slay  execution — prevails  nolwith- 
standiii{2^  a  rule  have  since  been  ob- 
tained by  him  requirincf  the  Plain- 
tifFto  shew  cause  why  there  should 
not  be  a  new  trial. 

Austen  v.  Thomson  -----     1 

10.  On  motion  to  dissolve  an  injunc- 
tion the  Plaint ifT cannot  use  any  al- 
legation in  the  bill  in  support  of 
the  injunction,  unless  the  fact  be 
confessed  in  the  Defendant's  an- 
swer. 

Maxwell  and  Others  v.  Ward     -     14 

11.  In  an  interpleadinpf  suit  one  of 
several  Defendants'  answers  may 
be  read  ajjainst  the  others. 

Bowyer  v.  Pritchard  and  Others    103 

12.  A  material  amendment,— -the  ad- 
dition of  necessary  parties — is  not 
sufficient  cause  for  discharging  an 
order  nisi  to  dismiss  a  Plaintiff's 
bill  for  want  of  prosecution. 

Crqfi  V.  Appleton     -    -    .    -    S82 

18.  The  proper  course  for  saving  the 
bill  is  to  i*eply,  and  thereupon  an 
order  for  leave  to  withdraw  and 
amend. 

lb. 

14*  The  facts  on  which  the  applica- 
tion for  such  an  order  is  founded 
must  be  verified  by  affidavit. 

lb, 

15.  When  the  Defendant  in  a  tithe 
catlse  submits  to  part  of  the  Plain- 
tiff's demand  the  Court  will,  op 
motion  for  that  purpose  on  the 
part  of  the  Diefetidunt,  rcftr  h:  tp 


the  ^f  aster  id  any  stiff  e  of  the  pro- 
ceedings to  ascertain  what  is  due 
and  tax  the  costs,  the  Defendant 
undertaking  to  pay  the  aniount 
found  by  the  report  to  be  due, 
without  prejudice  to  any  other 
question  in  the  cause* 
Lowe  v.  Firkins  -----     453 

16.  An  arrangement  agreed  od  hj 
all  parties  for  the  purpose  of  end- 
ing a  cause  should  be  made  the 
subject  matter  of  petition  to  the 
Court,  as  it  cannot  be  eflfected  and 
perfected  by  the  sanction  of  the 
Court  upon  a  summary  motion. 

Gribble  v.  Carpenter      ...     509 

17.  Vide   AMBNDUffENT. 

Arrest  (of  Judgment ). 
Injunction. 


PRACTICE 
Cin  Revenue  matters.  J 

Mode  of  procuTfing  the  discharge  of 
a  crown  debt  (arrears  of  taxes), 
and  obtaining  release  from  |ir«^9 
where  the  debt  is  paid,  ^y  the 
crown  debtor  upon  isoUoo  by  the 
Attorney- General 

Ex  parte  Bamtn  in  Re  Bex  r«  Bamea 

.     770 

Vide  Extent. 

Jurisdiction  (of  Court  of  £z* 

chequer.) 
Recognizance. 


PREROGATIVE  PROCESS, 
fWiBatrtNT. 

PRINCIPAL  AND,  SURETY, 

VidjS  pLtADlKQ  (MImW,) 


'     FIIOOF.: 

RECO<^l2ikHC£.     885 

PRioaiiY. 

PUBUCATION 

fin  saiufyv^  Crown  DdftsO 

(OfDeposilioj^s) 

.  VideVAi^z  Return,  N^  1. 

Enlarging, 

CQfEx^aaionJ 

Vide  Affidavit,  N®  6. 

.     Vidfi  False  Return,  No  2. 

C  Of  Proceedings  pending  Trial  of 
Prisoner  ^fter  prohibition.) 

PRISONER. 

-Tjdtf  Fine'and  Imprisokmbnt. 

ITife  Abbest. 

Bail,N«>3. 
,  ,      Certificate. 

Costs,  N°  7. 

Practice  \t  Law. 

Q.      : 

QUERIES. 

PRIVILEGED  KNOWLEDGE, 

(What  is  not.) 

ri(fc  Evidence,  N^*  10, 11, 13, 

Vida  Bond  (to  the  Crown,) 
Evidence,  N°  13. 
Injunction/ 

Pleading  (at  Law y)  passim. 
Practice  (in  Equity,  N^  5.) 

•■/./^ /'  ;"  ''PROCESS, 

Vid&  A^^iWAviT. 
''■''■    -Ba^l.  «    ' 
VUJ  /E«tbni?* 

Limitations;*     ^ 
^' '  *  •  I^RxeTicE  (in  Revenue,) 
^  •  ^    Recognizance. 


PRODUCTION  OF  PAPERS. 
(Motion  for) 

Fide  Practice  (in  Equity,)  N~  5,  6. 

PROMOTIONS. 
Vide  Memoranda. 

'  '  PROOF',  ' 

*    Vide  Evi6Eiick.  ^' 


R. 


RECOGNIZANCE    . 
(Where  discharged  <ii»  Petition*)  % 

1.  Estreat  of  forfeited  reopgnizance 
discharged  on  petition  under  the  4 
Geo.  3.  ch.  10.        .      . 

Operation  and  construction  of  that 
statute  with  reference  to  its  object, 
and  the  nature  of  the  particular 
case,  and  the  circumstances  of  the 
applicant,  and  what  he  had  already 
endured  in  consequence  of  the  for- 
feiture of  his  recognizance. — Vide 
( PiiiCE*3  "  Tji]^^i:<«B.OD  ihe.  ^w 
OF  £xcuEauE»/'  Vol  I.  B.  1.  Ch. 

xuu    ,     ,        .  .  ,       . 
in.  Re  nu^nucafiors  qf  Cartuum — in 
,.  Rexi^^earim^n  .-^  -  .  i»' V    637 


(Where  diacharge  rrftuedj 

RENDER 

RtspUe  qf,  de  iermino  in  ttrminum.) 

m  B«^J 

Vide  ApfiDAviT  If*  7. 

2.  Under  circatoBlaoces,  the  Court  re- 

Bail, N^  3. 

fused  not  only  to  discharge  the  re- 

cognisances ^f  tbfee  pereons  bound 
for  the  appearance  of  one  of  them. 

the  principal,  ai  the  quarter  ses- 

RENEWAL 

sions,  to  answer  a  charge  of  mis- 

demeanor, but  even  to  respite  it 

(Of  LcoBtJ 

genera)^  till  further  order. 

They  also  refused  to  respite  process 

Vide  Covenant. 

for  a  kmger  time  than  till  the  fol- 

NoTiqR. 

lowing  term,  considering  it  a  case 

for  nupending  procenfrom  term  to 

•  ^  . 

term  onlifM 

REPUCATION^ 

Others^ 730 

Vide  Flbadimg  (a|ilaw> 

REPORT 

BEFEBJSNCE 

CQfMasterO 

(ToMoiterJ 

Effect  qf. 

Vide  Practice  |ti».£;;i%),  N^  15. 

Wis  APFBttfeEIAiciON, 

REGUL^ 
(GenfTfUe^J 

Vide  Attendance  av  Cmambees. 
Extent,  N*»  10. 

REJOINDER. 
Vid^  Pl^AOWc  ((U  Law). 

KELANDING 

"  fm>A  Btn^d^M  &fa9Hation.Ji 
.     .    ,    .  WTuuis. 
^     Vide  Bond  (io  the  GrM»)- 


REPUTATION 
fEeidateeqfO 

Where  admissible  in  proof  to  e^ 
Uish  a  custom;  and  to  what  persons 
as  witnesses  the  objection  of  in- 
competency does  fiot  attach. 

ric2eEviDBMCB,N<»2. 


RESIGNATIONS. 
Vide  Memoranda. 


RESPITE 

rOf  Process  J 

VidM  Bmognizanci. 


REVENUE, 

Vide  Appropriation. 

Bond  fto  the  OrotonJ  , 

C<yH^TWCTiOH  C^  Statutei.)  ^ 

EXTEVT* 

Jurisdiction   (qf   Haum    cf 

Lords.) 
Rbcognizance. 


RULES 
f€f.  Court.) 

Vide  Attendance  {at  Ckambers). 
ExTBirr,  N»  1€. 
Practice  (at  Lam),  N"  !»  7, 


.WaUESTiUTIOK 
Vide  Certificate  (</  Warden). 

SERVICE 
f€tf  Process,  J 
Ifregtaafi^  w» 

Vide  Affidavit,  N«  1. 
Costs,  V  2. 
Laches* 

SETTING  ASIDE  PROCEEDINGS. 

Where  ordered. 

Vide  Bail,  N«  3. 

cofT^N^e. 


Where  R^usmL. 
Vide  Costs  N»  2, 

SHBRiiFF. 

Vide  BANKRtrrr. 
False  Rbvuek. 

iNTERtoT. 

SPECIAL  DAMAGE. 
Vide  ByidbHob,  N^  15. 

STATUTES 
lAdverUd  to,  4-c.  in  this  vohmi 

(PubUc.) 

Edward  III. 

31.      ....-•.. 

Giving  Writ  of  Error  from 

Bkhard  II. 

5.8.  I.e.  10      ,    -    .    -    - 
Giving  the  Court  of  Exchec 
authority  to  hear  every 
swer  of  every  demand  in 
.  Court    .     . 

Henry  VIIL 

Lc.8. 

Preventing  Escheators  and  C< 
missioners  returning  inqi 
tions  or  commissions  un 
by  jury. 

33.0.39. < 

Statiit<^  of  SquiQr  in  the  Exc 

quer. 
DiMhuigc  of  Ra^ognizijoce 
der« 

33.0.39. < 

Authorizing  fiTing  bill  by  s 

J 


ject  against  the  Auomey^Gc' 
neraU 

Elizakeik 

IS.  c.  4 679 

Authorizing  sale  of  lands  of  cer- 
tain crown  debtors  for  pay- 
ment of  their  debts  to  the 
king, 

13.C.4 791 

27.  c.  3. 721 

Explainhig  the  37  £Iiz.  c.  4. 

31.  c.  5.  8.  5 761 

Statute  of  Limitations  of  actions, 
&c.  upon  penal  statutes. 

Chiprkt  IL 

29.  c.  7.  8.  &      -    ...    -     124 

For  the  better  observation  of  the 

Sabbath. 
Service  pC  process  on  the  Lord's 

day  void. 


William  UI. 

10  and  11.  c.  21.8.  14. 
DiiUes^of  £1080. 
Distillers  (of  acid:^). 

Anne.     ' 


217 


-    489 


2  and  3.  c^  4,     .... 

Rt^gistcr  Act. 
9,  c.  U.S.  17. 234 

Excise  duties  and  rei^ulatjons. 

Tanners — to  assUtolBceri  ofes- 
ci^  in  w€;ighing,  ike,  in  exe- 
cution of  their  duty. 

G€orgc  III. 

Iand2.  c.  118.      ^    ^    -    -     302 
For  the  naore  effectual  admini- 
ft  rat  ion  of  the  Police  of  the 
Metropolis. 

4.  c-10. 637 

For  the  more  easy  discharge  of 
Recogntx^aLices  of  poor  per- 
*0h^,      .    .  -  , 


4r.G.  10. T     6S§ 

5.  c.  43. 8.22.    -    -    -    -     ;.     222 

Excise  duties.   ' 

Reg^ulations  respecting  tanners. 
20.C.  28.       ---..-«     550 

Stamp  duty  {ad  valorem)^ 

Lc^cy  duty, 

21.  c55.      ..-..-     505 

Importation   duties   oo  *  spirit^ 

&c.  .  ,      ' 

Regulations  respecting^. 

22.  C.58 -     -'  550 

Stamp  duties. 
Legacy  duty. 
24.C.41.S.  L    .    .    .    -    .    217 
Excise  duties  and  regulatiojis. 
Distillers — ^Vinegar  makers. 
25.  c.  85.      .    .    .    .-    -  ;;r    643 
For. enabling  the  prpwn  to  sttl 
the  crown  debtor's  kind^  seized 
under  extents  in  a  suo^nary 
way. 
25.  c.  35.      .    .    .-  -     .'  -    679 
n -    ^;  r    689 

25.  C-35.S.  1.    -    -    -    -    -:  661 

Costs  of  sale  o^^  crown  .4et^or'% 
lands. 

26.  c.  73.      .    .    -     -     -    .;[  284 

Duties  of  excise.  \'  T 

Discontinuing  pay^oient  (f  oii 
low  wines,  &c.  tor  hom  con- 
sumuUou. 
29.C.  51.      -    -     -1  ^  Jl-p    5^ 

Legacy  duty.  *     ' 

36.  c,52.       -     -     -     .     .    ,,1550 
Legacy  duly — uiotle  ^C,cnarg* 

36.  c.  53 -    -    571 

Legacy  duty. 

37.  c.  90.       -    .    -  ^     >    J.    248 

Stamp  duiief, 

Kc^rulations  ree peeling  the  cer- 
tificate renujrt^cl  lo  1^  takc^ 
out  atinualiy  by  atlorn^ea,  , 
39  and  4a  c,  67.    ^    -    -    -    384 
Act  of  union  between  Great  Bri- 
tain and  Ireland. 
41.  c.  103,     ---:..    S(^ 
For  giving^  locality  in  Europe  to 
the  island  of  Malta, 
42,c.  38.  B.  13.        -    ,    -    .    183 
Excise  duties. 

Hegidations  respecdnf  bre^tn- 
41 


STATUTES. 

i3,c.81. S07 

'   Duties  of  excise. 
British  spirits. 
^lc.69.      -...-•     328 

Excise  duties. 

British  spirits. 
4^,0.28. 552 

Lefi^acy  duties. 
<4.  c.  121. -    347 

Customs. 

Seizures  for  breach  of  rerenue 
l&ws. 

45.C.28.    ' 552 

„ .     Legacy  duties. 

46.C.88,      -.-:.-.    312 

For  regulating    and    collecting 
duties  on  Irish  spirits. 
48.C.49 552 

Les^acy  duties. 
W.C.8?. 313 

Excise  duties. 
^.      Suspending  the  importation  of 

Irish  spirits. 
41>;c.l2F.    - 424 

Bankrupt  Act. 

Sic.  24. 530 

.^     Bank  Act. 
*    ~  Brokers. 

54.  c.  149.     .-..-.    309 
"     'fexcise  dutiies. 

' ' '  B^riti^  and    Irish    spirits   and 
compounds. 

to.cSS. 314 

.  Excise. 
Duties  on  spirits. 

55.  c.  184. 547 

Duties  on  testamentary  bequests. 
55.  c.  184.  schedule,  part  3-32 

Lef^cj  duties. 
57.  c.  117 598 

For  regulating  the  issuing  of  ex- 
tents  in  aid. 

57.  c.  117.      .---.-    30 

58.  c.  65. 8. 6.    .    .    -    -    -    217 

Fxcise  duties  and  regulations. 
Distillers  and  vinegar  miners. 

58.C.76 347 

Customs. 

Navigation.. 

Seizure. 


SURREJOINDER.  829, 

George  IV. 

1.  €.77 312 

Excise  duties. 
Spirits. 
8.  c.  81.  a.  7. 489 

George  III. 

47.0.92. 723 

Inclosure  Act. 

Fide  Construction  of  Statutes. 


STAYING  PROCEEDINGS. 
(Where  ordered^) 


Vide  Bail. 

Costs,  N»  5. 


STEWARD. 
Vide  Evidence^  N«»  10^  11, 12. 

SUPERSEDEAS* 
Vide  Practice  {at  Lauf),  N«  7. 

SUBPOENA, 

(Duces  tecum.) 

Vide  Eyioence,  N®  9. 

SURPRira. 
Vitk  i<Ew  TwAW .  . 

SURHEJOINDHft. 
Vide  Pleading  {at  Lm). 


T. 

TANNERS. 
Vide  Construction  of  JStatutbs. 

TAR  DISTIULERS. 
Vide  CoNSTStTCTiON  OF  Statutes. 

TAXES, 

f  Discharge  Jr am  arrears  qf,) 

Vide  P^ACTiCB  {in  maitars  qf  revenue). 

TERMS 
CCf  greMiing  orders.) 

Vide  Bail. 
Costs. 
Injunction. 

TIME, 

(Where  given.) 

Vide  Bail,  ^1. 
Extent,  N«  8. 

TITHES. 

Vide  Costs,  N"  8.  9, 10. 13. 
Evidence  (passim). 
Injunction,  N*>  7. 
Issue.  . 
Lease. 
Pleading  (in  Equity),  {passim). 

TRADER. 
Vide  BAXHEun* 


.  .  .traverse: 

Vide  Pleading  (ai  low),  K**  17. 

TRESPASS. 

Vide  Case. 

New  Trial,  N^l. 


UNDERTAKING. 

Vide  Assumpsit. 

Pleading  {at  Law),  N*  14. 
Practice  (m  Eguity),  N®  15. 


UNION, 

CAct  qf,J 

Constrntiion  qf. 

Vide  CoHSTEtipf  UMi  ffif  SiatuUs). 

V. 

VARIANCE. 
Vide  Pleading  {ai  Law). 


VENDOR  AND  VENDEE. 
Vide  Injunction,  N®  3. 

VENUE. 

The  Court  will  not  change  the  yenue 
from  the  county  of  GUmcater  to 
Ibfi  di^  k£  SrU^p  in  Hilary  term, 

on 


i 


WAIVER. 


WRIT* 


.   831 


on  the  usual  affidayit,  although  the 
Defendant  swear  to  iherhd,  and  of- 
fer to  pay  into  Court  the  debt;  and 
a  sum  of  money  to  cover  costs. 

A  rule  obtained  on  such  an  applica- 
tion discharged  with  costs. 

Broadriek  v.  Clark  and  Others  -  743 

Vide  Pleading  {a^Law),  K^  16. 


VERDICT, 
f  Effect  qfj 

Vide  Injunction^  N*>  3. 
JuET. 
New  Trial,  N«  4. 

VINEGAR  MAKERS. 
Vide  Construction  {qf  Statutes), 


WAIVER. 

Vide  Costs,  N^  2. 

Practice  (tn  Equity),  N^  3.  5. 


WITNESS 
(Competency  qf,) 

Where  the  prisoner  was  indicted  for 
fo^ng  a  power  of  attorney  to 
transfer  stocK,  to  which  he  had  af- 
fixed his  own  name  and  that  of  a 
co-trustee,  in  whose  names  the 
stock  stood  in  the  Bank-books,  the 
co-trustee  (who  on  hearing  of  the 
transaction  had  apprised  the  Bank 
of  the  matter  by  letter,  and  had 
thereby  prevented  the  transfer)  is 
admissible  and  competent  as  a  wit- 
ness to  prove  the  forgery. 

Rex  on  the  prosecution  qfthe  Bank  qf 
England  v.  Wait      -     -    -      318 

Vide  Evidence  (passim). 


WORK  AND  LABOUR. 

Vide  Pleading  {at  Law), 

WRIT. 
(QfFien  facias.) 

Vide  Execution. 
Extent. 
False  Return. 


end  of  vol.  XI. 


O.  WoodlUL-mMttV  Angd  Couit,  Skfamer  StcM,  LCttiM. 


